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Abatement-—Costs-—-Deceased defendant's representatives’ claim lo, 
H a suit abates on the ground that no representative of a deceased 
defendantis brought on record, there is no provision entitling the repre- 


sentatives of the deceased defendant to come to court and ask for the 7 


costs of the suit. . 
Quagre :—Whether the representatives can file a separate suit for the 
costs incurred by the deceased party ? 


Sivaprakasam v. Palaniappa Mudaliar eon wee s.. 
—~-—-———-Reversioners suit to get aside alienation by widow :—-See 
C. P. C, O. 22, r. 1. es ag a r a 
Accounts, Mutual open and current-—esseniials ... ues 7 


Appeal from preliminary decree after passing of final decree—com- 
petency, 
The right of a party to appeal against a preliminary decree is not 
affected by the subsequent passing, of a final decree, 


Ramier v, Veerappudian... vee s. rew ooo 
Assessment, freedom from liability—onus :—see Land Revenue. | ane 
Bail—Security for keeping the peace :—See Cr. P. C. S. 107 cl, (4) se 


Burmese Law—Marriage—No ceremony necessary——Proof of mutual 


consent alone necessary—Proof of consent--Polygainy—Marriage with . 


wifes sister, 

In Burma polygamy is undoubtedly lawful, and it is not unlawful to 
marry the sister of a living wife, though such a marriage is not consider- 
ed quite respectable, while marriage with a deceased wife's -sister is 
looked upon as proper and even laudable. l 

The law relating to marriage in Burma is extremely lax. No. cere- 
mony of any kind is essential, Mutual consent is all that is required. 

In the absence of direct proof, consent may be inferred from conduct 
of the parties or established by reputation, but whén proof of marriage 
depends wholly or mainly on reputation, the circumstances of the case 
must be scrutinized with sume caution. 

Mi Me v. Mi Shawe Ma see was sus 
©. P. 0., S. i4, Expl. (Y—"Might and ought”-—Morlgage suits—Rights of 

subsqgeuent mortgagee unimpleaded in suit, 


When a subsequent mortgagee who had discharged a mortgage prior ' 


in date to the suit mortgage fails to put forth his claims in the suit S, 13, 
Expl. 2 is a bar to a subsequent suit by him to enforce his rights, 

Where a third mortgagee who had also acquired a priority by reason 
of his discharge of a first mortgage on the property was not impleaded in 
the suit on the second mortgage where in a decree for sale was obtained, 
held that the ngn-impleaded mortgagee’s ‘tights were not barred by res~ 


judicata as against the second mortgage, 
e 
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2, That if he had been impleaded in the prior suit the 2nd mort- 
gagee would have been allowed to redeem the third mortgagee to the 
extent of the lien he had by reason of the discharge of the first mortgage 
and the 3rd mortgagee would in his turn have been allowed to redeem 
the second mortgagee. 


3, Where the enforcement of the priority acquired by the third mort- 
gagee in respect of the first mortgage became barred by limitation before 
his suit, the subsisting right of his was only to redeem the second mort- 
gagee, 

Ibrahim Hossein Khan v. Ambika Pershad Singh s woe 468 
——m8, AT, 0. xx, v. 114—-Old Code, S. 257-A—Agreement between 
decreeholder and judgment-deblotLEuforcea bilily in execution. 

An agreement between a money decree-holder and the judgment- ® 
debtor by which the former is benefited can be enforced in execution. 


The ratio decidendi of the decisions in Venkalagiri Aiyar v, 
Sadagopachariar, 14 M, L. J. 359 and Palaniyappa Chettiar v. Savari 
Nayadu, 18 M. L. J. 548 to the contrary has lost its force by reason of 
S. 47 and O., xx, r. II, of the new Code. Sheo Golam Lall v, Beni Prasad, 
T. L. R. 5 C. 27, Durga Prasad Banerjee v. Lalit Mohun Singh Roy, 
I. L. R. 25 C, 86 and Thakoor Dyal Singh v. Sarju Pershad Missers, 
T. L. R. 20 C, 22 followed. 


Subbaraya Aiyar v, Ramaswami Pillai s eee woe 166- 


é 


—~——§, 48, OL 2—“Fraud”—Evasion of arresi, a fraud -Discretion 
of Court—Quantum and nature-of proofby creditor—Fraud of one of 
several judgment-debtors—Effect on execution against others—“ The 
judgment-deblor,” meaning of, 


Per curiam :—A deliberate evasion of the process of the court with 
intentiou to defeat executian of the decree would amount to fraud within 
the meaning of S, 48, C. P. C. l 


Per Sundara Aiyar, F. :—The return of a process server is admissible, 
under S. 35 of the Evidence Act, as evidence of the facts reported by the 
process server : and even if the statement of the process server be legally 
inadmissible, it is open to a court to infer from the circumstances of the 
case that the absence of a judgment-debtor was due to a deliberate attempt 
to evade arrest, 


The decree-holder is not bound to show continuous diligence during 
all the time prior to the application : nor need he shew that but for the 
fraud or force complained of he would have realized the fruits of his 
decree ; and all that he has to prove is that the judgment-debtor, by fraud 
or force, at some time prevented the execution, i, ¢., made the decree- 
holder’s attempts to execute at the time to which the fraud relates, 
unsuccessful, and it is not hecessary for the decree-holder to show that 
the judgment-debtor guilty or fraud had means to pay the decretal 
amount or that the decree-bolder could not, at any other time before his 
last application, have realized his decree. 


Semble:—The words “nothing in this section shall be deemed to 


æ preclude a court from ordering the execution of the decree’’ in S, 48, C. 
* 


° 3 
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P. C., are not really intended to give the court power either to grant or 
refuse execution as it might think fit. 


Per Sundara Aiyar, F. (Phillips, F. contra) :—The fraud of one judg- 


ment debtor cannot have the effect of extending the time for execution . 


a8 against his co-judgment debtors, 


Per Phillips, F. :—The fraud of one judgment-debtor enlarges the 
time for execution not only against himself, but also against his co -judg- 
ment-debtors, 


Abdul Khadir v. Shaiva Ravuthar eae ea ee 


mS, §0, C1, (n)—Righi to future maintenance—Cropsin land allot- 
ted for maintenance. 


Cl. {7} of S. 60, C. P. C., interacts attachment of a mere right to 
future maintenance and not of a debtor's property or any interest in 
property though such property or interest might have been granted to 
him as for maintenance ;and consequently ; the crops standing on land 
allotted to a widow for maintenance do not fall within the interdiction in 
Cl, (72) of S. 60, 


Govinda Pillai v, Meenatchi Achi wee P nie 


mma 3, 99—Applicabilily to appeals heard after the new Code but filed 
before the Code came into force—Misjoinder—Praclice—Procedure-— 
Second appeal—Court, function of. 


S. 99 of the new Code is applicable to all appeals heard after me 
new Code came into force though instituted before the Act. 


When the appellate court, overruling a plea of misjoinder, passes a 
decree on the merits of a case, the second appellate court should not 
reverse the decision on the ground of misjoinder. 


Where an order on a claim petition has become final as against one 
of sevetal claimants, a court is not competent to ipass a decree setting 
aside the order against the said party in a suit by the other claimants. 

_ Tej Mall v. Papayamma wa. ane sae i 
mamaa eeaeee S, 102— Test as to nature of suit, 

It is the nature of a suit as originally framed that determines the 
question whether a second appeal is maintainable and not the form of the 
suit at a subsequent stage ; and so where a suit was brought for the sale 
of the hypotheca and a personal decree but the prayer for the sale was 
subsequently withdrawn #eld ; that a second appeal lay. 

Kothe Raman v. Minger Pocker — ave ase ave 


mamma N, 118, O. XXI, v. 89—Review—Jurisdictton of civil court to review 
an order dismissing an application under O. XXI, r, 89, for defaull. 
A civil court has got the power to review an order dismissing for 
default an application under O. XXI, r. 89 
Swaminatha Naicker v. Paul ses ete vee ane 


men ewan, 415, O, 6, £L. 17—Erroneous exercise of discretion 


The mere fact that the lower court erroneously refused to allow 
amendment ofa plaint is no ground for interference. ; 
Venkatasubbiah v, Seshacheltum — .. at ae ssi 
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d, 2, vp. 2 (0.0) S. 43—Stipulation tn parlilion deed—Pro-note— ` 
Partition suit and suit on pro-note. 


Ne 
e 


Some Hindu hrothers entered into a partition. One of them madea 
claim fer an allotment for the approximate marriage expenses of his un- 
married daughters. The other brothers in settlement thereof agreed to pay 
in the partition karar a certain sum and two of the brothers executed pro- 
notes subsequently for distinct sums amounting in the aggregate to the 
agreed amount. 


Held:—That a suit on one of the pronotes was not barred by a ®© 
previous suit for partition under S, 43, C. P. C. (XIV of 1882). 


Quaere:—There is nothing to warrant the assumption that a claim by 
one of several co-parceners for a separate allotment for the marriagee 
expenses of his daughters out of the family funds was not warranted by the 
Hindu law. 


Where a pro-note is executed in respect of an existing obligation, two 
causes of action are given rise to, one on the obligation and the other on: 
the pro-note, on either of which a suit may be maintained. The presump- 
tion would ordinarily be that the cause of action for the debt is merged in 
the pro-note, But there would be no effective legal merger when the 


pro-note cannot be sued on. ` 
Anantanarayana Iyer v, Savithri Ammal on ase / one 231 
mmm O, WI, p, 17—Amendment of plaint--Addition of prayer for penne 
relief, 


Where the plaintiff asks for an amendment of the plaint by the addi- 
tion of a further relief without seeking to add anything to the allegations - 
in the plaint, the court should allow the amendment ; and the mere fact 
thatthe further relief asked for might have become barred does not 
necessarily render the amendment improper. 


Sevugan.Chetty v.-Krisitna Atyangar eee TE vee - 189 
mamamana G XI, v. 24; O. XVI, r. 20—Siriking off defence fon non- appear- 
ance as witness. 
The court has no power, either inherent or otherwise, to strike out 
the defence of a defendant for failure to appear in time in pursuance of 
an undertaking given by him to the court for further examination as a 
witness for the opposite side, 


The High Court may not interfere in revision with an ‘interlocutory 
order under S. 115, C. P. C., but may do so under S. 15 of the Charter Act. 
Vasudevan Nambudri v.. Sankaran Nambudri a. aoe ‘ae 60 


mamma, 20, V. i—'' Opes Court.” 
-The expression “ Open Court” refers to the place and manner of the 
pronouncement of judgment. 
Venkatesa Aiyangar v. Kamalammal  . ass ‘és a o SD 
anane annem), XXI, r. 2—- Adjustment” — Applicability of rule—Obdjgction 
ew œ that assignee of decreeis not real assiguee—Adjusiment before assigne 
ment nol certified—Mainiainability of objection. * f 
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Objection was taken by the judgment-debtor to execution of a decree 
by its assignee on two grounds—(1) that the assignee was not the real 
transferee but was only a benamidar for the judgment-debter on the 
understanding between the judgment-debtor and the assignee that the 
former wil] execute a mortgage to the latter for the amount; (2) that 
the decree had been satisfied before the assignment by the assignee 
agreeing to advance a certain sum and to that extent the decree could 
not be executed in any event, even though the adjustment was not 
certified. i 

Held : Per Abdur Rahim, ¥:—-That the arrangement between the 
assignee and the judgment-debtor wasas adjustment within the meaning 
of O. xxi, r, 2, and that the bar created by the rule applied to the arrange- 
ment pkeaded, even though the same took place prior to the assignment. 
[ Dictum in Rama Ayyan v. Srinivasa Pattar, I. L. R. 19 M, 280, dissented . 
from, ] 

Per Sundara Aiyar, F.:—That the assignment consequent on the ar- 
rangement suggested need not necessarily amount to an adjustment within 
the meaning of the rule; that it was always a question of the intention of 
the parties which could be decided only on evidence, and that clause 8 of 
O.xxi, r 2, didnot prevent the judgment-debtor from proving that the 
assignment was not intended really for the benefit of the assignee merely 
because the fact showing that it was not for his benefit would also show 
that the assignor’s decree was adjusted by means of the agreement 
between the judgment-debtor and the assignee. 


S. 268 of the old Code or O. xxi, r. 2, has no application to an adjust- , 
ment made with a third party, and the fact that the third party afterwards 
became the assignor of the decree cannot alter the position, [Rama ~ 
Ayyan V. Srinivasa Paltar, I. L. R, 19 M, 230, followed, ] . 


An assignment which operates as a satisfaction of the decree may be 
relied onto prove that the assignee obtained- no valid title under his 
assignment. [Sutton v. Sulton, 26 S, C. 38: and Maumohkan Karmookar v. 
Dwarka Nath Karmokar, 12 C. L. J. 312, referred to.] , 


Per Sundara Aiyar, F. (dubitante):—W here the adjustment and the 
transfer deed were before the time within- which a compulsory record of 
the adjustment expired and also before the new Code came into force, the 
old Code would apply even though the execution application was putin 
after the coming into force of the new Code, 

Per Abdur Rahim, ¥.:—Obiter:—~The Code in force at the time of the 
application for execution would govern the matter. 

Ponnuswamy Nadar v, Letchmanan Chettiar 2 © na dei 
O. xxi, r. 5 (o-c) S. 545, Cl. (c).—‘For the due performance of ; 

such decree or order °—-Deposit for slay of execution pending appeal on 

claim petilion—Subsequent order for stay of sale of part —A pplication 
for refund. aT 

Proviso (c) of S. 545, C. P. C. (1882), cannot’ be said to contemplate a 
decree or order in a separate proceeding to be instituted in future. 

In execution of a decree for maintenance, attachment was made of 


mirri 





certaih property. Appellant—a purchaser òf the property pending the suit—' 


objected to the attachment® but his objections were disallowed, On 
a 


170 


* ~ . 
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appeal from the disallowing order he deposited the maintenance amount | 
and obtained stay of execution. The appeal was dismissed, When the 
Property was about to be sold, the appellant again objected and it was 
decided that a moiety of the property could be soldin execution of the 
decree for cost, but not in execution of the decree for maintenance, The 
appellant under the circumstances applied for a refund of the deposit. 


Held :~—(1) That it would be open for the appellant to withdraw the 
money by satisfying the decree for cost. 


(2) That the decree-holder could not ask for the money to be kept in œ 
deposit on the plea of his intention to sue fora decree forsale of the 
attached property under the provisions of the Transfer of Property Act 
and that the money must remain in court till he obtains that decree. 


Saminatha Pathan v. Soranatha Ammal a. on ene 19 


——~——=(), xxi, rr. 46, 54—I mioveable property—Mortgage debi. 
A mortgage debt is not immoveable property within the meaning of 
r. 64, O, xx1, C. P. C., but falls under Cl, (a) of r. 46, O. XX1. 


Nataraja lyer v. Subbiah Iyer one tee "wee 105 


0. xxi, r. 53— Mortgage decree--Aliachment and purchase of in 
execution of decree—Decree-holder-purchaser’s rights. 


A decree-holder who attaches and purchases the mortgage-decree of 
the judgment-debtor is the latter's representative and is entitled to execute — 
the attached decree in any manner lawful for the holder thereof, irrespec- 
tive of what is conveyed to him by the sale certificate. 


Kuppusami Iyer v. Subbaraya Rowtha ive wee as ° 162 


~Â. xxi, r, 53 (6)—Scofe—Alttachinenit before judgment. ‘ 
O. XXI, r. 53, C.P.C, applies to cases of attachment before judgment. 


Venkaippa v. Lakshmaniah s ve ons sii 394 


—~——~0. xxii, r. I Abatement of suit--Hindu Law—Reversioner's suit 
lo sel aside alienation by widow, 


A revisioner’s suit for a declaration that an alienation by a widow 
is invalid abates on the plaintiff's death and it cannot be continued by the 
next reversioners. 


Chinna Veerayya y. Lakshminar asiniuua. ss ra 375 


—~-— 0, xxxiii, r. 40 (S. 444)—" First charge on the property "Costs 
in suils in forma pauperis,— 


A mortgagee obtained a decree for sale on his mortgage « on a cer- 
tain date ; but before the sale, the wife of the mortyagor brought a suit 
in forma pauperis against the mortgagor for dower.on the allegation that 
the same Was charged on the mortgaged property. The suit was decreed 
with costs against the mortgagor but dismissed with costs against the 
mortgagees and the amount of the court-fees was ordered to bea first 
charge on the amount decreed to the wife and the defendant, her hus- 
band, was also made responsible. ‘for it. The Government sold the mort- 
gaged property in execution of the order i in respect of the couftefee ` 
amount due to them. E a š 


e 


= 
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Held: that the decree in the pauper suit did not create or purport to 
create any charge on the mortgaged property in favour of the Government. 

Ragho Prasad v. Mewa Lal sas -e eae 457 
—O. 34, r. 4. (T. P. A., 8. 88.) Proviso—''Notice"—~Presumption as to 
Holice of existence of puisne morigage—Mortgage suit—Effect of non- 
impleading—Noi-itnpleaded parties’ rights—-Morlgage—Subroga tion— 
Intention—Presumption, . 





Whether a mortgage paid off is extinguished or kept alive depends 
upon,the intention of the parties Mohesh Lal v. Moheunt Bavan Das I. L. R. 
ref, to, The ordinary rule is that a man having a right to act in either of 
two ways shall be assumed to have acted according to his interests Gokul- 
da’s case 1. L. R.10 C. 1035. ref. to, The ‘observations of the Privy 
Councilin Gokuldas’ case relating to the state of the art of conveyancing 
in India and the practice in the case of extinguishment of prior mortgages 
by purchasers of equity of redemption with notice of a second or subse- 
quent mortgage aretrue at the present day. D. S, Chau@ri v. Fogmaya, 
I L. R. 29 C, 154, ref. to The doctrine of Toulmein v, Stee re, 8 Mer. 210, 
(1816 is not applicable to Indian transactions). 

The ordinary presumption is that a mortgagee takes the ordinary pre- 
caution before parting with his money of inspecting the register of the 
district about the prior incumbrances on the property; the same presump- 
tion will apply to the case of a mortgagee bringing a suit on his mortgage 
and a mortgagee should ordinarily be presumed to be aware of the in- 
cumbrancers on the property for purposes of S. 85, T, P, A. and where any 
mortgagee of the property is not impleaded in a mortgage suit, the non- 
impleaded mortgagee’s rights will not bė barred by S. 13, C, P. C. (XIV 
of 1882). | | 

Ibrahim Hussein Khan v, Ambika Pershad Singh. eve "ons 468 
———0O XLI, rr. 17, 19 (0. C., Ss. 558, 586)—Restoration of appeal dis- 

missed for default—Gross negligence of pleader—Client’s remedtes— 

Court's discretion—Suit for immoveable property—Right acquired by 

respondent in appeal dismissed for default, nature of-—Words—“Attend" 

—' Appear.” 

Under the Code of 1908 a court has power to restore an appeal dis- 
missed for default even where the appellant is not able to prove that he 
was prevented by sufficient cause fram appearing when the appeal was 
called on for hearing. If the respondent has been so affected in the mean. 
while that he cannot be restored to his former position, that may be a 
ground for refusing restoration, That discretion vested in the court would 
enable it to deal with any proper objections that the respondent may urge 
against restoration. 

A pleader is not altogether a private agent engaged by a party, and 
the doctrines of agency should not be applied without reservation toa 
pleader. When the court has any control over the pleadings and when 
the act of the pleadef is not one done entirely out of court it is not proper 
to bind the client absolutely by the pleader’s act. It may be that a client 
would not be entitled to relief against his opponent merely because his 
pleader in the actual conduct of the case was guilty of negligence in ad- 
ducing evidence or in arguing the case or otherwise, in consequence of e 

td] 
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which the judgment went against the client, But the same thing will not 
hold good in the case of the failure of the pleader to appear at all for his 
client. 


The court is not bound to restore an appeal in every case where non- 
appearance is imputable fo the pleader's negligence but may in its discre- 
tion leave him to his remedy against the pleader by an action for-damages,. 
But where the negligence in the case ef the pleader was so gross as to -> 
amount to fraud, the evidence showing design on the part of either the 
vakil or his clerks to do, nothing for the client and to appropriate his 
money, and the suit was one relating to immoveable property instituted by 
the appellant on behalf of himself and other persons under leave of 
court :—Held that it was a proper case for restoration of the appeal, 


The relations between‘a pleader and his client dwelt on. 

The theory of the acquisition of a right by the respondent by the very 
dismissal of an appeal for default commented on. 

Per Spencer, F. ~The difference between. the meaning of the words 
t appear *’ and “ attend ” in Ss. 558 and 556 of the Code of 1882, O. IX, 
r, 1, of the Code of 1908 and O. XLI, rr. 17 and .9, dwelt on. 

Muruga Chetty v. Rajasami. ove eee ma 984 


0. 44, R. 27,. C1. (b)—" Any other substantial cause,” meaning of 
—record of reasons. 





Per Abdur Rahim, ¥.—-The expression " any other substantial cause" 
in O. 41, R. 27, Cl. (8), is not to be understood in.a wide and unrestricted 
sense but should be understood as referring to the same class of cases as 
the one specifically named, “It would not cover a case where the evidence 
on record suggests to the appellate court a certain plea which one of the > 
parties might have relied on, but did not, and it proceeded to take 
additional evidence in support of that view, 


- Per Phillips, ¥,~The appellate court would be justified in thinking 
that absence of a document which would confirmor rebut the oral 
evidence is such an inherent lacuna in the evidence as would justify its 
admission in appeal in order to decide a very material question which has 
not been decided in the lower court. 


Where the reasons for the admission of further evidence are apparent. 
in the judgment: Held that the requirements of the law under O. 41, R. 
27, Cl, (2), had been sufficiently complied with. 


Oral evidence of the dealings between the parties in a case had been 
given in the first court. The plea was not raised before the first court 
that the account was a mutual, open and current account; but when it 
was first raised before the first appellate court the District Judge thought 
that the evidence already en record shewed that the defendants’ claim ` 
was a running account and admitted the account books as additional 
evidence in support of the plea. 


Heid per Abdur Rahim, F. (Phillips, F. contra) thatthe appellate 
courts action was not justified by Order 41, R. 27, C. P, C. 


æ œ Subba Naidu y, Ethirajammal, ey re vey 14 


” 
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(1882), 8. 1G2—No duty of court io bind down witnesses to appear. 
S, 162, C. P. C. (1882), does not impose any duty on the trial court to 
bind'down the witnesses to attend at the adjourned date of hearing. 
a 


O, XLIII r.1, Ci, (a) C. P. C., does not give an appeal against an 


order of remand not passed under O. XLI, r. 23, C. P. C, (1908), 


Vijayaraghava Reddi v, Komarappa Reddi see ove 


Contract—Suit against third party, beneficiary, for breach of condi» 
tion in contract—Right of suit. 


A person who takes a benefit under a contract between two others, 
bound by the conditions under which he takes the benefit, even though 
he is a stranger to it; and is consequently liable to be sued in respect of 
the condition. 

KulSndavalu Padayachi v. Kamatchi Aiyar ae eee 


—Suit on, by stranger nol party to the contract—Hindu 
Law—Family settlement. 





Where, at a partition between the members of a joint Hindu family, 
provision is made for female members of the family, the female members 


are entitled to the benefit of the provision and to sue upon it. [Shuppu . 


Ammal v, Subramaniam 1, L. R. 38 M. 238, Arumuga Goundan v. Chin- 
nammal 10 M. L. T, 214 followed 


Rajagopala Raju v, Radhayya one 


Contract Act, S. 25-—-Agreement controlling the procedure of court in 
deciding a suit—Agreement to have a question decided according to the 
decision of another court in another case. 

An agreement by the parties to a suit that they would abide by the 
decree of another court in another case as regards the question raised 
in the first case wil] not deprive the plaintiff of his right to have the first: 
suit decided on the merits. 


The ordinary rule is that, when the court is ‘seized’ of a case, it has 
jurisdiction to decide it in the manner prescribed by law, and parties 
have no right to interfere with its authority todo so. There are, no 
doubt, well understood exceptions to the rule, but where the exceptions 
do not apply the rule must prevail. The dispute may be settled by any 
lawful agreement, the court may refer the question to an arbitrator, or 
the parties may enter into an agreement making the oath of one of 
them conclusive of all or any of the facts inissue, But the parties 
cannot agree to control the court in ite decision of the suit in a manner 
different from that prescribed by law. 


Rajah of Venkatagiri v. Chinta Reddi ... 


ase tse 


ed 





property from sale -subrogation :—See mortgage 


—§s. 73,63, 55—Scope of-—Damages—Measuve of—Difference 
of price—Date of computation, 





S. 66 of the Contract Act does not entitle`a promisee for his own pur- 
poses and without the consent of the promissor to extend the time for 
performance Which had been agreed to by the parties to the contract. 
5.55 of the Contract Act dogs not enable. the promisee to say that he 

4 
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9, 69—Reversioner’s payment of mortgage money to save 
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456 


159 
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vier damages for the breach of the contract. 


Per Ayling, F.:w-S. 63 deals only with concessions on the part of the 
promisee advantageous to the promissor, S. 55, read with S. 2 (i) to relat- 
ing revocation of the contract only means that the promissor loses the 
© power to enforce the contract, 7. e., to claim any advantage due to him- 
self thereunder. The promisee may enforce it or not as it suits him. In 
case he enforces it he can sue for damages naturally resulting from ‘the 
breach which cannot include any aggravation of damages caused by the 
promisee’s action or inaction subsequent to the breach. 

Defendant contracted to deliver to plaintiff some candies of 
cotton at.a-certain rate within 60 days. He failed to so deliver. Plaintiff 
wrote a letter some months afterwards demanding delivery of cottone - 
within a week, and again a month later he wrote a letter rescinding the. 
contract and claiming, as damages, the difference between the contract 
price and the market price on the date of the last letter. 

Held :—That the damages should be assessed with reference to the 
market rate on the date of expiry of the 60 days agreed upon as the time 
for delivery in the contract. 

Muthayamanigaran v, Lakku Reddiar .., rT we > B 


a. 


<< S, 74—Exorbitant compound interest a pena lty—300 p. c, 
Exorbitant interest at 300 p, ¢. compound interest in default of payment 
on due date is a stipulation by way of penalty, 


‘Ganapathi Pillai v. Sundara Thevan m OBS 


Costs—Abatement—Deceased defendant's representatives’ claim to 
costs :-—See Abatement. pa ans oe bee 439 


ame —Contribution—Char ge. 

In a suit for contribution as to costsincurred to establish title in 
prosecuting a common litigation of plaintiffs and defendants as sole 
members of a Samuham owning property and entitled to emoluments 
attached to it, the costs payable by the defendants will be no charge on 
the defendants’ share of the property belonging to the Samuham, es- 
pecially where ‘the title to the property was not directly the question in _ 
the suit and the agreement between the parties was not that the liability 
for costs of any’ property should form a charge on the property. 

Arunachalam Paltar y. Seshan Pattar ssa „e 406 


Courts Procedure—Agreemeni to have a question decided according to 
the decision of another court in another case: See Contract Act; S. 26. 447 


Co-Tenancy—Custom—Two families living together without ‘illatom’ or 
other family arrangement—Rights of—Equal rights claimed by custom— 
Validity of custom—Admissions—E fect of, when made in ignorance of 
legal rights. — ° 
There is no ‘custom in the District of Nellore that, when two families 
live together and there are intermarriages amongst the members thereof, — . 
the two families have equal rights in the properties which they hold and ` 
enjoy. a 
Laps ey Such a custom may be legal if if originated in an arrangement’of the - 
parties concerned or is otherwise dependent on family arrangements, 


oe 
be 
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A custom fo DEeSHeCHve must ‘be a territorial custom; and isolated _ __ 
cases are of little value unless it be proved that the two families living 


together have been united together on equal terms. z 


An admission of the defendant in favour of the plaintiff in ignorance 
of her legal rights will not bind her if,asa matter of fact, the plaintiff 
had no legal claims. 


Subbama v. Audilakshinamia. con eon on 260 
Cr. P. C., S. 107, Cl. (4). | 
& Magistrate is not bound as a en RV att tg al 107 Dato pa person“ ` 
brought before him for proceedings wier ieke 3 P We 
357 


In re Nayayanasami Naicker. X, y 
— Ss, 144, 7—Duty of Dit As Nauta i anh 
of lawful rights, m eee ee tsetse eacas < R 







It is the duty of the Divisional der 0 is Q is responsibil 

peace of his Division, to use his authority Téa TE 

seek to exercise a right which the law allows the nran persons 

who threaten to obstruct the exercise of such right, and for this purpose 

to enforce, if necessary, the provisions of S, 107, Cr. P, C., not against 

the former but against the latter. ? 
In re Gurusawmy Nadar ne de off od 2 


—S. 145—Possession—Possession of receiver held to be possession 
of party. 
Held that the possession of the Receiver from the date of his appoint- 
ment in the case was possession on behalf of the party who should ulti- 
mately be found by the Magistrate to have been in possession prior to the 
date of the Receiver’s appointment for purposes of S, 146, Cr, P, C, 
Ismail Ghami v. Kalinna Rowther, ive ae wit 154 





als — SG. 162—Oral evidence Police witness, 

Per Special Bench, Oral evidence of what a person stated to a Police 
witness is not precluded by S. 162, Cr. P.C. 

Per Chief Fuslice and Ayling, ¥.(Concurred in by Wallis, Miller, Abdur 
Rahim, and Sundara Aiyar, FF. Benson, F. dissenting.) For purposes of 
S. 162, Cr. P.C, using as evidence means only putting in the written record 
as documentary evidence in the case; but the statement of the officer 
himself as to what was stated to him is admissible, 

Per Sankaran Nair, F. The words “such writing shall not be used in 
evidence” may fairly be construed to mean not only that such writing 
cannot be proved but also that secondary ‘evidence of such writing cannot 


¿be given. 


When a witness gives his evidence froin actual recollection of the fact 
which came to his memory on reading his diary he cannot be said to pe 


using the document in evidence, $ 


In order that a statement by an accomplice may be evidence against: 
others, itis necessary that there must be an admission of guilt of the 
person making the statement or facts must-be stated from which there 
may be an inference of his guilt.. à 


A Policeewitness cannot refer to his diary in the witness box, 


č 
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- Emperor v, Nilakanta | us aa 
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— S, 195, ol (c)—Penal Code, ss. 463 and 468. ; , 


An offence under S. 463, L.P. C., mentioned in CI. (c) of S, 195, 
Cr, P. C,, covers a:f offence under S. 468, I, P.C., the object of mention- 
ing S. 4863 in S 196 (c) Cr. P. C., being to include all cases of forgery 
whatever ‘the nature of the fraudulent intention may be, ` Queen-Empress 
v. Tulja, I, L, R. 12 Bom. 36 referred to. 


Sesstons Fudge of North Arcot v. Ramani Ammal . eos 141 


——-—~§. 195, Cla. 1, 6, 7, Sanction—Legal evidence, necessity of— œ 
Jurisdiction of High Court—Petition from order refusing to revoke ` 
sanction—Nature of jurisdiction of High Court—Difference of opinion 
between Fudges—Letters Patent, Cl, 36—Cr. P. C., Ss. 429, 439. ` 


By the Full Beuck :—The power conferred upon the High Court by 
5. 195, Cl. 6, Cr. P, C. is not a part of the appellate and revisional juris- 
diction of the High Court conferred by Ch, 31 and 32, Cr. P.C. Itisa 
special power conferred by 5.195, Ci. (6): and when the Judges of the 
Division Bench hearing a case under Cl, 6 of S, 195, Cr. P, C., are equally 
divided the case is governed by S, 36 of the Letters Patent and not by S. 
429 or S. 439, Cr. P, C, 


` 7 An order refusing to revoke a sanction is one " granting a sanction” 
and it is open to a party dissatisfied with the order to apply to a superior 
Court under Cl, 6 of S, 195, Cr. P. C., 

Per Sundara Aiyar, F. (Spencer, F. dissenting) :—A sanction in cases 
falling under Cl. (6) and (c) of S. 195 Cr, P. C. not based on legal evidence 
is illegal ; and the same holds good where the investigation under-S, 202, 
Cr. P. C, is made by a Police officer or by the Magistrate himself. 


Obitey :—A sanction given under Cl, (a) of Sub-S, 1 of S. 195, Cr. P. 
C., and under §, 196 and 197, Cr, P. C,, need not in all cases be based 
on legal evidence, 

A Magistrate received a complaint of criminal breach of trust, exa- 
mined the complainant under S. 200, Cr. P.C,, and suspecting the 
complaint to be the outcome of jealousy referred it under S. 202, Cr. P. 
C., for investigation by the Police. On receiving the Police report, he 
dismissed the complaint under S. 203 Cr, P. C., and granted a sanction 
for prosecution of the complainant. 


Held..by Sundara Aiyar, F. (Spencer, F. dissenting) thal the grant of 
sanction; was illegal, not being based on legal evidence. 


Audimulam V, Krishnayen. ve eae ane dis 419 





——$s. 200 (a), 203, 537—-Omission by Presidency Magis- 
trate to examine complainant before dismissing case under S. 203 — 
irregularity, 


An omission by a Presidency Magistrate to examine the complainant 
before dismissing a complaint under S, 203, Cr. P, C., is atthe most an 
irregularity within the meaning of S. 637, Cr, P.C., even assuming that 


a Magistrate should dogo,” -> st . or: 
æ © y 
In re Velu Naltan ii to se Hee ge 


~ 4 13. 


Cr. P. C,—(Contd.) 


Ss. 213, 531, 195—‘ The Court of Session” —Order of com- 
mitment—Sanction for offence under S. 468—“Using a document" —~ 
Penal Code, Ss. 468, 471, ° 
The expression "the Court of Session” in S, 213, Cr. P. C.. can 

only mean the Court of Session having jurisdiction to try the case under 

S. 177, Cr.P. C. and every commitment should only be to the court em- 

powered to try the case under S. 177 Cr, P. C,;andif a commitment is 

made to a wrong court, the whole trial is illegal and a transfer to the 
right court of session from the court having no jurisdiction would not 
render the proceeding legal, [Ledgard v, Bull I. L. R. 9A 191 followed.] 





Obiter :—The expression ‘using a document” is apparently used in _ 


the sense of its being put forward in some way for one of the purposes 
mentiorfed in $. 463, 1.P.0. 

Aninvoluntary production of a document in court in obedience toa 
summons to produce it is no user of it withinthe meaning of S, 471, LP.C. 

An order of commitment is an order ne the meaning of S. 531, 
Cr, P, C. 

Sessions Fudge of North Arcot v. ee ee eee ote 


—— ee S, 234.—Penal Code—Criminai breach of trust of an ag- 
gregale sum—Single charge—~Legality of conviction. 

Where a person receives money for the express purpose of using it 
for bis master's beneht in a particular way, he is entrusted-with money, 
and his appropriation of it to himself amounts to criminal breach of trust, 
and consequently, a conviction for criminal breach of trust committed by 


misappropriation of a large sum of money made up of various items (more 


than three in number) on false pretences is not illegal. 





In re Ramappa. ~ ss ave ts ews 
—~——§, 250—" Information to Police —Information to Village 
Magistrate of theft. ` 


Information given toa Village Magistrate cannot be regarded ay 
information given to the Police even though the Village Magistrate is 
bound to report itto the Police. Consequently a complainant who 
complains to the Village Magistrate of theft cannot be ordered to give 
compensation under S. 250, Cr. P. C. [King-Emperor v, Thantmana 
Reddi I, L. R. 25 M, 667 followed], Ea 

In re Arulanadham. one i ; 


ote ein eat 


e re, 304, SO5—'' Accident or misiake’’—Fury, questioning of, 


A Judge has no power to questiona fury as to the reasons of their 
verdict where the same is unanimous and unambiguous. 

Where a Judge questioned a Jury as totheir reasons for thelr 
verdict which was unanimous and unambiguous and in 
consequence two of the Jury were led to say they were misled as to 
some evidence by the notes of theforeman and that they would like to 
reconsider the case: Held that the case was not a case of “ ae or 
mistake” within the meaning of S, 304, Cr. gue Oe 

In re Rama Naicker. iu te 


aae ot 





Retrial, when ordered. e« 


—Hs. 433, 428—Additional evidence When to be called a [is l 


PAGE, * 


141 


112 


1838 
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Per Sundara Aiyar, F$:—-The language of S., 428, Cr,-P. C., seems to .. 
indicate cases where, there being already evidence on the record, the. 
court considers it te be unsatisfactory or where the evidence on record 
leaves the court in sucha state of doubt that if considers necessary, to 
enable it to decide the case, to have further evidence, It does not appear 


to be applicable where the prosecution had ample opportunities: to 
produce evidence and had failed to do so. 


Per Phillips, F. (Benson, F. concurring) :—S, 428, Cr. P. C,, merely: 
says that evidence may be taken when “necessary” and in each case the- 
necessity must be determined on the particular facts of the case. Where 
the court itself was mistaken as to the sufficiency of the evidence on 
record and framed a charge in the opinion that a prima facie case of 
publication was. made out, it is a proper case to direct additional evidence * 
being taken, 


It is not enough that the prosecution by its own negligence failed to 
produce evidence which it was its duty to do. 


In order to justify an order for a retrial it is necessary that the court. 
should come to the conclusion that the trial wag not held properly for 
seme reason or other. 


Per Sundara Aiyar, F;—The power to direct a retrial is not confined 
to cases where the trial was held by a court having no jurisdiction. A 
retrial may be ordered where the trial is held to be illegal on the ground 
of misjoinder of charges ; where evidence is improperly rejected by the 
lower court, or where, though the accused was rightly acquitted of one 
offence, the appellate court comes to the conclusion that he ought to 
have been tried for another offence andin every case of irregularity in 
the trial such as where persons who ought not to have been tried.together 
have been so tried. o. 
Feremiah v. Vas ses ies ee errs : 78 


‘Ss. 429, 439.—Letters: Patent, cl. 36. 
When the Judges of the Division Bench hearing a case under cl, 6, of. 

S. 195, Cr. P. C. are equally divided the case is governed by S, 36 of the -+ 

Letters Patent and not by S. 429, Cr. P. C. aoe aT 419 





S. 496.—~Bail—Discretion to refuse bail to person’ proceeded’ 

with under S. 107 Cr. P, C., S. 496 Cr. P. C. must be taken subject to 

the special provisions-of Cl. (4) of S. 107. ` ae 

in rce Narayanasami Naiker. . os, eee ae, = BST 





—§. 526.—" Equal jurisdiction” —Trausfer front lhe fite. of Chief 
Presidency Magistrate to that of a Presidency Magistrate— High 
Courts powers of transfer. 





The Court of a Presidency Magistrate in Madras is a Caurt of “equal 
jurisdiction’ with that of the Chief Presidency Magistrate: within the ` 
meaning of S. 526, Cr. P. C. and, consequently, the High Court has’ 
power to transfer .a case from the file of the Chief Presidency Magistrate: 

«t0 that of any other Presidency Magistrate. Ho eee 4 ee 4 

In re Venkateswara Sastri sa w eo OR 114 


° | 15 
Crown Prerogative—Meaninug and limits of—costs in Pauper suit, 


It is only when claims of the Crown and claims of “common persons” 
concur or come into competition that the Crown is preferred, The Crown 
has no more right than a ‘common person” to seize A's property {a 
mortgagee's property) and apply it in, or towards the discharge of a debt 
due from B (the mortgagor ia respect of the court-fee due to Government 
in a different suit,) 


Ragho Prasad v. Mewa Lal... es vee oe 
Custom—Sicik Ausaris—Gifl J father's estate to danghters—Estale 
taken in, 


Neither evidence as to the limited rights by custom of a widow in her 
deceased: husband's property nor evidence that a Mahomedan father had 
`” been prevented by some local custom from giving the bulk of the property 
to one Qf his sons is evidence ofthe custom alleged in the case that, among 
the Sheikh Ansaris of the Punjab Mahomedans, a female takes only a life 
interest in the ancestral property which has come to her by gift from 
her sonless father and had on the property no power of alienation beyond 
her lifetime. 

Held : Also that the alleged custom was disproved in the case. 


Umarkhat v. Naizeud-din khan eve eee ase 
Decree, form of—Sfecific performace to sell land-subsequent purchasers 
impleaded, 


The proper decree to be passed in a suit for specific performance of 
a contract to sell land, where the land has been sold to some of the 
defendants subsequent to the agreement to sell, is to direct. the 
subsequent purchaser to execute the conveyance to plaintiff. | 

Subbiah Pillai v. Vellappa Naiker. ave oe is 
Deed—Construction--Kanom—Personal remedy for deficit —Claim for sale 

abandoned, effect of. 

A document ran as follows :—I shall pay you the said sum of Rs. 200 
before the 30th Makaram 1078 next and receive back this deed, If I fail to 
pay the amount at the prescribed time I agree to your realising the 
principal with interest accruing at 18 per cent. a year. from the prescribed 
time so long as it remains unpaid, by causing sale of my jenmam and all 
other rights on the properties hypothecated and to pay the deficit, if any, 
in person . ae a 

- Held, that the EE P was bound to proceed against the hypotheca 
before claiming a personal decree and thathe was not entitled to a. per- 
sonal decree against the mortgagor if he gave up the claim for sale. 

Kothe Raman v. Minger Pocker eee vas vee 


Defamation —Frosectution for—Proof of Essentials. 

In a prosecution for defamation, it is incumbent on the prosecution 
affirmatively to prove that the accused published the libel complained of. 
The omission of the accused to deny the publicati on in any written 
statement “he may have tendered cannot be urged by the prosecution in 
answer to the complaint of want of necessary proof by the prosecution ° : 


and where the libel complained of is one contained in a newspaper, there - 


‘can be no-conviction without legal proof that the accused was the printer 
and publisher-of the newspaper. 


Fer emjal v, Vas ere we wer eee 
$ 
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¢ Evidence—Proof—Siatement by dying person—Methods of proof. f 
Where the verbal statement of a dying person is sought to be proved, 
the proper and legal mode of proving itis by eliciting from the person 
who heard the deceased make the statement what the deceased said. 


lf the statement was taken down in writing by the witness or by 
some one in the presence of the witness, the witness would be entitled to 
refresh his memory, if he so wanted, by referring to such writing ; other- 
wise the writing itself is not relevant unless if is in the nature of a 
deposition taken in the presence of the accused. Where the deceased 

. dictated his statement and it was taken down and he then signed the ° 

writing after being satisfied as to its accuracy, such writing may be regard- 
ed as a statement by the deceased in writing and would be admissible 
under S, 32 of the Evidence Act; and even then it would not bara 
witness who heard the statement from proving it independently of the 
writing ; and ordinarily, it would be desirable to have on record what the 
witness is able to reproduce from memory what he heard the deceased 
State in addition to the writing in which the statement was taken down. 

The Public Prosecutor v, Bala Nasi Reddi. i s. uve 468 


Evidence Act, S$. 25—~Scope of. 


Per Chief Fustice and Ayling, F. (concurred in by Miller, F). 

S. 26 of the Evidence Act does not preclude the admission of a con- 
fession made to a Police officer by person not on trial against others on 
rial as corroboration of his statement made in the trial of otners in 
proof of the truth of his deposition as a witness. 


1, Per Benson, Wallis, Abdur Rahim & Sundara Aiyar, FF. affirming 
Sankaran Nair, F, contra (Miller, F., concurring with Chief Fustice 
& Ayling, F.):—S. 25 of the Evidence Act precludes the admission of a 
confession made to a Police officer by a person both as against the person 
making it as well as against others for any purpose whatsoever. _ 


King-Eniferor v. Nilakanta. sae oes ove 491 
—— S., 427-—-Handwriting expert evidence--Probative force of. 


There may be cases in which the peculiarities in the handwriting of a 
person are so numerous and striking and there are so many mannerisms 
of the forger that he has been unable to avoid in committing his forgery 
that the court might well come to the safe conclusions on expert evidence 
alone that a writing is that of a particular person. 


Probative force of expert opinion on handwriting evidence dwelt on, 
Held, also that in the case before their Lordships that it was unsafe 
to base a conviction on the expert evidence alone in the case. 


Venkata Row v, The Crown, awe wis ‘vi 270 


————- §, 81 —Persumption, 

The presumption of the Benuineness of a newspaper, under S, 81 of 
the Evidence Act, does not include a presumption that it was printed and 
published by the person by whom it purports to be. 

Feremiah v, Vas. une ase oe eee 73 


S. 90—Practice—Procediure—Appellate court, powers of, 
æ When prima facie evidence of custody and of the date of a document 
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purporting to be thirty years old is given, the court generally remarks, 
the document on the footing that there is sufficient evidence to justify its 
being marked as an Exhibit at that stage, It is: only subsequently that 
the opponent exercises his right of adducing evidence of circumstances 
which entitle him to say that the presumption under S. 90 of the Evidence 


Act should not be drawn with respect to the document, andthe court - 


generally arrives at its conclusion on the matter after the evidence on both 
sides has been given,- 

_ Where the party was not prejudiced by any ruling on the part of the 
court or prevented from adducing all the evidence that he could to prove 
the document or to ask the court to presume its genuineness : 

Held : that the appellate court had the same power to decide whether 
the documént should be presumed to be genuine or not as the first court 
itself, i 

Ramien v, Veerappudian. see ses ses oon 


—$. 95—Admissibility of evidence--Words— Kalan,” 

Evidence is admissible to show that the. house intended by a vendor 
to be sold was a house other than that standing on the site referred to in 
the deed, having regard to the fact that otherwise the language used 
becomes meaningless with regard to existing facts. 

The meaning of the word “ Kalan’’ dwelt on. 

Annathurai Aiyar v. Ramanuja Chariar oes eae 


- = S 114 ill (b) Per Chief Fustice and Ayling, JJ. (affirmed 
by Benson, Wallis, Miller JJ.) Sankaran Nair J. dissenting and concurred 
in by Abdur Rahim J. and Sundara Aiyar J. 

Prior statements of the approver himself will be corroborative evi- 
dence contemplated in ill (b) to S. 114 of the Evidence Act. 

Emperor v. Nilakanta sii one ese ie 





nF. 133.—Approvers evidence—Corroboration necessity for. 

Per Chief ¥ustice and Ayling, J. affirmed by Benson, Wallis, Miller & 
Sundara Aiyar JJ. (Sankarn Nair, J, dissenting and concurred in by 
Abdur Rahim }. 


The proper direction in the case of approver or accomplice evidence 
isthis: ‘ Consider the evidence of the approver, always bearin mind 
that itis tainted evidence, -scrutinize it with the utmtost care, accept it 
with the greatest caution, consider it in the light of the ciecumstances in 
which itis given and in the light of all the other circumstances in the 
case of which evidence is legally admissible. Then if you believe it, act 
on it even if there is no corroboration in the strict sense of the word. If 
you do not believe it, reject it. The character of the corroborative evi- 
@ence which may lead the Court to believe that the evidence of the 
informer is true depends entirely onthe nature of the charge and the facts 
of the case. Oral testimony of independent witnesses is not necessary. 
What are “material particulars” in each case must depend on the facts of 
the case, 

Per Sankaran Nair F ;—(Abdur Rahim F). A person should not 
be convicted except under “ very special circumstances’? upon the uns 
corroborated testimony of an acgomplice, 

8 
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2. The special circumstances are that’ the grounds on which an 
accomplice’s evidence has been held to be untrustworthy did not either 
exist in the case or dfd not exist im their full strength ; that there are 
countervailing considerations of greater weight which diminish or entire- 
ly get rid of the weight dueto such presumptions. l 

3. The confirmation that is required is the confirmation of the 
accomplice in.some fact which goes to fix the guilt on the particular 
person Charged i.¢., the corroboration must be of some incident which 
will raise an inference of guilt of the accused, 

Emperor v, Nilakanta.,. ase wes as» ove 


———_ S, 157—Legally competent to investigate. 


Per Chief Justice and Ayling,]. --~-(afirmed by Benson, J. Wallis, | 


Miller, ]J. An officer of the grade of an Inspector of the C, I. D, depart- 
ment is an officer legally competent to investigate within the meaning of 
S. 157 of the Evidence Act and the Criminal.Procedure Code. 


Emperor v, Nilakanta 1. eee eve vee 
Expert evidence in handwriting—Probative force of w. ite 
` ł 
Guardianship—Minor—-Considerations for court—Welfare of minor. 


The texts of Hindu Law do not recognize any absolute rights of guar- 
dianship in any one, the gover¢ign being entrusted with the guardianship 
of all.minors and being, therefore, entitled to appoint any person as guar- 
dian in their interests. The question for consideration in applications as 


to guardianship of a minor is prima facie the welfare of the minor; and in. 


cases where it is not possible to consult the minor’s wishes owing to the 
minor’s tender age, it is the duty of the court to come to his own conclu- 
sion as to what would best promote the minor interests. 

Held that in the circumstances of the case, where, among other 
factors for consideration, the father of the minor was residing outside the 
jurisdiction of the court, the maternal grandfather and the maternal 
grandmother were preferable guardians to a motherless minor five years 
old to the minors own father, who had married a second time, 

Batcha Chetty v, Ponnusawmy Chetty wee aes nee 


Guardians and Wards Act, S. 7—Welfare of minor-—Religious . 


in which minor is to be brought up—Father's choice of religion. 

In the appointment of guardians fora minor, the paramount consider- 
ation with the court is the welfare of the minor. 

A Hindu father is entitled to appoint a guardian for his child by will 
or by word of mouth to the exclusion of the mother. He would not lose 
the right by becoming a Christian and he is entitled to say in what 
religion an infant child should be brought up. 

Held that, in the circumstances, a case was not made out that the 
court should interfere with the decision of the father that tbe child should 
be brought up in the Christian religion. 

Albrecht v. Bathee fallamma vos eo ove 


Ss. 24, 43—Orders under—Furisdiction, nature of—Order 
directing third person to pay money to guardian for minor—Reyision— 
Ç. P. C., S. 116, 
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Guardians and Wards Act— (Contd.) Pack, 


The District Court has no jurisdiction, under the Guardians and 
Wards Act, over persons other than the guardian of a minor and cannot 
enforce rights and claims of the ward for or against the ward by proceed- 
ings under the Act which does not provide any machinery for the same ; 
and consequehtly an order directing the step-mother of a minor to pay 
the minor’s marriage expensesto the minor's guardian purporting to be 
made under the Act but not really warranted by it is without jurisdiction 
and is liable to be set aside under S, 115, C. P. C. 


e Komma Somakka y. Pedda of Ramiah ... ow 86 ae 193 
Handwriting expart evidence,—frobative force of ... "sae 270 


Hindu law—Adoption—Adopted son’s right fo set aside aliena- 


tions by intervening male owner—Alienalion for binding purposes and 

olkerwise—O nus— Representations by borrower—Adoplion if can divest 

estate when estate impartible and already vested in another male ? 

An adopted son cannot set aside an alienation made before his adop- 
tion by an intervening male owner of the estate, especially where the 
alienation is for discharging antecedent debts, 

Obiler :-—The adopted son cannot get it set aside even if the alienas 
tion be not for a purpose binding on the estate, 

Per Chief $ustice :—The rights of an adopted son do not relate back 
to a period earlier than the date of his adoption. 

Semble :-—Per Curiam-—The adoption of a person to one who 
was not the last male owner of an impartible estate cannot divest the 
estate frem the successor in whom it had vested before adoption. 

Per Chief Fustice :—There is no authority to show that the principle 
of the decision iu Bhoobun Moyee’s case 10 M, I. A. 279 does not apply in 
the case of a joint family. 

Per Phillips, J.:—In the case of an impartible estate, although the 
successor must be sought for amongst the survivors of the undivided 
family, the succession is not by survivorship but by inheritance ; and 
consequently, the rule laid down in Bhovbun Moyee’s case 10 M. I. A. 279 
is applicable to the case of an adoption to one other than the last male 
owner in the case of an impartible estate. 


Per Phillips, J.:—Representations of the borrower are evidence of the 
necessity for the loan and may in certain cases be treated as prima facte 
proof as between (he lender and the heir of the borrower. 

Where a large portion of the loan has been proved to have been 
borrowed for family necessity, the onus of proving that the balance was 
not for a binding purpose is on the person who attacks the alienation, 


Sivagnanam Servaigar v. Ramasawmy Chettiar one ven 85 





Allotment for marriage ss ive son we 3281 
+ 
————Gift of property to coparcener’s daughter. 


A gift made by a father to his own daughter or by a managing mem- 
ber to the daughter of any of his coparceners, provided itbe of a rea- 
sonable amount, is valid as against the donor’s son, 
In an undivided family the manager is in the position of a parent and 
guardian to the danghters of all the deceased members, It is his duty aman 
¢ 
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. Hindu Law.— (Contd) 


to give them in marriage as much as it isto give his own daughters in 
marriage ; and no distinction can be drawn between a gift made to the 
daughter of the donor and one made by him as managing member to the 
daughter of any of his coparceners. l 

The gift should be guided by propriety and not by caprice., The 
propriety of the quantum givable discussed and pointed out. 


Held that 'a gift of Rs, 400, when the family was possessed of 
Rs. 2,400, to a deceased coparcener’s only daughter (the family consist- 
ing of the donor and his only minor son the plaintiff} was in the 
circumstances good; [Anivillah Sundararamayya v, Cherla Sitamma 
21 M. L. J. 695 discussed and commented on. The correctness of the 
translation of Sloka 175 of Yajnavalkya in Anivillah Sundararamayya 
v. Cherla Silamma questioned. ] + 

Vettor Ammal v, Pooch Ammal ses We eae 


——-~-—Joint family—~-Manager powers of—Gifl of property to co- 
farcener’s daughter ose eee tee one 


Joint family—Suif and decree against de facto managing 
member without describing him as such—~Effect of. 

If a suit is brought against a de facto managing member of a Hindu 
family to enforce adebt binding on the family property and adecree is 
passed, that decree will bind the other members of the family who are 
not parties to the suitif it appears that by the suit relief was sought to be, 
and was in fact, obtained against the defendant as representing the 
family and not merely in his individual capacity. 

The mere fact that a person was not described asthe managing 
member does not necessarily show thathe was not so in fact, 


Jijamba Bai Sahib v, Fathai Row Sahib wu. op ov 


Marriage expenses—Maternal uncle's disposition of an 
orphan girl—Abandonment of guardian—Suit by paternal grandfather 
and tncle-—Marriage during pollution, 

A Hindu maternal uncle who gives his sister's daughter, an orphan 
girl without her parents, in marriage when both her paternal grandfather 
and paternal uncle had abandoned their guardianship is entitled to be 
reimbursed with the expenses of the marriage; and the fact that he 
celebrated the marriage when the paternal family of the girl was under 
pollution owing to her paternal uncle's wifs's confinement, does not 
disentitle him from recovering the expenses of the marriage, the marriage 
itself not being invalid on that account however objectionable the celebra- 
tion of the marriage might have been from a ceremonial point of view. 





Narayana lyer v. Subramania Iyer ‘as one ove 
——-—~Reversioner--Title to redeem mortgage made by last owner—Title 
to save property from fale. See morigage-subrogation. sa see 
———onmeReversioner's suit fo set aside alienation——Death of reversioner-— 
abatement, See C, P. C, O. 22,7. 1, e das oo 


wim S$ $ridhan Inheritance—Mother’s property taken on partition, 
In the absence of any intention to the contrary expressed by the 
members effecting a partition, immoveable property taken by a Hindu 
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Hindu Law.—(Countd.) 


widow on the partition of the joint family property under the Mitakshara 
Law, is not part of her stridhan in the narrow sense of the word, indicat- 
ing her separate property or peculium, descendible to her oavn heirs on 
her death; but it stands in the same position in which property inherited 
by her stands and is descendible to her husband’s heirs. 


Mangal Prasad Singh v, Mahadaeo Prasad ae csi 


= Widow—Alienation without leg al necessity—Consent of, or ratifi- 
cation by, the reversioners for the time being—Validity of. 

*In Madras, alienation, by a Hindu widow made with the consent of 
the next rcversioners at the time of the alienation or consented to or rati- 
fied after the transaction by the reversioners, for the time being, will be 
good and valid apart from any question of legal necessity. Pilu v. Balaji, 
I, L. R. 84 B. 165 diss, from. 


Venkatasubbier v. Chinsasamier be sis 


Will—Authority to adopt given by the Ist will—Second invalid 
will—_Effect of, on the first—-Authority to adopt—Doctrine of dependent 
- revocation, 

Prima-facie a devise which is inoperative as a disposition of property 
is also inoperative as a revocation of an earlier disposition ; but where the 
infirmity of the second will is apparent on the face of the will and the de- 
fect intrinsic, the second will does not operate as a revocation of the 
earlier devise ; and where the willis inoperative for reasons outside the 
instrament it operates as a revocation of the earlier devise. 

A Hindu stated by will that he had selected a person for adoption and 
further directed that in case the said adopted son happened to die in the 
life-time of the testator’s widow she should make another adoption. Subse- 
quently, he made the adoption of the intended person himself, and on a 
later date he made a second will directing that on the death of the adopted 
son the property should devolve in a certain manner, The second will 
made no mention of the first, and was found invalid on the ground that 
the testator had no power to dispose of the joint family property, 


Held—(1) That the second will did not operate so as to revoke the 
authority to adopt conferred by the first on the widow. 

(2) That the fact that the testator himself adopted did not put an end 
to the authority to adopt conferred by the first will. 

(3) That the earlier will was admissible in evidence in a suit for de- 
claration that a second adoption by the widow is invalid. 

Venkatanarayana v. Subbammal Sus sin 


Lllatom— What constitutes illatom. 
It is not sufficient to constitute a person an illatom that he lives in his 


father-in-law’s house, assists his widow after her husband's death and is 
e . 


employed by her to pay the Circar kist. 
To constitute a person an ¿illatom a specific agreement is necessary, 


Quaere.— Whether a female could, after her husband’s death, when 
her husband's daughter was already married, constitute that daughter's 
husband an ilatom son-in-law. 


Narayudu v, Venkamma wo oe eee ay ave 
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Insolvency Act, Provincial, 11] of 1907—Petition for insolvency 
by deblors—Matters to be inquired into before adjudication. 

A court is not bound to consider, before passing the order of adjudi-~ 
cation in an insolvency petition by the debtor under Act III of 1907, whe- 
ther the debts are real and whether the petitioner is unable to pay his 
debts, though the court has power to refuse to make an order of adjudica 
tion on grounds such as the prevention of abuse of court’s process etc., 
the proper state for the enquiry of these matters being before the order of 
discharge is made. 


Jeer Chetti v. Rangasawmi Cheltt we cae eee 


nm S$, §B—' Reputed Ownership’’—Insolvent leaving the keys of the 
business premises with the creditor at night in non-business hours, 
Where the effect of the stipulation between the secured creditor afd 
the insolvent was to make the mortgagee custodian of the key out of 
business hours, and until the happening of the breach of the stipulation, the 
creditor had apparently no rightto intermeddile with the goods even during 
those hours : Held—(I) That the goods continued to be in the possession, 
order or disposition of the trader notwithstanding that the keys were 
taken every night to the secured creditor and taken from him every 


morning, (2) That, in any view, the goods were absolutely in the possess, 


sion, order and disposition of the insolvent. 
In re Shamsuddin Sahee. ove one vee 


Internation law (Private)—Pledge of kuri chit in foretgn territory—Suit 
' and execution sale of chit—Property situate beyond foreign territory in 

British India. 

Ifa foreign Jaw allows a pledge of moveable property or of a debt, 
there is nothing to prohibit a court of the sme territory from selling the 
property in execution so as to pass a valid title to it, even if the property is 
situate outside the jurisdiction at the time, [Ganshkamlal v. Bhansali 
I, L. R. 5 B 249, commented on. j 


D'Coutha v, Assan Kunhu ani s ees 


Judgment on holiday—Not a nullity—Madras Civil Courts Act, S. 30— 
C. P. C., O. XX, r. Lm“ Open court,” 
A judgment pronounced on a holiday is not on that account a nullity 
though, if any party is injuriously affected by a court doing judicial work 
on a day when the court is closed, he will be entitled to redress. ~ — 


The expression " open court” in O. XX., r. I, C. P. C., refers to the 
place and manner of the pronouncement of judgment. 


The provision with regard to the time of pronouncement is merely 
that it shall be at once or on some,future day of which notice shall be 
given, Holidays are not excepted provided notice be given, 8. 30 of the 
Madras Courts Act III of 1873 merely gives permission to adjourn, and 
there is no prohibition of the doing ofall work of a judicial character 
during the time when'the court is adjourned. 


Venkatesa Aiyangar v., Kamalammal “ae ave eee 


Jurisdiction of High Court—Transfer of case from file of One Prest- 
dency Magistrate to another. oe @ doe siy 
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Land Acquisition Act, S. 25, Cl. (1), Ss. 18, 11—" Less than the 
amount awarded by the Collector "—Furisdiction of court to go into 
whole question of the amount of award ou reference with specified 
objection—Furisdiction to lessen amount of particular items såbject to 
ihe proviso in Cl, (1) S. 25, l 


On a reference under S, 18 of the Land Acquisition Act it is compet- 
ent to the Judge to hold that the claimant is entitled to a sum less than 
what the Collector would give him as regards some of the ite ms included 
in the award, provided the total amount of compens ation awarded by the 
Collector is not reduced. j 


The words “less than the amount awarded by the Colleector” in Cl.(1) 
of S, 25 of the Act is the total amount and not what is given under 
different heads which make up the aggregate amount awarded. 


When a reference is made under §. 18 the whole question as to how 
the compensation is to be calculated is to be necessarily re-opened and 
not merely the particular objection. 


Gangadara Sastri v. The Deputy Collector of Madras ... sis 


Land revenue—Ffreedom from liability to be assessed —Onus— 
Land Acquisition Act, S. 279—Effect of—Vesting of title to acquired 
land, 


Where land is acquired by the Government for a Municipality under 
the Land Acquisition Act, the title vests in the Government to the fand 
and the Municipality subsequently derives its title from the Government. 


A person claiming to hold lands from the Government without 


liability to pay assessment must show some grant exempting him from ' 


the payment of the ordinary asssessment, 


No -exemption can be claimed without a grant or exemption in ex- 
press words. 


Hanumanulu Pantulu v, The Secretary of State for India. ie 
Land Tenure—Karamkuri Tenure... pie T 
—~——Kasavargam tenure, incidents of. 


Held, accepting the findings ot the District Judge arrived at on evi- 
dence taken in a case from the Tanjore District that the chief incidents 
of a kasavargam tenancy were :— 


(a) The manaikat or site is the property of the mirasidar : the kasa- 
vargamdar has no proprietary interest in it ; but he is ordinarily the pro- 
prietor of the superstructure built upon it. 


(6) The kasavargamdar holds the manaikat free of rent, or for a more 
or less nominal rent, on condition that he performs services for the 
mirasidar as an artisan or otherwise as the case may be.e 


(c} The kasavargamdar hag no right to transfer the manaikat to 
another but on his death it passes to his heirs on the same conditions as 
those on which he held it. 


(4) The miyasidar is entitled to eject the kasavargamdar is forthwith, 


if the latter refuses to render him the customary service, 
$ 
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pand Tennre—(Conid,) 


(e) If the kasavargamdar is objected, the mirasidar is bound to com- 
pensate him for any house which he may have erected on the land during 
his tenancy and the kasavargamdar is not entitled to claim compensation 
for the first time in second appeal. 

Madarsa Rowthen v, Amirtham. vei 


Tree patta—Cancellation—Incidents—~Position of tree patladar 
and land pattadar. 

‘The cancellation of a tree patta means that Government will no longer 
make any demand on the pattadar for revenue in respect of the trees ; and 
in the absence of any contention or proof that the Government resumed 
possession of the trees or made any grant of themto the Jand pattadar, 
the tree pattadar is entitled to be in possession of the trees, 

Quaere:—How far the tree pattadar quoad the Government is affected 
by the cancellation of the tree patta and whether the Government can 
resume ownership of the trees, 


Sengoda Goundan v, Raju Goundan eee oes one 


Letters Patent, C1. 13—-Trausfer of suit from Presidency Small Cause 
Court—Practice—Procedure—Furisdiction, original or appellate 
Appellate Bench, incompetent a 

_ The High Court is competent to deal with transfer application of a 
suit from the file of the Presidency Small Cause Court, under its extraordi- 
nary original jurisdiction under Cl. 13 of the Letters Patent ; and the ap- 
plication cannot be disposed of by a Division Bench sitting on the appel- 
late side. 

The jurisdiction of the HighCourt is broadly divided into three classes 
mutually exclusive of each other: ordinary original, extraordinary 
original and appellate, 


Srinivasa Aiyar v, Balakrishna Devai „a vee eee 


ne OT, 15 —" Trial’ —Meaning of —Whether includes“ appeal." 

The word “ trial’ in Cl. 15 of the Letters Patent includes appeal ; 
and no appeal under the Letters Patent lies from the judgment of a single 
judge of the High Gourt passed in an appeal against an acquittal. 

Rajammal v. King-Emperor u. one wee on 


Cis. 25 and 26—Asplicat-ility of to Act XIV of 1908. 

By the Full Bench cls, 25 and 26 apply to all criminal trials before 
the High Court whether in the exercise of its ordinary or extraordinary 
original criminal jurisdiction under cls, 22 and 24 of the Letters Patent 
or of any future statutory original criminal jurisdiction that may be con- 
ferred apon it by the Legislature. 





Per Benson and Sundara Aiyar, FF. A certificate under Cl, 26 of 
the Letters Patent has not the effect of opening up the whole case as if on 
appeal ; but it only gives the court power or authorty to review the case 
or so much of it as may be necessary in order to determine the point or 
points of law raised. 

Emperor v. Nilakanta eii ve on ven 


——-—- Clg. 36—Jurisdiction of High Court to hear cases when there*is 
s@ifierence of opinion between the Judges under Ss, 428, 429, Cr. P.C. se 
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Limitation Act, S. 14—Plaint ordered to be réepresented in proper 

Couri—Compulation of period. 

Proceedings instituted wrongly in a court without jurisdicti8n cannot 
be deemed legally valid and capable of. being continued in another 
court ; and where the plaint instituted in a wrong court is re-presented in 
the proper court, the proceedings in the tight court are not to be deemed 
as the continuation of the proceedings in the wrong court for purposes of 
limitation, {Mohidin Rowthen v, Nallaperumal Pillai, 21 M. L. J. 1000 
followed ] 

Seshagiri Row v, Velayudan Pillai . 


w Art. 134 —Claim suit or se See 


——Arts. 4, 144—Suit by minor for declaration and recovery of 
property alienated by guardian. 


ove eae se. 


Art, 44-and not Art. 144 is the article applicableto a suit for a declara- 
tion that a sale of plaintiff's property by his mother as guardian is 
not binding on him, and for possession and mesne profits. [Guana Sanm- 
banda Pandara Saunadhi v, Velnu Pandaram, I. L, R. 23 M. 279 and 
Marlugula Letchiah v. Palli Mukkalinga, 1. L. R, 30 M, 698 followed.] 

Sivavadivelu v, Ponnammal 


——— Arts. 49, 62 & 120—" Specific moveables” —Money not specific 
smoycable—Suil by Karnavan for Tarwad money received by Anatndra- 
van from a stranger. $ 


t 


A suit by the Karnavan for recovery of Tarwad money received by 
the Anandravan from a Stranger is a suit for the recovery of money " had 
and received ” within Art. 62 of the Limitation Act, 

Money is not " specific moveable property within the meaning of Art. 
49 of the Limitation Act,” 

Art, 120 should be applied only as a last resort in case no other arti- 
cle is applicable ; and consequently, a court should see before applying 
Art. 120 whether no other article would apply. 

Sankuni Menon v. Govinda Menon, in wes bee 


Arts. 49, 145—Suit for return of jewel given to procure loan 
after discharge of loan, ` 
Mere silence on the part of a person without replying to a demand 
for specific moveable property may not amount to a refusal. 

- Plaintiff handed a jewel to defendant for procuring a loan from 
another by pledge. Defendant did so, Plaintiff paid off the debt 
through defendant who got back the jewel and retained it. Held that 
in‘the absence ofan agreement that the jewel should remain in deposit 
with the defendant after repayment of the loan, Art, 145 would not 
apply and that Article 49 was applicable. 

Gopalsami lyer y. Subramania Sastvi u. Kons 


sre 





Art. 85—Accounis, mutual, open and current—Essentials of 
muiuality. 

Per Abdur Rahim, F. (Phillips, F. contra).~The essential requisite of 
Article 85 of the, Limitation Act is that there should be reciprocal demands. 
It is not sufficient, to bring a case within the article, that there is an open 
and current acccount or that the entries shew debit and credit. 

i 4 
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Limitation Act.—(Contd.) 

Per Phillips, ¥,—The mere fact that the balance was always in favor 
of one party is not conclusive proof against the accounts’ mutuality for it 
is sufficient that thereis reciprocal dealings. [Velu Pillai v. Ghouse Malo- 
med, 1. L. R. 17 M. 293 referred to, ] 

Subba Naidu v. Ethirajammal, eee tee ses 


———- Arts. 118,119, 141—Suil for possession of property. 
Omission to bring a suit for declaration that an alleged adoption of 
defendant was inyalid or never in fact took place is no bar to a suit for 
possession of property from defendant. [Thakur Tirbhuvan Bahadur 
Singh v. Raja Rameshar Bakhsh Singh, I. L. R. 28 A, 727 referred to. ]} 
Umar Kkan v, Naiz-udedin Khan sey one ‘ka 


Art. 120'-Suii to declare execution sale invalid —Atlachment 
and sale, different causes of action. 

An execution sale affects the title of the owner of the property quite 
in a different manner than that in which an attachment affects him ; and 
consequently, an execution sale gives the owner a fresh cause of action to 
sue for declaration of the invalidity of sale apart from the attachment. 

Anantarazu v, Narayanarazt. aoe see eee 


— Art. 182—' Application in accordance with law— Application for 
execution of atlached decree. 

The effect of the attachment of a decree is only to prevent an aliena- 
tion of it; and an application to execute an attached decree by the 
decree-holder thereof is an application in accordance with law. 

Gapala Menon v. Anujan Rajah, aie nie nee 





Application against one of several representatives of deceased judg- 
ment-debtor—-E ffect on other representatives. 

An application for execution against one of the representatives of a 
sole judgment-debtor saves limitation against other representatives as 
well, l 

[Ramanuj Seivak Singh v. Hurgu Lal, 1. L. R. 3 A. 517 and Krishnajee 
Fanardhan v. Murar Row Narasinga Row, I. L, R. 12 B. 48 followed.) 


Ramanuja Ammal v, Marikurnthu Ammal s nee 
Madras Acts—Civil Courts Act, S. 30—Scope of. — 


Estates Land Act, I of 1908, S. 53-—-Suit ‘after Estate 
Land Act for rent accrued due before the Act. 

A suit for rent accrued due before the Estates Land Act came into 
force is maintainable after the coming into operation of the Act without 
a tender of pattah. 

Veerabadra Raju v, Kumari Naidu wa ive j 





Estates Act, Land, S. 77—" Arrear” includes interest, 


The word t arrear ` includes also the interest due on the rent in 
2 





arrear, 
Vedachella Mudaliar v, Vijayaraghava Chariar, ao ous 


Hereditary Village Offices Act—Act IIT of 18965, S. 
3, Cis. (3) and (4)—I/nlerpretation—Furisdiction of Revenue 
courts—Village Carpenter's claim. e 
Revenue courts have Jurisdiction to try a claim to the office and 

emoluments of a village carpenter in a proprietary éstate. 
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Madras Act—{Conid). 
CI. (4) of S. 3 comprises a distinct class of offices as distinguished 


from Cl, (8) of S. 3 and the offices mentioned in Cl, (4) do not really 
form an exception to the applicability of the Act itself, 

The object ofthe draftsman in grouping the offices in S? 3 into 4 
groups is merely to classify them‘ under convenient heads for the purpose 
of dealing with them in different sections with reference to the questions 
of succession, punishment, etc., of village officers, artizans and servants, 
S. 5 is intended to re-enact the rule of inalienability embodied in Reg, VI 
of 1831 which was repealed by Act IIL of 1896; and there can be no con- 
ceivable reason why the legislature would not have intended not to de- 
clare the inalienability of emoluments attached to the officesin Cl. (4) 
of S, 3[Chinnayya Asari v. Annajappa Mudali, T M.L.J. 264 not followed. ] 

Mulyala Papayya v, Kosuri Muramuliu, s.. one 

———- VIII of 1865, S. 7—Patta, tender nededsaty Matic 

Estates Land Act, S, 63—-Suit after Estates Land Act for rent. accrued 

due before the Act. 

Under Act VIII of 1865 (Madras) the tender of a patta is only a sta- 
tutory pre-requisite to enable the landlord to take legal proceedings against 
his tenant and not a condition necessary to complete his right to the rent ; 
and as that statutory pre-requisite necessary to enable the landlord even 


to sue for rent has been taken away, by the Estates Land Act, a suit for F 


rent accrued due before the latter Act came into force is maintainable 
after the coming into operation of the Act without a tender of patta, 

Veerabadhra Raju v. Kumari Naidu. er. ési 
——Malabar Tenants Improvements Act, S. 19—Kanom— 

construction of covenant. 

Contracts prior to January 1886 limiting the right tfo make improve- 
ments, are not affected by S. 19 of the Malabar Tenants Improvements 
Act, It may be that S. 19 didnot intend to pronounce any agree- 
ments between the Jenmi and his Kanomdar as to what should be regard- 
ed as improvements suitable to the holding invalid, ` 

A Kanom deed had in it the following clause: "If I make Chamayams 
thereon exceeding Rs, 25 in value I shall only remove and take them at 
the time of surrender and shall not demand the value of improvements 
therefor.” Held that the object was not to restrain the Kanomdar from 
building but to restrict his right to compensation if he built and that the 


Kanomdar was entitled to the rate prescribed by the Act. [Koshtko!t Pudia 


Kovilagath Sree Manavikraman alias Cheriyak Rajah Avergaiv, Chund- 
ayil Madathil Ananta Pattar, 1.L.R. 34 M. 61 followed,] 

Parie Amma v. Moothoran, ves ses 
—— Rent Recovery Act, VIII of 1865, Ss. 49, “76—Suil for 

damages for unlawful ejectment under S, 10. 

A suit for damages for illegal eviction before the expiry of 30 days in 
pursuance 9f an order under S, 10 of Act VITI ot 1865 is maintainable, 

The use of the word “ judgment” in S, 76 of the Act with reference 
to “ proceedings taken by a public officer or a court” shows no more than 
that there are “ proceedings” under the Actin which a Collector may 
Pass a * judgment” and not there are no proceedings in which he would 
not pass an ordef not amounting toa judgment, 

Achauna v, Venkataramanya, t as sa 


« 
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Maintenance —Separate maintenance ie sad 
Malabar Law--Karamkuri tenure, incidents of-—Non-transferabilily 

—Words—'Karamkuri,’ 

Non-transferability is one of the incidents of Karamkuri tenure; and 
the absence of anexpress provision for re-entry in case of alienation is 
immaterial for the purpose of determining the tenure on alienation. 

The word ‘‘Karamkuri” itself means only permanent right of cultivation 

Achulha Menon v, Sankaran Nair, T a$ i 

Karviavan’s suit: against Anandravan for refund of Tarwad 


money received —Sce Limitation Act, art, 49... hee dee 


Karnavauship and Uraimaship. 

Uraimaship is, unless expressly reserved, an incident of Karnayan- 
ship; and where a Karnavan ceases to be a Karnavan he simultaneously 
ceases to be the Uralan of the Davaswom of which he, as Karnavan, was 
also trustee; and the Uraimaship goes to his successor in title. 

Narayanan V, Sankaran ses “ee sas eis 

Marumakkathayam law-—-Gifi to a woman and her child- 
ren—Estate taken —Karnavan’s powers over the property so given 
—Status of donees —Biilding by one on parcel of land —Demolilion— 
Compensalion—Bona fide. 
According to the Marumakkathayam law, property is held by the 
members of a Tarwad jointly without any right to compulsory parti- 
tion and without any individual right of disposal so long asthe Tar- 
wad continues to exist. Property gifted to a woman and her chidren is, 
when the donees are governed by the Marumakkathayam law, taken 
with the above mentioned incidents [Soorjeemoney Dossee v. Decnobundoo 
Mullik, 6 M. 1. A 526 and Shurusool v, Shawukram, 2 1. 7 referred to] and 
the issue of the donees become entitled on birth to the property equally 
with the donees, [Katankandikoma v, Sivasankaran, 20 M, L., J. 134 re- 
ferred to] and none of the persons taking under the gift has any right of 
disposal of his or her interest contrary to the Marumakkathayam law. 
[Pattatheruvath Pathumma v. Mannamkunntyil Abdul, I, L, R. 31 M. 218 
referred to.] The members do not become a Tarwad go as to give the 
Karnavan all the ordinary rights of a Karnavan over the members of his 
branch. The Manager's right is confned to the management of the special 
property owned by him and the other members of his branch [ Koroth 
Amman Kotti v. P. Appu Nambiar, I. L. R. 29 M. 322 explained] but 
the donees do forma Tarwad in so far that the members who are born 
in the branch acquire a right in the property by birth, 

A Karnavan ordinarily cannot create a Kanom for such a long period 
as sixty years in the absence, especially, of a special benefit guch as would 
justify the same; nor can it be upheld cven forthe usual period of 12 
years. ~ 

The members of a Marumakkathaym Tarwad are not tenants in com- 
mon in the sense in which the term is used either in the English law or 
in the Dayabhagha School of law. No junior member can take possession 
of any particular portion of the family estate he might choose and erect 
buildings on it and continue in occupation of it; and if a junior member 
does take possession of any portion. and builds on it he cannot résist res 
covery or demolition of the building on general prigclples, 
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Malabar Law—(Conta.) ' PAGE. 
It is not open toa person who builds on land belonging to another 

to raise the plea of bona fide building, if he had been put upon enguiry as 

to his real title, and if he put a wrong construction on a deed of gift on 

which the plea of bona fide is sought and maintained, he must take the 

consequence. $ 


Kalliani Amma v. Govinda Menon ob oss eae ag 


Marumakkathayam and Aliyasantana family—Main- 
tenance—Separate maintenance-—-Living away from family house— 
Good grounds—Waiver—Past maintenance. 

In order thata member of a Marumakkathayam or Aliyasanthana 
Tarwad may be entitled to separate maintenance, he or she should be able 
o allege some good ground for doing so. To go out of the Tarwad 
house for living with the husband is a good ground for claiming separate - 
maintenance, If a member lives away from the Tarwad house for an 
improper purpose that would be a good ground ‘for refusing separate 
maintenance, What purposes are proper and what improper should be 
left for the decision of courts. Where there is substantia) inconvenience 
in living in the family house eitber on account of want of room there or 
because there are quarrels which make it uncomfortable to a member to 
live there or where there are several houses belonging to the Tarwad 
and a member livesin one of them and where the Karnavan’s conduct 
has afforded a valid excuse fora member living away from the Tarwad 
house, separate maintenance may be awarded, In determining the rate 
of maintenance more should not be allowed than would be received by 
the claimant if he residedin the family house along with its other members 
and the grant of a share of the income propertionate to the number of 
members is unsustainable. 

In a suit for past maintenance waiver during any portion of the period 
for which maintenance is claimed may no doubt be inferred. It may be 
sufficient to show that the conduct of the party was such as to lead toa 
reasonable inference of waiver. 


Marvadi v. Pamakkar wae aes aie a 309 


——-——-NMoplahs— Gift to woman's husband— Death or divorce of woman 

—~Effect of—Marumakkathayam and Mahomedan Law, 

A gift to the husband of a girl by the tarwad becomes void un the 
death or divorce of the girl where the parties*who are Moplahs are 
governed by the Marumukkathayam law; but where the parties are 
governed by the Mahomedan law, this rule does not apply, especially 
when no usage to that effect is alleged. 

Packrichi v. Kusmbacha oat bis _ oe ae 122 


Moesne profits—Asceriainment—Decree for renlis—Pro-noles for reni— . 

Costs of infructuous proceedings, 

Plaintiff obtained a decree-for possession of property with mesne pro- 
fts, The property was in the hands of a Receiver on behalf of the defen- 
dants: Held on the question of the ascertainment of mesne profits: (1) that 
the plaintiff was entitled to what the Receiver actually received or with 
duediligence might have received ; and, where the Receiver had sued 
tenants and Obtained decrees for rents—the plaintiff was entitled to those 
decrees only and not to thg amounts covered by them, . 


a 


t 


, 30 


Meane profits—(Conid.) 

(2) That in respect of rents due for certain faslis but unrealised owing 
to certain mistaken but bona fide proceedings the failure to realize the 
rents was itself no answer, and that, inthe absence any proof that the 
Receiver could not Rave realized them even though he bad taken ere 
priate proceedings, plaintiff was entitled to the amount. 

(3) .That the plaintif was not liable to accept pro-notes executed by 
the tenants in favor of the Receiver but was entitled to the amount of rent 
for which he took the pro-notes, l 

(4) That the plaintiff could not be saddled with the cost of inrfuc- 
tuous distraint proceedings taken by the Receiver. 

Venkayamma Row v. Narayanaswami Naidu ve is 
Minor—Guardianship—Consideration for couri—welfare of minor ... 
Mortgages prior, and puisne—Decree and sale by prior morigagee—Second 

suit by puisne mortgagee for sale and pirchase—Suit by prior purchaser 

for possessior—Remedies of non-impleaded second mortgagee, 

Where the first of two simple, mortgagees of the same property 
brings a suit without impleadiug the second mortgagee, obtains a decree 
and himself purchases the property, and the second mortgagee afterwards 
brings the same property to a court sale in execution of a decree on his 
morigage, Held : that the purchaser in the second sale takes no interest 
as against the first purchaser. 

The first purchaser takes the right which the prior mortgagee and 
the mortgagor could convey to him ; and he cannot be disturbed so long 
as the first mortgagee’s right to convey the title vested in himself and the 
mortgagor subsists, ¿.e., until the first mortgage is redeemed, The proper 


course for the non-impleaded second mortgagee is to redeem the first, and . 


then the purchaser in execution of the decree on the first mortgage can 
redeem the two mortgages vested in the second mortgagee; and if the 
purchaser does not redeem the puisne mortgagee who has obtained by 
redemption the right of the first mortgagee, the properties may be sold, 


the mortgagees paid, and the balance paid to the purchaser as the repre- 


sentative of the mortgagor. 

The prior mortgagee cannot be deprived of his rights to require the 
puisne mortgagee to redeem him and in default to enforce his right under 
his instrument of mortgage by sale or foreclosure, and-there is no reason 
why he should not be allowed to do this even asa defendant in a mort- 
gage suit. [Mulla Veetil Seethi v. Achuthan Nair, 21 M, Le J. 213 
commented upon and observations therein doabted. Kulli Chettiar v. 
Subramania Chettiar, L.L. R. 32 M, 485 followed,] 

Venkatagiri Atyar v. Sadagopachartar one ~ 
Mortgage—Ficating Morigage. See 22 M. L, J. 441 l 
Mortgage-Redemption-——-Reversioner’s righi to redcem-~Reversioner’s 

right to pay debt and save property from sale—-Lien, 


A reversioner cannot voluntarily claim to redeem a mortgage. aa: 


by the last male holder or institute a suit for that purpose; but where 
the property has been brought to sale by the mortgagee he has sufficient 


interest in the property to entitle him to discharge the debt and save the Í 


property from sale and thereby obtain a lien on ihe property capable of 
being assigned or charged. 
® Kulli Goundan v. Mahali Ammal. ete Ty 
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Mortgage—(Contd.) 
Subrogation—Discharge of mortgage by stranger— 

Mere payment of a mortgage debt by a stranger will not entitle him 
tu the mortgagee’s right by subrogation, it not being open to afly meddlez 
to claiin a lien by discharging a mortgage with which he had no concern, 
[Ram Tuhul Singh v. Biseswar Lal Saku, 21. A. 131 referred to. } 

English, American and Indian law reviewed and distinctions pointed 
ont, l ; 

Kutti Gonnudan v. Makali Aminal , -ow nee aes 

Subrogation—Essentials of Entire entrant sliment of dis- 
charged mortgage necessary. ` 

To entitle a person advancing money for the discharge of a prior 
mortgage to claim the right of subrogation, it must be shown that the 
first méttgage has been extinguished. 

Hanwinanthaiyan v. Meenatchi Naidu tes oo wes 
Mortgagee-decree—Execition—Sale of properties. 

A mortgage-decree-holder is not bound to make attempts to sell 
properties belonging to persons other than the judgment-debtor before he 
can proceed against the properties of the judgment-debtor under O, 


XXXIV, r. 6, C.P.C. 


Krisknamachariar v. Bagiammal sa eee ove res 
Negotiable Instruments—Pronole suit on—Evidence that plainliff was 
the really intended promise ~Admissibility——Mistake—Negotiable In- 

struments Act, S. 87. 

Evidence that by the promisee named in the suit pro-note, the plain- 
tiff was intended as the real promisee and that the entry of another name 
was a mistake is admissible ; and to entitle the really intended promisee 
to succeed in a suit on the note, no prior réctification of the note ifself is 
necessary. [Subba Narayana Vathiar v. Ramaswamy Lyer, 1. UL. R. 30 M, 
88 distinguished. ] 

Gopal Row v, Veerappen ane wes ove wae 
Officer of the C. I. D.—Local area—Cr, P, C., Per Chief Fuslice and 

Ayling, F :~Affirmed by Benson, Wallis atid. Miller, FF. 


The local-Area of the Officer of the C, I, D, is the Presidency in which 
he is employed notwithstanding that there is no formal order appointing 
the particular officer to the Presidency as his local area, 


Per Sankaran Nair, F. (concurred by in Abdur Rahim atid Sundara 
Atyar, FF.) Police Cfficers entitled to investigate an offence are the Police 
Officers referred to in Cr. P, C.i, e,, the Station House Officer or his 
superior officer the Inspector of Police and the power to investigate is 
vested only in these Police Officers who have only local jurisdiction. 

Emperor v. Nilakatta ... ore on vee eve 


Official statements—Presumed accuracy of-—Interferen€e in second appeal, 

The accuracy of a statement prepared by the Revenue Department 

that a particular field was cultivated, on the footing of which the plaintiff 

-had to pay revenue which the defendant was bound to pay, need not be 

proved by the,evidence of some one present on the spot ut the time the 
inspection of the field was made. 

Narayanaswami Naidh v, Chintalapati Subbaraju w m 
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er ` PAGE. 
Partnership—Suit against one partner in representative capacity— 


Decree—No personal liability of others—Injunction decree, Sc. 


In suits where one partner is allowed to represent olhers as defendant 
in a representative capacity, any decree passed can bind those others only 
with respect to the property of those others which he canin law repre- 
sent ; and no personal decree can be passed against them, although the 
parties on record eo nominee may be made personally liable ; and the same 
holds good even though the others were cognizant of the suit and were 
helping the party on record in the conduct of the case. 


Thambi Marakayar v, Hamed Marakayar’ „a eve ove 109 
Penal Code, Ss. 299, 300, 301—S. 301, Scope of-—'' Causes death,” meaning 
of —Intending death of one and causing death of another—Intervening 
luman agency. z 
The accused gave some sweetmeat with poison intermixed to Æ with 
a view of causing A's death, A ate a little and threw it away and it was 
picked up by R without the knowledge of the accused and eaten by her; 
and as the result thereof R died. 
Held per Benson and Abdur Rahim, FF. (Sundara Aiyar, F..dissent- 
ing) that the accused was guilty of murder, 
Per Benson, F. ;—~It is enough if the accused causes the death of any 
one by doing an act’ with the intention of t causing death ” to any one. 
It is not necessary that death should be caused directly by the action, 
Emperor v. Suryanarayana Murthy cue iss pee 333 


—-——§. 378—" Moveable properly—Fisk in irrigation tank when 
water is al low level, 
Semble :—The removal of fish from a Government irrigation tank, in 
which the water isat such a low level that the fish cannot escape,is theft, 





Subbiah Servai In re, s ene ave oes ere 184 
Ss. 394, 397.—-Robbery with grievous hurt caused by one of the 
body, 


S. 394 and not S, 397, I. P. C., will apply to the case of a robber 
who does not himself cause grievous hurt or use any deadly weapon, 
Arunachella Thevan v, Emperor. ... 100 Sea tee 186 


—§, 474—"' User "—" Using as genuine ’-—Production in obe- 
dience to summons—~ Statement that document is genuine. 
The mere production of a document in answer to a command of court 
(¢.g., a summons) cannot amount to “user” of the document, nor be re- 
garded as fraudulent in law, 


The giving of false testimony witha fraudulent intention by itself 
cannot amount to a fraudulent user of a document with reference to`’ 
which that evidence ‘is given: ` A mere statement that a document is 
genuine does not amount tô using it as genuine. [Asimuddi v, The King- 
Emperor 11 C. W, N. 838 referred to.] 


Muthia Chetty v. Emperor. TA ee 7 ees 181 
Pleader and client— Relations betwecun—‘A gency principle of, how far 
applies—Pleader’s responsibility for clerk's conduct. . 


æ No pleader can be permitted to completely abandon to his clerks the 
dischar ge of his duties to his clients, and in any event the vakil must- 


33 
Pleader and Client—~(Conid.) 


bear the fuli responsibility for the acts and faults of his clerks. Ih the eye 
of the law at least, he is responsible forthe fraud perperrated by his 
clerks on his client. 


Muruga Chetty v. Rajasami. see eve 


sen ask 


Professional miscondact—~Vakil—Duiy of vakil to client and couri— 
Dismissal of case for default—Untrue stalemznts of vakil’ s clerk to 
client—-Vakil’s responsibility , 


When a vakil fails to appear when his case is called on and the case 
is dismissed for default and an injustice is done to the client thereby, the 
onusis heavy on the vakil to explain the true state of affairs to the court 
and to his client. It is desirable that he gives his explanation to the court 
at the earliest opportunity; and as regards the client it is his duty to see 
that the real circumstances in which the case was dismissed are brought 
to his knowledge. 


Held also that the vakil should be held responsible for the untrue 
statements of his clerks to the client regarding the disposal of the case in 
the circumstances of the case. ` 


The practice of vakils” clerks being allowed to write letters on behalf 
of their masters without the masters’ knowledge Eeprabated as unbusi- 
ness-like, 


In ré'a'Vakil 


Reputed ownership :—~See Presidency Insolvency Act,, S. 52 
Specific Performance Decree, form of,—~contract to sell land. 


The proper decree to be passed in a suit for specifie performance of a 


contract to sell land, is to direct the subsequent purchaser to execute the 
conveyance to the plaintiff, 


Subbu Pillai v, Velappa Naidu... 


Specific Relief Act, S. 18—Jujunction in case of trespass—Discretion—~ 
Court's duty. 


The granting of an injunction is a discretionary remedy. 


Per Abdur Rahim, F.:—The discretion should be exercised on proper 


judicial grounds, and injunction is the proper remedy in the case of tres- 
pass on Jand. 


Per Phillips, F. :—-Injunction need not necessarily be granted against 
a trespass under all circumstances, for, in exercising its discretion, the 


Court cannot exclude all consideration as to the extent of damage caused 
by the trespass. 


Where the defendant built up a wall on plaintiff's land, resting it on 
plaintiff's adjoining wall, and it was found that no actual! damage was 
Sustained by the plaintiff, and the lower appellate court found there was 


encroachment, but did not- arrive at an exact finding as to the extent of 
the encroachment. 


et 


Held. per Abdur. Rahim, F,-:—That the plaintiff was entitled to an in- 


junction. The lower appellate court should have found distinctly the 
extent of encroachment, e 
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° Specific Relief Act—{Contd.) ` PAGE, 
Per Phillips, F. :—The plaintiff was not entitled to an injunction, 
especially in view of the difficulty. thal would be experienced in framing. 


an injunction in & case where the extent of the encroachment has not 
heen proved. 


Somasundaram Chetty and ee v. Babu Alias Ramiah and others s. 62 


———§s. 15, 147—-Contract to, sell property, to the whole of which 
defendants were not entilled—Specific perfor mance, 


A court will not lend its sanction toa transaction devoid of legal 
effect, and, consequently, it will not decree specific performance of a 
contract to sell Jand by ordering execution of a deed by a person who 
has no title to the whole property. 


Where there has been great delay in attempting to enforce a won.” 
tract and circumstances have greatly changed either from arise of 
prices or other causes in the interval, courts would be justified in refusing 
to give legal effect to an-inequitable arrangement. 
Govinda Naicken v, Aiyavu Iyer... “ee ‘vs Sse 257 


Succession—Kunjpura estate—Withdrawal by Gavernment of chief's 
power in 1949-—Effect of withdrawal on succession to the estate and to 
that acquired by the chiefs after the withdrawal, 


On a question as to the custom of succession to the Kunjpura estate: 
held: that the estate was an impartible raisat and the rule of succession 
for the same was the rule of primogeniture. 


That the withdrawalin 1849 from the Chiefs, by the Bovecument of 
civil and criminal powers which the chiefs had exercised till then did not 
effect any alteration in their status or vary the rule which had governed 
the succession to the estate inclusive of the acquisitions by the Chiefs 
after the date of the withdrawal. 
Ibrahim Ali Khan v. Muhamed Ashan Ullah Khan  .,. ae 478 


Succession Act, Ss. 94, 106, 107—Allachment of bequest before admini s- 
tration—Ewxecutor not pariy to attachment proceedings, effect of— 
Attachment of property not belonging to judgment-deblor—E fect, 


A bequest becomes vested in the devisee on the death of the testator, 
though he may not be entitled to possession except in the proper course of 
administration ; and consequently the same is attachable in execution of 
a decree against the devisee, 


An attachment- of a judgment-debtor's property does not become 
illegal because other properties which did not belong to him have also 
been included in the attachment. 


The executor. of the estate is a proper party to the attachment proceed- 
ings, but they are not èiable.to be set aside onthe ground of his not 
having been made a party, especially when the objection was not taken at 
the time when it could have been remedied and the administration was 
over at the time when the objection was actually taken. 
Ramanuja Ammal v, Sawmi Pillai one one ves 225 


e 
œ T, P. A, 8.6 (e)—Mere. right fo sue—Daimages for breach of contract 
Contract to pay debis of another—Breach—Limiittion, 


35 
Transfer of Property Act—(Contd.) 


A right to sue for damages for breach of contract is a mere right to 
sue within S. 6 (e), T. P, A. Where the defendant undertakes to. pay 
plaintiff’s debts, the plaintiff must, in order to entitle him to sue, show a 
breach of contract by defendant, That he himself paid the debts can 
give him no cause of action ; nor will a repudiation of the agreement by 


defendant make time to run against plaintiff, if the plaintiff chooses to ` 


treat the contract as subsisting. If the plaintiff paid the debts before the 
expiry of a reasonable time after the agreement, the defendant may well 
plead want of reasonable time for him to perform the contract and that 
consequently there was breach. If the plaintiff waited till the expiry of 
a reasonable time, the defendant’s breach of contract would give him a 
cause of action whether plaintiff himself paid the debts or not. The 
question as to what is a reasonable time is a question of fact. 


Where the agreement was on 15th January 1898 and the suit was 
brought for breach of contract on 5th December 1904 Held that the 
plaintiffs’ suit was barred on the expiry of 3 yearsfrom 15th January 1901 
on the basis that 3 years was a reaSonable time for performance. 
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* PROFESSIONAL ETHICS. 
: THE ADVOCATE AND THE CLIENT. 


The subject of our study to-day is “The Advocate and 
his Client.” There are some duties : which an advocate owes 
to clients at large as distinct from duties that he owes to the 
individual client in each case. Perhaps we may first consider 
" one or twp questions which have a bearing upon the former class 
of duties. It is the duty of every advocate, on account of the 
profession that he has undertaken to follow, to be well equipped 
for the discharge of his duties as an advocate, and therefore he 
should acquire the qualifications which areso essential to an 
advocate not only for his success in life but also in order that he 
may be able to discharge satisfactorily and faithfully his duties 
tothe client world at large. I hope you will not be frightened by the 
enumeration that I shall have to make of the qualifications that a 
really good advocate should possess, To begin with, it is very neces- 
sary that an advocate should possess a good grasp of the general 
principles of law. His mind must be saturated with a correct , 
knowledge of the basic principles. It would be impossible other- ' 
wise for him to be able to acquire at a moment’s notice the neces- 
sary amount of knowledge on the particular points which he 
may have to deal with in any individual case. Ishall ina 
future lecture perhaps deal with the question as to how law 
should be studied and what is the best method ofacquiring asound 
knowledge of law. It is sufficient at present to say that every 
advocate should do everything necessary to cultivate a sound legal 
instinct. The instinct can be cultivated only by making oneself 
master of the principles that have been established iu various 
departments of law. It is hardly necessary to say that an advo- 
cate should understand the reasons which underlie legal rules, 
Otherwise he could not really master the principles of law. Not 
only is this necessary, but he should also understénd the principles 
of legislation, for he has verv often to get to the intention.of the 





*The fourth of a series of addresses delivered by the Hon’ble Mr. 
Justice Sundara Aiyar, one of His Majesty’s Judges of the High Court of 
Judicature at Madras, to the apprentices of the year 1910-1911 at the 
request of the High Court. 


© 


® 
2 THE MADRAS LAW JOURNAL. [VOL. XXII 


legislature in framing. particular provisions in statutes. The field 
of law is very wide and it is very desirable not to delude oneself 
with the ideà that what is required can be looked up as occasion 


arises and that the numerous digests and text-books and reports 


could also be successfully appealed to at the moment for the 
knowledge that is necessary for any particular case. J can as- 
sure you that that would be impossible. Reports and digests 
have no doubt multiplied. But how few can really make a good 
use of them? Text-books we have in plenty. How many know 
what text-books are to be consulted and where appropriate refer- 
ences could be found? Moreover, an advocate is likely to be 
misled by citations that he may find in text-books which are 
made on the presumption that the student already possesses a 
knowledge of the principles of the particular system which the 
writer is dealing with. It not seldom happens that passages 
are cited which tell against the party citing them. They may 
appear to be in his favour, but when regard is had to the parti- 
cular system of law with reference to which the writer has 
expounded the principles it would often follow that a very 
different conclusion should be drawn with respect to the system 
of law with which the advocate has to deal. It is, therefore, ab- 
solutely necessary that the leading principles of every branch of 
law must be studied beforehand: The habit of analysis has to 
be cultivated, for one of the chief functions of an advocate is 
to analyse the facts, to analyse the law, to analyse the case and 
the arguments of the opponent. An advocate has to learn to 
acquire the art of clear exposition. This is really oneof the 
greatest gifts that an advocate can possess—to be able to make 
clear to the Judge, within a reasonably short time, the salient 
facts ofacase and the principles that have a bearing upon them, 
separating the materials that have not any important bearing 
upon the particular question. It would be very useful if the 
beginner would reduce to a syllogistic form, for his own benefit, 
the arguments that he has to place before the court so as to test 
its soundness, for an analysis of that sort would be a very effec- 
tive weapon when the fallacy of the arguments on the opposite 
side has to be exposed. But itis not enough for a practising advo- 


, cate to have even a very good knowledge of law. His field of 


ı study has indeed to be very wide, in fact, one may say, practi- 


cally unlimited. An advocate canuot with safety be wholly 
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ignorant of any branch of knowledge because the field of liti. 
gation is unlimited. There is a great necessity for scientific 
knowledge on his part, He has to grasp the principles: of medi- 
cal jurisprudence. They would very often be necessary in the 
course of his practice. For one class of cases a knowledge of the 
elementary principles of engineering would be required, v2z., when 
he has to deal with contracts with reference to work undertaken 
on roads, on canals, and soon. It is hardly necessary to say that 
he must possess a good knowledge of physiology; also of politica] 
economy, because he has to deal with the principles of landhold- 
ing, prtigciples of tenting and valuation, and a number of 
other subjects which cannot really be grasped without a know- 
ledge of at least the fundamental principles of political economy. 


Then, in patent cases and in copyright cases, a very great deal of _ 


technical knowledge would be required. With respect to copy- 
right it is hardly possible to state what kind of knowledge an 
advocate may not sometimes require. Forsyth says:—‘‘In cases 
connected with copyright there is no branch of the belles-lettres, 
Poetry, Music, History, which may not require the aid of the 
advocate to explore its merits and vindicate its rights! How 
infinitely varied are the questions which arise in dealing -with 
the law of libel! Ifthe defendant justifies the accusation he 
has made by pleading that it is true, on what a wide sea of inves- 
tigation may it not be necessary to embark! The party attacked 


may be a divine, or a physician, or a soldier, and the inquiry at | 


the trial will demand an acquaintance with the kind of knowledge 
peculiar to each profession. What shall we say of cases relating 
to the infringement of patents, which involve the .discussion of 
intricate problems in mechanics and, even with all the aid 
which specifications, models and diagrams can afford, tax the 
powers of the understanding to the uttermost. And in trials for 
sedition and high treason, how indispensable for the due perfor- 
mance of the advocate’s task isa memory well furnished with con- 
stitutional lore.” A passage is quoted by Forsyth from a French 
writer— What treasures of science, what variety of erudition, 
what sagacity of discernment, what -delicacy of taste, it is 
necessary to combine in order to excel at the bar! Whoever shall 
venture to set limits to the knowledge of the advocate has 
never conceived a perfect idea of the vast extent of his 
profession” . 
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4 You know very well that an advocate has to cultivate extem- 
, poraneous speaking. Lucidity of style in speaking, we may per- 
haps put down as almost the most essential requisite that 
an advocate should possess. He must cultivate the power of, 
quick arrangement of facts, because it will be his duty to present 
within as short a time as possible the main facts arranged 
logically and in sucha manner as to producea favourable 
impression on the mind ofthe Judge. If an advocateis not able 
to produce an impression within 15 minutes of his start, the 
chances are he would not succeed in producing any at the end of 
the day. There is no profession which requires so very hard work, j 
continuous and,sustained, as that of an advocate. Serjeant Wilde, 
who afterwards becanie Lord Truro, like other emineut advocates 
in England, was noted for his hard work. You will be probably 
appalled if you read the accounts of the amount of work which 
beginners in England, before they were able to achieve anything 
like success, had to go through. Serjeant Wilde, hearing that 
Follet had yielded to slumber when reading his brief at night in 
his circuit chariot, is said to have exclaimed impatiently : ‘ Silly 
fellow! what can he want with sleep?” Abraham Lincoln in- 
sisted on any person who resolved to succeed as an advocate, 
determining to be a drudge for a long time, because an advocate 
has to deal with the minutest details of a case to grasp every 
little fact, for there is no knowing, untiljhe has mastered all, which 
fact may not be very material. 
Then an advocate requires to possess great courage. He 
has often to meet extraordinary situations, He expects to be able 
to prove a case very clearly out of the mouth of a certain witness. 
The witness breaks down. The whole case seems to be going off, 
The advocate must be able to readjust his position. An unexpec- 
ted mode of attack may be made on his case by the opponent. He 
must have the courage not to give way to despair but to be 
able to think out his position and readjust his arguments at a 
moment’s notice. An eminent lawyer, W. R. Riddle of America, 
in delivering an address to the Bar Association, spoke of the 
necessity of courage in these words:— This courage is not 
the courage of a prize-fighter, nor of the bully, but is the courage 
that will tackle every problem or question presented ; investigate 
it, find out the whys and the wherefores, the ins and outs, the 
pleasing features as wellas those that are disagreeable, and 
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then stand by your guns. Cowardice is usually the result of 
ignorance, as Emerson says. l 


“ The lawyer who is armed with the facts with all their 
bearings, and who is capable of applying the law to the satis- 
faction of his judgment, is thrice armed and armed with a 
weapon that his adversary will fear ” E 


‘¢Our doubts are traitors, and make us lose 
` The good we oft might win ‘by fearing to attempt.” 


“ The great defect with.too many who join the profession is 
that they are indolent and indifferent in their investigation, not 
only as to*the facts, but as tothe law. Many of them like to 

lean on older or more capable lawyers. Many like to succeed 
through the flattery of the Judge or suavity which is better 
expressed by the term blarneying, or by eloquence. But where 
one succeeds through such methods, hundreds fail. For trues 
sticcess at the bar can only be attained by satisfactory knowledge 
of the facts and the law.” 


Let me remind you that success generally depends upon high ' 
character—character both in public and private life. You are- 
apt to imagine that high character may sometimes stand in the 
way of success, but you may be sure that it brings success in 
the long run. The Same eminent lawyer said :—'‘ Reputation is 
important, and it has been well said that a young man who can 
honestly say that he does, not care what people think of him is 
not far from ruin. Still character is better than reputation, 
and character gives reputation as a rule. Character can never 
be attained without self-denial nor without studyof self. A man 
of character always studies to appreciate the relations that exist 
between himself and others, and character to a lawyer gives 
confidence ; it brings clients, it aids in influencing the jury and 
court. In tact it is indispensable to a successful lawyer.” 


As pointed out in the above passage, nothing like character 
secures the confidence. of the client and the court alike. 
I should warn you against being discouraged by the enor- 
mously high qualifications that I have mentioned as being 
required for success as an advocate, There are advantages that 
he possesses. Cicero is reported to have said:—‘ In every case 
which he undertakes, the advocate has at his command the 
services of those who are interested in the result, and who 
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procure for him information from every,available source. ‘Those 
who have devoted years of toil and study to some particular 
department of art or science, exhaust as it were their treasures 
before him; and transfuse into him, for the time, the knowledge 
which they possess. It is his duty to employ skilfully the 
materials which are provided for his use, and weave them 
intoa plain and perspicuous statement, so that they may be 
presented to the minds of the court or jury in a clear and intelli- 
gible form. If the most ingenious mechanician, unaccustomed 
to the art of speaking, were to rise in a court of law to assert or. 
deny the infringement of a patent, the chances are that he would ° 
not succeed in making himself understood. And this 1 is one of the 
many reasons why, independently of legal mysteries, it is necessary. 
that ‘masters of the art of tongue-fence’ should exist in every 
„civilised community.” You will often find that abstruse scientihe 
doctrines are sometimes much better expounded by the eminent 
practising advocate than by doctors of science. There is another 
advantage that an advocate possesses. He has got his reputa- 
tion at stake. He has got every motive to help him in order 
to acquire thoroughly the principles of any particular science 
that may become necessary for the exposition of a case. 
A feeling of duty, the stress of necessity and anxiety for success 
are there to help him. But unflinching determination to get to 
the bottom of every case and to master thoroughly everything 
that may be required—not merely absolutely required, but 
everything that may become necessary in the course of argu- 
ment—that is the desideratum. If an advocate will master every- 
thing that it will be desirable to study for every case that he 
has to argue, then there is,no field of knowledge that an advocate 
who has good practice will not be able to master in the course 
of a long practice. But it is with the professiou of an advocate, 
as with every other profession, that if one isanxious only to be 
done with the work of the day without being exposed, if one is 
content to do it perfunctorily, ifone is satisfied with what he 
considers absolutely necessary for the conduct of his case, then 
the profession will not lead to the acquisition of that culture 
which is sure to come to every advocate who does his duty. 
There aremany questions which would occur in the course 
of the advocate’s practice where a knowledge of English prece- 
dents would be required. Now before you cay cite English 
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precedents make sure that you study the praticular branch of 
English law thoroughly to which the . precedents relate. Only 
then will you be able to cite any precedent with safety. Only 
then will you be safe from inability to answer questions that 
may be put by the court with reference tothe applicability of 
the precedent to this country. It sometimes happens to an 
advocate who has to argue a case which is out of the way that 
he has to study whole volumes for the purpose. Take for in” 
tance a litigation with respect to a zemindari, a question 
whether it-is divisible, or a question relating to tenures within 
‘the zemindari. It might be that the history of a part of the 
country for 200 years or 300 years may have to be studied, and 
that history may have to be gathered from many volumes. The 
advocate should not shrink from the task. © 


It follows from what I have said that it is indispensable that 


‘an advocate should not neglect culture. In no profession indeed . 


is general culture so very necessary as in that of an advocate, 
It may not be possible for au advocate whose own special 
duties are of a very strenuous character to acquire a deep know- 
ledge of many branches of learning. ‘Therefore try to make a 
fairly good study of current periodical literature. The progress 
of knowledge is marked in the periodical literature of the day. 
T'he results of the latest research are summed up in a short compass. 
It is hardly necessary to say that an advocate, in order to be able 
to discharge his duties by being able to study his case within a 
reasonable time, should possess a good library. That is not 
easy. But it would be possible for most to obtain access to good 
libraries. It is also desirable that you should systematicaily 
preserve the knowledge that you have acquired by cultivating 
the habit of making notes not merely, of the principles of law 
and precedents but also of knowledge tuat you acquire in other 
branches of learning. 


While I am making these remarks, probably the question 
has occurred to many of you : How few would require all this? 
How many do achieve success which would require such wide 
knowledge? But success is open to many thoughit may not 
come to all. And a- moderate measure of success will be the part 
of many of you. But, however that may be, it is the duty of an 
advocate to be-prepared to meet good luck, to be ready for the 


j 
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day when good fortune comes to him. If he is not prepared to 
take advantage of it, it may not come again. I must say that 
in this respect junior advocates in this country are not putting 
forth anything like the energy that they ought to or doing any- 
thing like the work that is turned out by briefless men in Eng- 
land. One who determines to succeed in life in England makes 
a thorough and systematic study of law and everything else that 
success as an advocate requires, whether he has any work or 
not. There are numerous instances of persons who have risen to 
the highest position in the bar and in public life who pursued 
their studies with very strenuous industry at a time wagu they had” 
absolutely no briefs, who wrote treatises in law which took their 
places as legal classics before they had a single brief, who pored 
over volumes after volumes to await the day that they would be 
able to argue their first case, It is too often the practice in this 
country to postpone all study until cases come that require 
study, and Iam afraid the result often would be that cases are 
long in coming. 

here is one other question which we may take up before 
we deal with the duties of an advocate to individual clients, a 
question of great difficulty regarding which the greatest advo- 
cates are not agreed in their opinions--Is an advocate bound 
to take up every case that is offered him? Ancther phase of 
the question is—Is he justified in’ taking up every case that may 
come in his way? Opinions on this question have differed in 
England and in America. European countries generally take the 
view that American lawyers do. American lawyers are disposed - 
to treat the profession of law like every other profession, where 
a person may do what business he likes and with whom he likes- 
That is reducing the office ofan advocate pretty much to that of 
a trade. On the other hand you will dnd English lawyers 
stating that an advocate is bound to give his help, to every one 
who goes to him, whatever the natute of the case may be; that 
it is his duty to place at the service of every litigant who is not 
able to conduct his own case the learning and the power of ex- 
position that he lsas acquired. So far ‘as England is concerned 
we may take it that the rule is fairly well settled. The latest pro- 
nouncement of the English Bar Association, I-think, on this matter 
was in 1903-04, in the report of that year. The following question 
was put by a barrister to the Council:—“I shall be glad if you 
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would kindly inform me whether a barrister is bound to accept 
any brief which may be offered to him and, if so, what penalty 
or punishment would he incur in consequence of refusal ?” The 
answer was this:—‘‘ The general rule is that a Barrister is bound 
to accept any brief in the courts in which he professes to prac- 
tise at a proper professional fee. Special circumstances may, 
however, justify his refusal to accept a particular brief. Any 
complaint as to the propriety of such refusal, if brought to the 
notice of the General Council of the Bar and by them considered 
reasonable, woul be transmitted by them tothe Benchers of 


"the Inn of Court of which the Barrister is a member.” A few 


principles, I think, may without much hesitation be laid 
down:—That the office of an advocate should not be treated like 
the profession of a trader or a business man. An advocate is 
an officer of the court. Heis appointed to help people who re- 
quire the aid of a trained man. It will be a degradation of the 
office to treat it as similar to a trade. 

What qualifications the rule requires, we shall consider. 
We may say no client should be shunned because he is opposed 
to'a man of influence, or because he has incurred social op- 
probrium, or is opposed to the officers of Government, or to 
society at large. He may be a noted dacoit ; he may bé one who 
has done disservice to the community in many ways. It may be 
that the client—he or she—may be an undesirable person. I have 
no hesitation in telling vou that that alone should not be a reason 
for refusing your help to a litigant. You may sometimes in- 
cur social opprobrium by doing so, but thatis a misfortune which 
you must be prepared to face. Ata meeting in Carnarvon 
some years ago a resolution was passed calling upon temperance 
men not to support any candidate who acts professionally as coun- 


- sel for the liquor trade at licensing stations. This was con- 


demned by the English Law Times as interfering with the duties 
of an advocate. The public unfortunately do sometimes identify 
an advocate with the client for whom he appears. He is bound 
by the solemn declaration he makes when he undertakes the 
office of an advocate, to serve the client whose, cause he agrees 
to advocate, and every advocate is entitled at the hands of all 
persons that they should not hold him responsible for what in 
the honest discharge of his duty he is bound to put before the 
Courts of Justi¢e. It may happen to any one of you that you 
2 . 
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may lose private friends in the discharge of your duties. It may 
cost you close and intimate friendships. Jn my opinion, that 
would be yo defence to your declining to undertake the task. 
There are circumstances in which you may be entitled to prefer 
one side to another. Friendship may be areason for under- 
taking the advocacy of one side rather than another. But your 
friend may not be either of the litigants; he may desire that 
one party should win rather than another and his desire may be 
that you should not undertake to espouse one cause at all events 
though you may not be engaged on the other side. I believe 
there can be no doubt that it would be wrong to refuse to accept ° 
a brief simply because certain persons in a position of influence 
or attached to you by ties of relationship or friendship should 
desire that you should not lend your services to a particular liti- 
gant. Therule in England, which I have already referred to, is 
subject to some qualifications. If an advocate has previously 
advised the opposite side he is not bound nor would he be ‘justi- 
fied in taking up a brief. If he does not get a proper profes- 
sional fee he would be entitled to decline. In England there 
are very elaborate rulesas to what a proper professional fee is. 
We shall come to the conclusion when we study that subject that 
it is not a proper thing for an advocate to place an exorbitant 
value upon his own services or to rate his services as he likes on 
each occasion simply because he is likely to get a larger fee if he 
presses for it than he would reasonably be entitled to. 

It is proper for an advocate to confine himself to a parti- 
cular kind of business. In England-the rule now is to specialise. 
The field of law has become so wide that it is not easy fora 
person to master all departments of law; many eminent lawyers 
confine themselves to particular branches of law. Of course it 
would certainly be proper to refuse a brief on the ground that 
the advocate does not undertake cases of a particular kind. He 
may also plead, as justifying a refusal to accept a brief, that he 
does not practise in a particular court. In criminal cases in 
England the Crown is entitled to demand the services of any 
advocate. So if.the Crown requires his services that would be 
a reason for not accepting the brief of an acctsed. 

Now there has been a great deal of controversy and differ- 
ence of opinion as to whether an advocate may refuse to under- 
take the defence of an accused in certain circumstances. The 
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result you may take to be this. An advocate has no right to 
require that he should be satisfied of the innocence of a client 
before he undertakes his defence. It is not his busines to judge 
but the business of the court. But amore difficult question 
is—suppose he is convinced that the accused is guilty. Is 
he then justified or bound to agree to defend him if called 
upon to doso. The trend of English opinion seems to be that 
he is, because it is a principle well acknowledged that no man 
shall be convicted’ unless he is proved to be so; and if a 
person is entitled to demand anda Judge is bound to hold 


. that whatever moral certainty there ‘may be about his guilt he 


shali not be condemued unless the case-is ‚proved against 
him according to the forms of law, is there anything wrong 
in the advocate undertaking the defence of that client to see 
that the evidence adduced is legally admissible, that the ac- 
cused is not prejudiced by anything contrary to the procedure 
that’ has been laid down aud that the Jury pronounces its 
verdict upon proper legal materials. If there is nothing wrong 
in his doing so, then the further question is,—Is it also his 
duty to do so? If it is not the duty of one advocate, it is 
the duty of none. The result, of course, of laying it down ‘that 
if an individual advocate is convinced that an accused person is 
guilty,—-not by personal knowledge, mind you, but upon mate- 
rials placed before him,—he is not bound to defend, is that the 
best advocates probably would refuse their services toa criminal 
whose guilt they believe in. Is this right? Ifa Judge is bound 
to acquit—not withstanding that he feels quite convinced morally 
that the man has committed the offence—is not the duty ofa 
person who follows the profession of advocacy to place his 
services at the disposal of an accused person so as to see that the | 
legal requisites of condemnation are fulfilled. Of one thing 
I believe there ought to be no doubt, that if an advocate has 
personal knowledge, knowledge which would enable him to bea 


witness, though he may not be cited as one, the advocate should 


not accept such a case. We have to convass this matter at some 
length because | am sure, to the end of your lives as advocates, 
this question would be vexing you. 


paranne fet 
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NOTES OF INDIAN CASES. 


Thiyagaraja Pillai v. Ratnasabapathy Pillai—I. 
L. R. 34 Me 284.—We have some doubts as to the correctness of 
the decision in this cases There were two points decided in 
the case, one of which related to a question of the construction 
ofa compromise and the other to a question of limitation. Even 
ou.the question of construction we have doubts as to the correct- 
ness of the decision. The learned judges hold that it is a joint 
trusteeship, overruling the contention that aright in severalty 
is created. We do not think it creates a joint trusteeship in the 
Hindu Law sense of the term. The document in question de- 
clares that the trusteeship is to vest in two branches, vzz., the 
plaintiff's and the first defendant’s. The document then pro- 
vides that the plaintiff’s right shall, after his death, be exercised 
by his heirs, and the first defendant’s shall be exercised by him 
and by the second defendant, and after the death of both of them 
by their heirs. | 


When the trusteeship,is to descend-to the heirs, it cannot go 
by survivorship. A joint trusteeship under the Hindu Law will 
go by survivorship to the surviving male members of the family 
and will not descend according to the laws of inheritance. We do 
not find any provision about enjoyment by turns. We suppose 
that.what the learned judges meant was that the persons were 
co-trustees and in that sense there was a joint trusteeship. 


The learned judges hold that when one of two joint trustees 
is barred, the other joint trustee is also barred. We do not think 
this can be held to be a universal principle of law. In the case 
of joint trustees, ifthe right of one joint trustee is barred the right 
of the other is not necessarily barred. Only when possession is 
adverse to both, limitation will run against both. In such a case 
the question might arise whether, if limitation had fully run 
out against one but had not run out against the other on the 
ground that the latter was under disability, such latter would 
also be barred. In the case of mere co-trustees the office is a 
joint office so that their duties must be executed jointly. We 
- think it is only in this sense we can understand the expression 
‘joint trustees’; at any rate it is only in this senséit is understood 
in the English Law. A receipt by trustees according to English 
Law must be the receipt of all— Encyclopædia of the Laws of 
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England by Woop RENTON, Vol. XIV,‘ Tit,’ Trustsand Trustees, 
p. 307. However numerous the trustees in the case of a private 
trust, the act of a majority will not be effectual. In the case of a 
public trust, however, the act of the majority is held to be the 
act of all, and even in that case a majority cannot, in the ab- 
sence of express statutory authority, pass the legal estate which 
is vested in all—see Jn ve Ebsworth and Tidy’s Contract*. An 
acknowledgment by one trustee is not an acknowledgment by all 
so as to prevent the operation of the Statute of Limitation— 
Richardson v. Young? ; Astbury v. Astbury?. Ina case reported 
in the Bombay Law Reporter, however, it has been held that in 
the case of religious or charitable endowments, it is permissible 
for one trustee to pass receipts for rents or dividends. Apparent- 
ly this is put upon the ground of authorization as in the same 
case it is said that if the other trustees withdraw the power of 
one of their numbers and inform the person who has to make 
the payment of such withdrawal of power, the receipt signed by 
that one may not be binding on the others—Aambabu v. Com- 
mittee of Rameshwar*. Even ifthis decision were right it is no 
authority for the view that one trustee can give a discharge for 
the others. Similar principles must hold good in the case of 
joint trustees under the Hindu Law sense of the term. We, 
therefore, think that the decision in the case under notice 
requires reconsideration. 


Kandukuri Mahalakshmamma Garu v. The Secre- 
tary of State for India in Council—lI. L. R. 34 M. 
295.—The decision in this case, known more familiarly as the 


. Urlam Case, is of far-reaching importance. The right of the 


Government cannot, we conceive, be put higher than by the 
High Court in this case. There can be no meaning in a per- 
manent settlement if the Government can indirectly claim to 
tax azemindari in other ways. If it is intended by the settle. 
ment that the zemindar should take the benefit of the increase 
in revenue consequent upon fresh land being taken up for culti- 
vation or becoming fit for improved cultivation by the zemindar 
making improvements as regards his irrigatiop sources, it is not 
giving effect to. any such intention if the Government can 
increase the peishcush by claiming to charge for the increased 





_ I. (1889) 42 Ch. D. 23. 2 (1871) L.R. 6 Ch. 478. 
3. (1895) 2 Ch rit. 4. (1898) 1 Bom, IR. 667. 
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cultivation. The learned judges, therefore, apparently suggest 
that the settlement of the peishcush was with reference to the 
area then cultivated and not with reference to future contingen- 
cies, and that, apparently, the onus lies on the zemindar to shew 
that the fixing of the settiement was with reference to future 
contingencies. This is apparently what they mean when they 
say :—“ We do not think we can, from the non-1eservation of the 
beds, presume anything more than that the Government fixed the 
revenue with reference to the extent of land under irrigation at 
the time. We have none of the permanent settlement accounts 
before us and no evidence that the peishcush of the zemindari 
was fixed with a view to any possible extension of irrigation.” 
This is contrary to what has been hitherto regarded as a feature 
of the permanent settlement, and we should think, if the Govern- 
ment had the right, the onus should be placed upon them to shew 
that they had the right to raise the revenue upon any particular 
ground relied upon by them. We think it is a familiar principle 
that a grant of land conveys with it the right to the water in it 
and if there is a flowing stream or other water-course it must be 
taken to be the right of a zemindar to use the water in the stream 
flowing in his land. He must be held to have aright to use the 
water for lands other than those watered at the time of the settle- 
ment subject only to the riparian rights of others. If the 
Government had the right of distribution as claimed when it 
grants certain lands it must be taken to have parted with such 
tight of distribution also to the grantee so far as the land, the 
subject of the grant, is concerned. This view of the matter,has 
not been noticed in the cases which have cropped up of late on. 
the subject. 


Some reference is made to Madras Act III of 1905. The 
declaration in S. 2 that subject to easement and natural rights of 
other Jandholders all standing and flowing waters which are not 
the property of any one else are the property of the Government 
cannot be taken to mean that the presumption is that any parti- 
cular “standing and flowing water,” is, in the absence of evidence 
to the contrary, the property of the Government. We do not 
propose to discuss the matter further as we understand the 
decision has been appealed against to the Privy Council. 


ae ae 
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SUMMARY OF ENGLISH CASES. 


PART III 





Central London Railway Company v. City of 
London Land -Tax Commissioners, 
| [rgrr] 2 Ch. 467 (C. A.) 
Presumption of ownership of road ‘ad medium filum’—Applt- 
cation to cases of redemption of land-tax—Origin of the presumption, 


There is no reason why the presumption that a messuage 

adjoining a highway extends ad medium filum, should not apply 

* so as to make the redemption of land-tax over a holding include 

that portion of the road also. The result is that even when 

tunnels or tubes are run under the road, fresh tax cannot be 

laid thereon when once‘there has been a redemption of land- 
tax. 


Farwell Li. J. per contra held that the presumption applies 
only to grants and cannot be extended to statutory acts unless 
they amount to grants. 


Per Cozens-Hardy M. R.—As to the origin of the presump- 
tion various theories have been stated. In Doe v. Pearsey}, 
Batley J. said: “ The rule is founded on a supposition that the 
proprietor of the adjoining land at some former period gave up 
to the public for passage all the land between his inclosure and 
the middle of the road.” But this does not appear to me to be 
satisfactory, for the presumption extends equally to a stream 
which divides two properties—a case to which Barley J's. expla- 
nation would not apply. Moreover, it extends also toa road or 
stream which divides two parishes. In Doe v, Pearsey? a different 
and more satisfactory explanation was suggested by Lettledale J. 
who said: ‘We do not know the origin of these rights. In all 
probability the rule that the presumption is to bein favour of the 
owner of the adjoining land has arisen from its beinga matter 
of convenience to the owners of adjoining land, and to prevent 
disputes as to.the precise boundaries ef property.” * * What- 
ever be the origin of the. presumption, its existence cannot be 
disputed.. * * It is nota mere conveyancing presumption 
* * This applies to a contract to sell the house, toa 
grant of the house and to a lease of the house. * * It applies 





1. (1827) 7 B. & C. 306, 
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also to a devise of the house. I cannot suggest any legal in- 
strument to which the presumption would not apply. * * In my 
opinion the* presumptior would equally apply in favour ofa 
person who acquires ʻa title to the house under the Statute of 
Limitations. 


Per Farwell L.J.—The rule is a corollary ofthe rule for avoid- 
ing disputes between neighbours which assumes that the owners 
of land adjoining an ancient highway originally gave each a 
moiety of the land necessary to make the road which enured for 
their common benefit. * * But tĦherule isa mere rule of con- 
struction. * * In my opinion * * a trespasser whg acquires’ 
a possessory title to land or house abutting on a highway acquires 
no title to the soil of sach highway; the commencement of his 
possession since the highway was made rebuts the presumption 
that he was the original maker and he has nothing in the nature 
of a grant from which any presumption of title iu him can be 


inferred. 


Cope v. Burnett. [1911] 2 Ch. 488. 


Assignee of administration bond—Suing in representative 
capacity not essential—Assets recovered to be assets in administra- 


tion. 

The assignees of an administration bond may sue in their 
own names provided they sue for the benefit of the estate and 
need not describe themselves as suing on behalf of the estate. 
The moneys that they recover will be assets to be dealt with in 


due course of administration. 





In ve Lord Nunbernholme: Wilson v. Nunbernhol me. 
{roir] 2 Ch. Sro. | 
Witl—Legacy—Vested or cortingent—Devtise of property at 
age of 26 with accumulations and gift of part of income tn the 
interval— Vested regaty. 
A testator bequeathed certain shares in a company 
upon trust to pay a portion of the income to his son annu- 


ally until be attained the age of 26,andonthe happening of 
that event to hold the sharesand the accumulatidins absolutely 
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for him. There was no gift over, Under the circumstances 
Neville J. held that the son took an absolute vested interest in the 
shares and not merely a contingent interest. In arriving at this 
conclusion his Lordship applied the reason of the rule by which 
gift of a legacy to a legatee on attaining a certain age accom- 
panied by a gift of the whole of the income in the meantime 
vests the legacy absolutely in the legatee notwithstanding the 
contingency imported by the terms of the gift. The rule is 
founded on this : that there has been an indication on the part of 
the testator to give the whole benefit of the legacy to the legatee 
hotwithstanding the provision that prima facie indicates that 
the capital is only to be vested at a particular age. Although in 
this case only a portion of the income was given to the son for- 
his use, as the accumulations also were finally to go to him he 
had the absolute benefit of the shares, and it was proper under 
the circumstances to hold that the legacy vested in him at the 
date-of the testator’s death. 


PIE AAA 


Hall v. Burnell. 
[rgrr] 2 Ch, 551. 


Vendor and purchaser—Depostt—Rescisston of contract for ven- 
dor's default—Destination of. 


The vendor is entitled to the depositamount when a contract 
of sale is rescinded for the default of the purchaser. The judgment 
of Farwell J. in Fackson v. Dekadich' is based on a misapprehen- 
sion of Howe v. Smith? where the learned judge thought there 
had been no rescission whereas, as a matter of fact, there had 
been. A deposit isin the nature of a guarantee for the due 
performance of the coutract. The implication is the same, 
whether it is paid to the vendor direct or to a third party asa 
stakeholder. 


Ea aa 


In re Meter Cabs, Limited. [r9tr1] 2 Ch. 557. 


Solicitor's lien — Company—Costs of establishing right of 
telainer— Winding up. 


A solicitor was employed to establish the claim of a limited 
company in an arbitration., Pending the arbitration, the company 





“I. (t904) W. N. 168. 2, (1884) 27 Ch. D. 89, 
3 ° 


! 
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went into liquidation. With the sanction of the liquidators the 
solicitor compromised the claim. 


Feld; *that the solicitor had a lien on the amount recovered 
for all his costs including the costs of establishing his right of 
retainer against one of the liquidators who disputed it. The 
solicitor’s lien prevails notwithstanding the bankruptcy of the 
client. 


“ Carvino” Trade Mark, Jn ve: [1911] 2 Ch. 572. 


Passing off actton—Evtdence—Trade-mark used as a part of a ° 
deceptive get-up—Aphlication for cancellation of registry—Not 
granted when itself not calculated to deceive. 


In a passing off action where it was alleged that the defen- 
dants, by the deceptive get-up of their goods passed off their goods 
as those of the plaintiffs, the Court of Appeal held that there was , 
an entire absence ou the part of the defendants of any intention 
to deceive, and inthe absence of any evidence of actual deception 
it was impossible for the court to draw the judicial inference that 
the two get-ups were so alike as to be calculated to deceive. 


Per Swinfen-Eady J] —When a trade-mark by itself is not 
one calculated to deceive, that it has been used asa part ofa 
deceptive get-up, the use of which has been restrained in a pass- 
ing off action,i: ota ground for cancelling the registry of the 
trade-mark, 


In ve Willis: Speucer v. Willis. [1911] 2 Ch. 653. 


Will—Devise of landed property—Acqutstiton of adjoining 
land between date of will and death of testator—Extent of devise. 

A testator devised to his wife ‘all that my freehold house 
and premises situate at Oakleigh Park * * and known as 
Ankerwyke and in which I now reside.” In the interval bet ween 
the making of his will and his death he added tothe property by 
purchasing two plots of adjoining land. One of the plots was conti- 
guousto the plot on which the house was built; the other was 
on the opposite side of the road. Two questions arose: First, one 
of construction: Was the gift of the house and premises limited 
to that part of the property which constituted the house and 
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premises in the occupation of the testator at the date of the will, 
or did it extend to include all that constituted the house and 
permises at the date of the testator’s death ? Second, a quest:on 
of fact: What was the subject-matter of that gift ? 


On the first question, following the judgment of North J. in 
. In re Champion?, Eve §..held that the words ‘ in which I now 
reside” were a mere additional description of the property and 
were not a vital or essential part of the description having the 
effect of cutting down the generality of the earlier words, and 
that the devise extended to the entire house and premises known 
as Ankerwyke at the date of the testator’s death. 


On the second question: the plot across the road he had 
purchased in order to prevent an erection of a house there, and 
had subsequently converted into an ornamental garden with a 
tennis lawn and of the other plots also he was in occupa- 
tion as a portion of his premises. Even if the devise was only of 
“the house,” that description would have passed all that was 
necessary. for the convenient use and occupation of the house. 
In this case, the devise being of the premises as well, it was held 
that all the plots in question passed under the devise. 





In re Tewkesbury Gas Coy: Tysoc v. The Company. 
(C..A.) [1912] r Ch. r 


This was an appeal from the Judgment of Parker J. in 
(1911) 2 Ch. 279 which is affirmed by the Court of Appeal. For 
the points involved see 21 M. L. J. 442. 





In ve Atkinson and Horsell’s Contract: 
[x912] 1 Ch. 2. 


Title by adverse possesston—Purchaser bound to accept. 
Title by adverse possession is a good title and can be forced 
on an unwilling purchaser in a suit for specific performance of a 


contract for sale. 








I. (t893)r Ch. rox, 107. 
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Royal Warrant Holders’ Association v. Edward 
Deane & Beale, Limited. [1912] 1 Ch. rr. 


Use of “Royal Coat of Arms—“ User,” meaning of—Quesiton ` 


as to beltef—Admissibilrty of — Calculated to lead to the belzef.” 


By S. 68 of the Trade Marks Act, 1905, if any person, without 
the authority of His Majesty, uses in connection with any trade, 
business, * * * in sucha manner as to be calculated to lead to 
the belief that he is duly authorised to use the Royal Arms * ** 
he may be restrained by injunction * * from continuing so to use 
the same.” The defendants were a firm of Engineers. A cast 


iron representation of the Royal Coat of Arms was fixed on the. 


front of the premises. The defendants had not themselves fixed it 
there. It was there long before they took over the premises, in all 
for over 30 years. The defendants were acting in good faith on 
the belief that they could lawfully use it In an action under the 
Act to restrain the further user of the Coat of Arms: Meld (i) that 
the defendants were using the Coat of Arms within the meaning 
of the Act althcugh they did not introduce it, (ii) in a manner 
calculated to lead to the belief that they were authorised to use 
them. In the course of the trial, a question was put to a witness 
in examination: “What was the conclusion in your mind arising 
from the fact that defendants exhibited the Royal Arms on their 
business premises?” Warrington J. held that it was admissible 
on the analogy of questions permitted in passing off cases, ¢.g,, 
“Did you believe that the defendant's goods were the plaintiff's ?” 


RARER RRM RDA i 


Inve Vander Leew’s Trade Mark. [1912] 1 Ch. 40. 


Trademark— Use of Spanish brand—TIf calculated to decetve by — 


suggesting false origin—Question of fact. 


It would be going too far to hold that every Spanish brand 
name for cigars made in a country where Spanish is not spoken 
must contain a false suggestion and is calculated to deceive. 
It is a question of fact in each case whether it does or does not 
raise such a suggestion, and only if it does, should registration 
of the trade mark be refused. 


Ce aaehniaiindaonmieminditien a 
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In re Richards. [1912] 1 Ch. 49. 
Solicitor —Costs— Mistake— Costs of taxation. 


When the bill of costs furnished by a solicitor éontains an 
error due to a dona fide mistake on the part of the solicitor or 
has clerk, and the client, instead: of asking the solicitor to correct 
the mistake, goes to the master to have the costs taxed the court 
has discretion to direct ‘the client under the circumstances, to 
bear the costs of the reference though the, solicitor should pay 
whatever extra costs were occasioned by his blunder. 





In re Clifford : Mallam v. Mefie. [1912] 1 Ch. 29. 


Wll-—Constructien—Speaking from the date of bequest— 
Ademption. 


A testator bequeathed to his trustees “23 of the shares 
belonging to him in the London and County Banking Company 
Limited, upon trust for the benefit of certain legatees at the date 
of his will.” He posséssed 1c4 old 80 £ shares with 20 £ paid in 
the London and County Banking Company. Between his will and . 
his death the Company changed its. name. The capital was 
increased and new capital was issued. The old capital was sub- 
divided by changing each old 80 £ share with .4 20 paid into 4 
new 20 £ shares with 5 £ paid. The testator’s shares were sub- 
divided accordingly. On these facts the residuary legatees con- 
~ tended that the bequest spoke from death and only passed 23 
new £ 20'shares; in the alteinative they contended that if the be- 
quest spoke from the date of the willaad referred to the old £ 80 
shares then existing, it was adeemed as those shares had dis- 
appeared before the testator’s death. Meld: the circumstance 
that it was a specific bequest required that the will should speak 
from the date of the execution and not from the date of the will, 
and as the 23 shares bequeathed changed in name and form only, 
but substantially existed in their sub-divided form, there was no 
ademption and the legatee was entitled to 92 shares of £ 20. 





Societe Coloniale Anversoire v. London and 
Brazilian Bank. [1911]2 K. B. K. O. 24. 
_Principal—Banker— Account opened in bank in name of agent 


—Revocation of agent’s authority— Liability of banker to. pay. 
balance to prinotpal. 


$ 
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A principal who places money in the bank on the terms 
that a known agent shall draw on it retains the power, if he 
‘rightly determines the agency, to require the bank to return the 
undrawn balance to him. | 





In ve Oshea: Ex parte Lancaster. 
[r911] 2 K. B. (C. A.) 98;. 

Bankrupicy—FProof—Guarantee to bank to enable debtor to je 
bets lost—Gaming debi—AIllegal consideration. 

A debt arising out of a loan for enabling the debtor to pay. 
a bet which he had made and lost not being for an illegal 
consideration could be proved in bankruptcy. 

A lent B certain sums in 1903 to enable him to make bets 
on horse races upon terms that A should have half the profits 
which might be made by betting. A gave a guarantee to a bank 
to secure some overdraft which also was for the same purpose, 
But B owed a sum of soo £ toanother. A guaranteed a further 
overdraft for the amount to enable Ato pay the debt. In 1906 
A paid the bank the amount due uader his guarantee, brought 
a suit against the debtor B and recovered judgment. A presented 
a bankruptcy petition against 8. The petition was dismissed 
by the Registrar on the ground that there was no valid debt. 
Held that the transaction was not invalid as regards the 
guarantee debt of 500 £. 


McCarthy v. Capital and Counties Bank. 
[r911] 2 K. B. (C. A.) 1080. 

Practice—Costs— Bankruptcy of creditor—Notice to debtor— 
Refusal to pay debt—Action by credttor—Payment into court—. 
Debtor's right to costs of actzon. 

Plaintiff committed. an available act of bankruptcy of 
which the defendant, a debtor, had notice. Nevertheless plaintiff 
sued the defendant for an undisputed debt and the defendants at 
once paid the money into court under an order made upon their 
application. Æeld that the defendants were entitled to the costs 
of the action including the costs of the application to pay 


into court. 


o 
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Rex v. Banks. [ror i] 2 K. B. 1095. 


Criminal law—Pleading—Right to plead none Oe acquit 
after plea of not guilty— Double plea. 


Two persons (the applicant and another) were charged 
upon a Coroner’s inquisition with the murder of a child and they 
pleaded not guilty, and the appeliant also pleaded not guilty to a 
charge of manslaughter. Counsel for the prosecution did not offer 
any evidence upou the Coroner’s inquisition for murder stating that 
there was an indictment for manslaughter. The jury returned 
e verdict of not guilty of murder on the inquisition. Before the 
jury were sworn to try the indictment for manslaughter the 
appellant handed in an additional plea of autrefors acguit. ‘The 
appellant was tried first upon that plea and the jury found 
against the appellant on that plea. He was then tried and con- 
victed. On appeal against conviction on the ground that the 
plea of autrefois acquit was good: Held that the defendant 
having pleaded not guilty to an indictment was not entitled to 
plead autrefors acquit so long as the plea of not guilty was on 
the record. 


ONE ee 


Cooke v. Rickman. [1911] 2K, B. xr125. 


Estoppel—Res gudicata—Action for rent-under agreement— 
Fudgment for sum due—Second attion—Plea— No consideration Jor 
agreement. 

When in a suit for rent under an agreement plaintiff 
obtained judgment for the sum actually found to be due, a second 
action before an inferior court having jurisdiction for further 
rent under the same agreement would not lie and the defendant 
could not raise the defence that there was no consideration for 
the agreement, 


JOTTINGS AND CUTTINGS. 
The Late Mr. V. Krishnaswami Iyer. 
REFERENCES IN THE MADRAS Hren Court’. 
Toe ADVOCATE GENERAL (Mr. P. S. Sivaswamy Iyer) :— 
My Lords,—It is with feelings of profound sorrow that I have to 


announce to your Lordships the sad news of the untimely death of 
the Hon. Mr. Krishnaswami Iyer, He was connected with this 


Gi fe A 
24 THE MADRAS LAW JOURNAL, [ VOL. XXII. 


court as a member of the profession for. well-nigh a quarter of a 
century, and as a Judge he was connected with it for a little over a 
year. There is probably no one in this ‘court Who can claim to have 
known him for a longer period than myself. Our friendship com- 
menced so far back as 1877, when we were class-mates in the High 
School at Tanjore. From his boyhood he was marked out for success 
in life. He had a distinguished career in the school, and. at College 
and in the University. He was enrolled in the year 1885, and, like 
the vast majority of those who entered the legal profession, he bad 
also to undergo his struggles. But opportunities soon presented 
themselves and with his talents he had no difficulty in pushing his. 
way ahead. Au extraordinary vigour and quickness of intellect, a 
sound knowledge of legal principles, a keen insight into human 
nature, and a never-failing resotircefulness, a pluck that recognised 
no difficulties except to overcome them, an exuberant energy anda 
robust constitution, gifts of speech of a very remarkable order, and 
last but not least, a high character—these were the qualifications 
which he brought to bear ju the exercise of his profession, He had 
all the qualifications necessary to achieve eminence at the Bar, As 
a good all-round Advocate, I know of none superior to him here and 
he soon won the foremost position in the Bar. It was with feelings 
of great gratification to the profession that we received the news of 
his elevation to the Bench. His career as a Judge was rather 
short but the quickness with which he grasped the points of a case, 
the quickness with which he disposed of cases, were remarkable, 
and I am sure that if he had-been spared longer on tke Bench he 
would have left permanent marks in the pages of the Law Reports 
and in ‘the annals of the administration of justice. If some of my 
young friends here think that he carried to the Bench some of the 
traits of a masterful temperament, they also know that no new point 
ever failed to obtain a hearing and any sound contentions put for- 


ward always had a ready hearing. 

My Lords,as a Member of the Legislative Council his work was 
highly appreciated by the Government, his abilities were recognised . 
by the Government and his appointment as a Judge of this Court - 
was the immediate result of that recognition and that led the way 
to further preferment. His elevation to the Executive Council was 
the highest prefefment that could ever be gained by an Indian in 
this country and we all hoped that though his services were lost to 
the court, he would continue to serve the Government for the 
full term of his office of Councillor with great benefit to the Adminis- 
tration and benefit to his own reputation and fame. These hopes, 
however, have been cruelly frustrated. . 
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My Lords, his activities were of a varied character, They were 
not confined to the legal profession. In the University his advice 
and help were of the most valuable character and as one who has 
seen his work in the Syndicate of the University, I venture to say 
that the services of no one have been more valuable or more helpful 
to the University. His advice and guidance to the younger genera- 
tion were most valuable. His judgment of men and affairs was gene- 
rally sound. He took an active part in the public life of this country- 
and did his best to direct public opinion into right channels. What- 
ever movement there was in this country that hada chance of con- 
tributing to the welfare of the people enlisted his sympathy. Whether 
it was the cause of Sanskrit learning or whether it was the cause of 
Oriental Medicine, or whether it was the cause of the Hindu Uni- 
versity, or whether it was an economic movement, every movement 
that had any likelihood or bore any promise of contributing to the 
prosperity of the people found in him a generous supporter. In pri- 
vate life he was a warm-hearted friend and exceedingly generous 
Of his generosity there are ample proofs and those institutions which 
owe their existence to him will continue to be enduring monuments 
of his philanthropy, generosity and sound judgment. 


My Lords, by his death the country has lost a patriotic and 
public-spirited citizen of high aims and earnest endeavour, the 
Government have lost one of -their most valuable Councillors, the 
cause of learning has lost a munificent patron, and to his innumera- 
ble friends all over the Presidency his death will be a cause of deep 
sorrow and it will be dificult to fill his place again. My Lords, we 
wish to convey to the members of his family, through your Lordships, 
our humble sympathy with them in their bereavement. 


C. F. Napier, Public (Prosecutor).-My Lords,— On behalf of the 
Barristers, Advocates and Solicitors of this court, I would like to be 
allowed to add a few words to what my learned friend the Advocate- 
General has said. My Lords, it seems to me that weiare, as it were, in 
the face of a sudden calamity, because, although we knew that the 
late Mr. Krishnaswami Iyer was not of so robust a strength in health 
as his intellect was robust and vivid, yet it seemed almostdampossible 
that that intense and eager personality which we all knew so well: 
should now be stilled in death. My Lords, the late,Mr. Krishnaswami 
Iyer was known to us all here in three capacities—as Advocate, as 
Judge and as Member of Council. I will not speak of his wonderful 
gifts as an Advocate, because they were indeed but the stepping 
stones from which-he rose to higher things. Your Lordships cannot 
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fail to remember the effect when he rose to the Bench. His vivid 
personality was there on the Bench, just as it had been at the Bar. 
His eager intellect ever sought and probed and tested all proposi- 
tions laid Before him, and I would join with my learned friend, the 
Advocate-General, in saying this, that although sometimes his 
methods gave the impression that he was ina hurry, it really was not 
that, but it was that his quick intellect and his intense legal acumen 
were capable of throwing aside all false reasonings and arriving at a 
true perception of the merits of a case far quicker than most of us 
who appeared before him. 

We here, at the Bar, shall never forget the occasions when we 


have appeared before him and argued points on which he had his’ 


doubts. The lightning of his reasoning has flashed round us and 
none of us can forget it, but this I do say, never was a point put 
before him which was worthy of consideration that he did not test it 
and weigh it and consider it fully and deeply. We all hoped that his 
time on the Bench would be longer and we looked forward to his 
gaining a reputation as high as his great fellow-countryman who 
has left the Bench but is with us here—Sir S. Subrahmanya Aiyar. 
But his activities were transferred to another sphere. The work of 
Government is, of course, shrouded in mystery in that the personali- 
ty that affects the various questions does not come before the public ‘ 
eye. But-this we do know from thosewho came into contact with him 
officially, that he brought to bear on his work a patience and care 
and consideration and a detail of examination which showed how 
anxious he was to master the various administrative problems that 
came before him. That we do know from those who were with him, 
If your Lordships will allow me a personal reminiscence, I would 
like to tell your Lordships the words he used to me the first time I 
saw him after his appointment to the Executive Council,and they 
were these :— I am determined to justify my appointment. My 
Lords, that sentiment was, I think, one that was worthy of him—to 
justify, to make just, to show that by care and zeal and diligence he 
was worthy of the great honour that had been granted to him, and is 
there one of us here from your Lordships down to the youngest of us, 
who has any doubt that if he had lived he would have fulfilled that 
hope and that desire on his part, fully absolutely and completely ? 
His death, my Lords, is: a great loss to this country, and a great 
- sorrow to all, not éniv to those of his own race, but those like our- 
selves, for whom I must-speak—Europeans who have worked and 
pleaded before him. In thisloss we can only feel that we, who 
knew him well, have lost an open-hearted friend, one who was 
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ever ready to join hands with us and to meet us and to be glad to see 
us, and the country has lost a great benefactor, and the Crown has 
lost a faithful and brilliant servant. . 


The Chief Justice :—Mr. Advocate-General.—On behalf of 
my colleagues, I desire to associate myself with what you have 
said and with what Mr.Napier has said with reference to the sad 
_ and untimely death of Mr. Krishnaswami Iyer. The news of his 
death came to us early this morning as a great shock, though most 
of us were then not unprepared to hearthe worst. I last saw him 
alive on the occasion of the State Entry of the King-Emperor into 
‘Delhi. He then appeared to be in good health. He seemed to be 
full of energy and vitality. As I talked to him that morning it 
certainly appeared that he had many years of usefulness before him. ° 
Providence, however, has ruled otherwise. 


As you have reminded us, Mr. Advocate General, he has served 
the State in two very different capacities. He enjoyed the rare 
distinction—a distinction certainly without precedent, so far as an 
Indian is concerned—of having been a Judge of the Supreme Court 
of Judicature in Madras anda Member of the Council of the Governor 
of Madras. We are all thinking of him this morning, though 
mainly at any rate asa Judge of this court. His vigorous intellect, 
his wide and deep knowledge of the Law and his great capacity for 
work rendered him a tower of strength in this court. “We could 
well have wished that we had not lost his services as a Judge after 
so short a term of office. 


It would scarcely be fitting for me, sitting here, to attempt to 
express an opinion with reference to his work as a Member of the 
Councilofthe Governer of Madras. But I have very little doubt 
that his vigorous personality and his marvellous intellectual gifts 
and what the Advocate-General has described as his pluck and his 
exuberant energy enabled him to render services of the very highest 
value to his colleagues in the Council of the Governor. It has been 
suggested both by the Advocate-General and by Mr. Napier that, 
possibly, his manner was occasionally a little masterful. Sometimes, 
perhaps, he was in manner rather peremptory, but we all know that 
beneath an occasional hastiness and peremptorinegs of manner there 
lay a very warm and kindly heart. I do not exptess any opinion 
with reference to the suggestion that he was sometimes, possibly; 
inclined to be a little masterful. He certainly did not belong to 
the type of men Who suffered fools gladly, and it is possible he had 
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the defects of his qualities. I say nothing about them. I do not feel 
I am competent to express an opinion. I would rather speak of kim 
as I kuew him personally. When we were both Advocates together 
in this court, when he was an Advocate andI wasa Judge, and 


when we were both Judges of the court together, our relations were 
always of the most cordial, and I may say affectionate, character. 


The Advocate-General has referred to the many spheres of intel- 
lectual activity in which Mr. Krishnaswamy Iyer worked. He has re- 
ferred to his work in coanection with the University, he has referred 
to his work asa philanthropist, he has referred to his many and 
striking private virtues. Į can add nothing to what the Advocate- 
General and to what Mr. Napier have said with so much eloquence 
and with so much feeling. I desire, on behalf of the Judges, to joiu 
the Advocate-General in tendering to the family of Mr. Krishna- 
swami Iyer an expression of our deep sympathy with tnem in their 
sad bereavement. We have all lost a great friend, we have lost a man 
of very unusual intellectual powers and of great gifts and a man 
who devoted all his strength aud all his energy to the service of the 
profession of which he was so long an ornament, aud arter he 


ceased to be a member of that profession, to the Service of the State. 


We all deeply deplore his loss. 


CONTEMPORARY LEGAL LITERATURE. 


In the November-December part of the American Law 
Review there appears a very learned article on ‘The Value 
-of the Precedent ” in which the writer states as follows :— 


A precedent in law, in its fullest and best sense, is a decision, 
be. a contested casearrived at after patient inquiry into all points 
bearing upon the doubtful question by an impartial Judge 
who stands between or above the contending parties. Any other 
kind of decision may be a precedent, but it would not be entitled 
to that high respect that is due to a decision of the character 
above described. The extrinsic elements that go to make a 
decision valuableas a precedent are these :—(1) Decisions upon 
actual cases and not upon abstract propositions have a value, 
being delivered with seriousness and honesty of purpose anda 
responsibility of ceciding of property rights of two or more 
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persons. (2) A decision arrived at as the result of a contest and 
strong argument is sure to be free from mistakes, errors, fallacies 
and flaws. (3).Next in importance is the force and character 
of the Court or Judge that decides the case. This value is very 
mtich enhanced by the standing of the Judges who deliver the 
Opinion. (4) We sometimes have the right to look to particular 
courts for excellence in particular branches of the law. This 
may arise fromthe history of the Court or of the times, the 
character of the community, or other reasons. The intrinsic 
elements which make a decision a valuable precedent or 
otherwise are these :- The force of precedent is reserved for the 
proposition or rule of law necessarily involved in the decision of | 
the case, whether that proposition be stated by the court broadly, 
narrowly, wrongly, or not atall. A case is to be regarded as 
a precedent when it furnishes rules that may be applied in set- 
tling the rights of parties. These rules are to be discoveredin the 
opinions of the Judges and constitute the reasons for the deci- 
sions. The reason and spirit of cases make the law not the 
letter of the particular precedent. The generality of language 
used in opinion is always to b- restricted to the case before the 
Court and it is only authority to that extent. The reason, 
illustrations or references contained in the opinion of 2z .court are 
not authority, not precedent, but only the points in judgment 
arising in the particular case beforea Court. The reason of this 
is. manifest, If the members of a Court agree only as to con- 
clusion but differ widely as to the process in arriving at the 
conclusion, it is then the conclusion only and not the process 
which is the opinion of the Court aud authority in other cases, 


Speaking in general terms, therefore, it may be said that 
the doctrine of a case is to be arrived at by determining th- ratio 
decidend: of the decision through a strict exclusion of all 
surplusage of language and illustration, and the value of the 
case as a precedent is restricted to the pints necessarily em- 
braced inthe judgment. Equally divided opinion in a case 
weakens it as a precedent, except in cases of necessity as in 
the highest court of appeal (House of Lords? where an affir- 
mance from necessity makes a precedent of full force. A 
decision which relies upon misunderstood and overruled cases 
or upon the authority of a text book which is not sustained by 
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the cases cited to sustain the“text; a case of first impression 
and of course not supported by subsequent decisions and the ex- 
perience of.other courts; an ex parte case—all these are of 
more or less imparied value as precedents. 


The existence of a dissenting opinion does not destroy the 
value cf the majority’s decision as a precedent. 





BOOK REVIEWS. 


The Indian Decisions of Old Sertes. Vols. I and II. Printed by 
the Law Printing House, Mount Road, Madras:—This is really 
a gigantic undertaking. The legal profession in India has 
= been at a great disadvantage till now in not having had 
- easy access to the very interesting and luminous reports con- 
sisting of the decisions of the Supreme Courts and the 
Sudder Dewanny Adawluts of the several provinces. In under- 
taking the publication, the publishers are rendering.a great and 
signal service to the profession, the value of which it is impossi- 
ble to overestimate. The printing and the get up, quite 
characteristic of the Law Printing House, leave nothing to 
be desired. Every volume contains a useful index to the 
contents. The two volumes that have been issued till now 
contain several of the Supreme Court Reports of Bengal, and 
we can confidently commend the publication to the profession. — 





The Indian Limttation Act: By Desai and Mogre. 3rd Edi- 
tion, 1911. By the “Lawyers Office,” Girgaon.—This is a neat 
little commentary on the new Limitation Act. The principles 
are succinctly stated and the matter well arranged. The 
book will surely serve as a handbook for beginners in the 
Profession and Students of Law. 





A Primer of Roman Law by W. A. HASTINGS KELKE, 
M. A. Published by Messrs. SWEET AND MAXWELL, LD.— 
This is a neat little primer on Roman Law ‘The arrange- 
ment and the method in which the subject has been dealt with 
are excellent and as an elementary handbook it will be of great 
service to students of law, We commend it to law’students. 
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A digest of English Civil Law: By Edward Jenks, M:A.,B.C.L, 
Book III—Law of property. 

It is hardly necessary for us to say much in commendation 
of this book to students of law. Law students in India find a 
good deal of difficulty in understanding the technicalities of 
English land law and this publication which is only the first of a 
series of similar volumes on the subject will fiud the principles 


_ stated clearly and succinctly. The profession in India will also 


find the treatise to be of immense use to them in clearly under- 
standing a difficult subject the necessity for which is being very 
often felt by even the most studious of practitioners. The book 
is printed in clear and bold type and itis a real pleasure to 
handle the book which we need hardly say is the first pre- 
requisite to interest the redar in any publication. 





Mews Annual Digest of Englesh Casa Law, 1911.—Published 
by Messrs. S weet and Maxwell, Ltd., 3, Chancery Lane, London 
and Messrs. Stevens & Sons, Ltd., 119-120, Chancery Lane. 


It is needless for us to dwell anew on the utility of this 
publication. The Digest is for 911 and should form a necessary 
appendage to the Revised Edition of Mew’s Digest which has 
been brought up to 1gro, This issue keeps up the high stand- 
ard of excellence attained by its predecessors and is followed 
by a list af cases approved, overruled, etc., printed on one side of 
the paper witn a view to facilitate the “ noting up” of the cases. 





Index of Cases 1904—1910: By A. N. Kant. Published by 
Messrs. Butterworth & Co., 10, 11 and 12, Bell Yard, Temple Bar, 
London, and by Messrs. Butterworth & Co., Ld., 8/2, Hastings 
Street, Calcutta. 7s. 6d, 

Mr. A. N. Kant has done well in bringing out a supplement 
to his “Index of English Cases Judicially Noticed ” dealing 
with the cases noticed: in the; English Law Reports from 1904 
—r1g10. The supplement, it need hardly be added, proceeds on 
the same lines as his principal volume which noticed the cases 
from 1865 up to 1904. The supplement brings down the matter 
to Igro and we are sure it will be of great help to practitioners, 
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_ > JOPTINGS AND CUTTINGS. 


The Judge's Tone of Voice.—In a recent case in Massachusetts, 
in an action for personal injuries, it was urged as a ground fora 
new trial that the accent of the charge of the judge was such as to 
prejudice the plaintiff. But- the Supreme Court replied: “The 
tone’ of voice of a presiding justice ‘is not subject to exception, 
unless some error of law is committed ’-—-Z7he A merican Law Rveiew. 


* # 
* 


1 njunction Against Wife carrying on business wiihout Hus- 
bana’s permission. ~~ Certainly a novel form of litigation between 
husband and'wife was that in the recent “Michigan case Of Root v. 
Root.t The parties were married in 1890 and ten years after the 
marriage they lived at various places; the husband.being engaged 
a part of the time as a teacher and later asa piano salesman. In 
1900 they located. in Ann Arbor, where with ‘a capital of-about, 
$ 300 they opened a small store in which they handled pianos, sheet 
music, and musical merchandise. The business seems to have 
prospered from the start., Both husband and wife were untiring 
in their labors, and the success which crowned their efforts seems 
to have been attributable to both. Then came misunderstandings 
and quarrels, arising from the wife desiring to control the business. 
The:end of it was that’she left home and started a similar business 
on ‘her own account inthe sune town. Now comes the husband 
and fites a bill against the wife, averring his ability and willingness 
to properly sup»ort ber and praying that she be enjoined from 
coutinuing against, his will the competitive business established by 
her. The wife admitted the establishment of thé rival business, 
but charge l that her husband bad driven her from her home, aud it 
became necessary for her to do something for her own support, 
She further filed a cross-bill, charging bim with extreme cruelty, and 
praying for a divorce, The Supreme Court dismissed the cross-bill, 
becatise it found that there was nothing to justify a decree of 
divorce, but granted the injunction asked for by the husband. The 
husband, said the court. is bound in law to support his wife in a 
manner reasorrably consistent with his means and station. As a 





r 180 N. W. 194. 
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necessary corollary it follows that the husband as a matter of law 
is entitled to the services and society of his wife. That the wife 
may with the husband’s consent conduct a business upon her own 
account is not open to question, but no case has been found and 
none ‘are cited by counsel which affirms this right in the wife, 
where her husband is able and willing to support her and withholds 
his consent. In a previous case in this state, in considering the 
question of partnership between husband and wife, it was said: 
“The important and sacred relations between husband and wife, 
which lie at the very foundation of civilized society, are not to be 
disturbed-and destroyed; by contentions which may arise from such. 
a community of property and a joint power of disposal anda mutual 
liability for the contracts and obligations of each other.” Ifa 
contract of partnership, with its consequent complications, is liable 
to imperil the marital relations, it is obvious, concluded the court, 
that active business competition between hu-band and wife would, 
of necessity, utterly annihilate it—7%e Amcrican Law Review. 


x w 
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© Insurance—Life—Defense of Suicide,—Where the insured com- 
tuits suicide while sane, after the expiration of one year from the 
date of the policy, the company is liable for the amount of the-policy, 
even though it appeared that the act of the suicide was premeditated 
before the expiration of one year from the date of the policy, and 
even though the date of the liability of the company is fixed by the 
voluntary act of the insured, this being one of the risks assumed by 
the company, whereas in this case the policy contains a provision 
that the company shall not be liable in the event of the insured’s 
death by his own act, whether sane or insane, during the period of 
one year after the issuance of the policy. Harrington v. Ins. Coy 
131 N. W. 246. (N. D.)—/dz2. 


* a 
* 


Joint and Several Liabilities—Settlement by One Tort Feasor,—- 
Settlement with one of several joint wrong-doers and payment of 
damages is not a defense to an action against another, unless it was 
agreed between the parties to the settlement that such payment was 
in full of all damages suffered, If the settlement is in writing, oral 
evidence is competent to show the intenion of the parties thereto in 
an action against one not a party to the settlement. Affixiug a 
private seal to such writing is without effect. Fitzgerald v. Union 
Stock Yards Co., 131 N. W. 246. (Neb.) Note 73 Cent. I. J. 
246.—Jbid. j 
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OCCASIONAL NOTE, 


We understand that the Madras Trades Association has 
made a representation to the Local Government protesting 
against the appointment of Indians to the Chief Judgeship of the 
Small Cause Court and recommending that more European 
Barristers should be appointed to judicial and legal offices, 
Leaving the question as to the credentials of this association 
representing the trading interests for a moment, we may consider 
the reasons stated by the association for their representation. 

It is stated that by reason ot the Vakils being permitted to 
_ practise in the Original Side of this High Court the European 
Barristers have died out owing to this unfair competition. We 
do not understand what the association means by unfair compe- 
tition. Does the association mean that giving equal chances to 
two competitors is giving unfair competition to one of them ?- 
The Trades Association forgets that there is no fair chance given 
to the Vakils except in the matter of practising in courts. The 
European Barristers had always the monopoly of all offices 
connected with -law from the beginning. Kven now the 
European Barristers can be counted by numbers and their 
monopoly in respect of sinecure offices has not ceased. The Ad- 
ministrator-Genera]ship is held by a European Barrister. One 
at any. rate of the two Law Reporters is a European Barrister, 
The Crown Prosecutor is a European Barrister. The Deputy 
Registrarship of the Appellate Side is held by a European 
Barrister. The Principal, Law College, is a European Barrister, 
So also European Attorneys have the monopoly of other equally 
profitable offices. The Official Assignee is a European Attorney 
and the Government Solicitorship is also held by another 
European Attorney. There is only one Native Barrister holding 
' the office of the Secretary to the Rules Committee carrying a 
pittance of 100 Rupees only per month. One of the Assistant 
Registrars is a Native Attorney. And even in the matter of 
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appointments the Native Barristers though more numerous than 
the Europeans are left in the cold. There is probably one or two 
Europeans left unprovided for. Excepting these there is noone 
for the Trades Association tosupport. The European Barristers 
thus possess this advantage of holding the monopoly of offices, 
sinecure and otherwise. If, notwithstanding this fact, if these 
European Barristers have not thrived in the profession who 
has the unfairness in competition the public may be left to judge. 
The Trades Association suggests that only a Barrister coming - 
from home can maintain the traditions of the Bar. The Bar in 
this country has existed long enough, and it has maintained its 
traditions and can maintain them without any need of help 
- from a briefless Barrister from England or Scotland. 


The complaint of the Trades Association as against an Indian 
Barrister caunot be understood. The association itself admits 
_ that there are very few cases in which Europeans are parties. 
. Even supposing that Europeans are parties in a large number 
of cases, why should the Small Cause Court have an European 
Barrister and not an Indian Barrister? Does it suggest that the 
indian Barrister does not know the English law or the Indian 
law. Even if a Huropean is appointed, it does not follow that the 
cases in which Europeans are parties will be tried by them. 
The representation should therefore be that not merely there 
should be a European Judge but that he should have exclusive 
jurisdiction to try cases in which Europeans are parties. 





. CRITICAL NOTE. 
LIMITATION RE SUITS RELATING TO ADOPTION. 
Muhammad Umarkhan v. Muhammad Niazuddin Khan 1- 
ARTS. 118 AND Ifg LIMITATION ACT. 


The vexed question as to the applicability of Arts. 118 and 
t190f the Limitation Act of 1877 and 1908 to suits for possession 
has at last been set at rest by the Privy Council in Thakur 
Tribhuvan Bahadur Singh v. Raja Rameshar Bahadur Singh * 
and ii more explicit and emphatic terms by its decision in 
Muhammad Umarkhan v: Muhammad Niazuddin Khan 1. We 
shall shortly deal with the conflict among the several High 
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Courts in India consequent on their differing interpretations of 
the ¥agadamba Case: and the cases in Mohesh Narain Munshi 
v. Taruck Nath Motra? and Lachman Lal Chowdhri v. 
Kanhaya Lal Mowar* that followed the Jagadamba case, and 
we hope that a short history of the conflict will interest our 
readers at least as a matter of history. 

The fagadambaChaudhuran?s case? turned upon Art. 129 of 
the Limitation Act, IX of 1871. Their Lordships did not in 
that case decide anything on the construction of Art. 118 of 
Act XV of 1877. But, on the other hand, they expressly guarded 
themselves from expressing any opinion on it. 


The Articles of the Limitation Acts of 1871 and 1877 ran 
as follows :—— — 


Art. 129 of Act IX of 181. 





Description of suit. | Period of limitation. /Time from which period begins ` 


to run. 

The date of the adoption or 
(atthe option ofthe plaintiff) 
the date of the death of the 
adoptive father. 


Art. 118, 119, of Act XV of 1877 and of Act IX of 1908, 








199, To establish or 


12 years. 
set aside an adoption, 











= tt 


Description of suit. | Period of limitation. 


Time from which period beging 
to run. 











118 To obtain a 6 years When the alleged adoption be- 
declaration that an comes known to the plaintiff. 
alleged adoption is 
invalid or never ix 
fact took place. 


119, To obtain a 6 years. | When the rights ofthe adopt- 
declaration that an ed son as such are interfered 
adoption is valid. with. 





Act IX of 1908 retains the Articles 118 and 119 of Act XV of 
1877 in the same state, though it has been urged more than once 
by the High Courts that it would be better if the Legislature 
would intervene and make the point clear—see Ratnamasarz v 
Akilandammal +. , 

Subsequent to the uima in the Jagadamba case? the 
second case of the Privy Council was the case reported in 
Mohesh Narain Munshi v. Taruck Nath Moitra? which was 


3» (1894) I.L.R. 22 C, Gog=22 I.A. 5I. 
4. (1902) 1,0°"R°26 M. 291 at p. 314, 321, 
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also a case under Art. 129 of the Act of 1871 wherein their Lord- 
ships, in the course of their judgment, referring to the argument 
that Art. 118 of the Act of 1877 applied, expressed themselves as 
follows :— 


“Jt was suggested that the Act of 1871, having been su perse- 
ded by the Act of 1877, the question of limitation should be de- 
termined with reference to the provisions of the later statute, in 
which the language used is somewhat different, the suit there 
referred to as necessary to save limitation being described as one 
to obtain a declaration that an alleged adoption is invalid or never, 
in fact took place. -= * * Tt seems to be more than doubtful 
whether, tf these were the words of the statute applicable lo the case 
(z.¢., the words of Art. 118) fhe plaintiff would thereby take any 
advantage.’ This passage was on the one hand construed to 
mean by the Calcutta and the Allahabad High Court thus :— 


“ We do not think that the concluding sentence in the above 
passage, which is only a dzcftum in guarded language and not a 
decided opinion of their Lordships, bears out the appellant’s 
contention that the change in language adopted in Articles 118 © 
and 119 of Act XV of 1&77 has not effected any change in the 
law. What their Lordships considered to be more than doubtful 
even if the language of the old law (Article 129 of Act IX of 
1877) were the same as that of the present law (Art. 118 of Act 
XV of 1877) was not whether that would make any changein the 
Jaw, but whether the plaintiff would take any advantage, that is, 
whether the plaiutiffin the case before their Lordships would 
succeed under the circumstances of the case. That this is the 
meaning of the above passage appears to us to be clear, not only 
from the language used, but also from the fact that the High 
Court held that the suit was barred by adverse possession, and 
their Lordships in au earlier part of the judgment say that 
they decide the question upon the construction of Article 129 of 
Act IX of 1871 without expressing any dissent from the view of 
the High Court that the suit was barred by adverse possession.” 
Fagannath Prasgd Gupta. v. Rungit Singh. See also Ram- 
chandra Mukerjie v. Ranjit Singh2; Lali v. Murlidhar 3, 





l I. (1897) LLR» 25 C. 354 at 363. 2. (1899) I.L.R. 27 C, 242, 
3. (Igor) LL.R. 24 A. 195 at 197. 
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Chandania v. Salig Ram? with regard to this explanation of 
the obster in Mohesh Narain Munshi v. Taruck Nath Mottra?. 


Mr. Justice Bhashyam Atyan gar in his dissenting” judgment 
in Ratnamasart v. Akilandammal? said with regard to the 
explanation of the passage by the Calcutta High Court above 
thus:-‘‘It is possible that this may be the right interpretation, 
_ but I am by no means convinced of it, and I prefer to 
construe it as it has’ been construed both by this court 
and by the Bombay High Court, o7z., that in the opinion 
of the Judiciai Committee, whose judgment. was delivered 
by Lord Shand, it was -more than doubtful whether, if the 
‘ language of Art. rag of Act IX of 1871 had been the same as 
that of Art, 118 of the Act of 1877, the result would have 
been different, that is, whether the plaintiff’s suit would not 
have been barred by limitation. Assuming this to bethe correct 
interpretation of the passage, what does this amount to? It 
amounts only to the expression of a doubt, and no more tharia 
strong doubt as to whether Article 118 may not apply toa suit 
which is not merely one for declaration of the invalidity of the 
defendant’s adoption. ‘The expression of such doubt cannot be 
regarded as carrying the weight of even an ob¢ter dictum, which 
must at least be the expression of an oftwton by the way.” 
Ratnamasari v. Akilandammal 3, i 


The third case before the Privy Council was Lachman Lal 
Chowdhri w. Kanhaya Lal Mowar + wherein the adoption was 
not to the last male owner of the estate which was the subject 
matter of the suit and their Lordships held that Art. 118 did not 
apply to the case. Even on the assumption that Article 118 
would otherwise apply, they held that the article would be no 
bar in the absence of proof of knowledge of the asserted title by 
reason of adoption, six years prior to suit. , The case in Yaga- 
damba Choodhrant v. Dakina Mohun Roy * was ina way ex- . 
‘plained by the Privy Councilin Malkarjun v. Narahart ®. Tt 
is upon the difference in the understanding of the first three 
cases by the several High Courts that the divergence in the 
several courts came to happen. ° 

I. (1903) LL.R.26 A, 40 at 54. 2. (1892) I.L-R. 20 C. 487=20 LA. 30. 


3. (1902) LL.R.26 M. 291 FB. 4. (1894) LL.R. 22 C. 609. 
5- (1886) LL.R. 13 C. 308. - 6 (1900) IDR. 25 B. 337. 
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The Bombay High Court understood the Privy Counzil 
to say that there was no difference effected in the law by the new 
wording of ‘Articles 118 and r19 in Act XV of 1877 and that the © 
articles applied to all cases including suits for possession where- 
in toestablish title by declaring an adoption valid or invalid is a 
necessary step for a decree in favor of the plaintiff. See Shrznzva) 
v. Hanmant >; Barot Naran v. Barot Fesangi 2; Ramachandra 
v. Narayan 3; Laxmana v. Ramappa*. The Madras High 
Court was also of the same view— Parvathi Ammal v. Saminatha 
Guruppah*®; Ratnamasart v. Aktlandammal 6. In the latter 
case Mr. Justice Bhashyam Atyangar delivered a dissenting 
judgment which went into the question very exhaustively and in 
detail. The Calcutta and the Allahabad High Courts took the 
contrary view that Arts, 118 and r19 were applicable only to 
declaratory suits under 5. 42 of the Specific Relief Act (see Ill. fs 
and that the Legislature had in ‘mind in framing the articles and 
cutting down the periods from 12 years in Art. 129 of the 
Act of 1871 to six years (in Art. 118 and rro of the Act of 
1877) the provisions of S. 42 of the Specific Relief Act which 
they had passed in the same year (1877) just ‘a few months 
before; see Yagannath Prasad Gupta v. Rangit Singh T; Ram- 
chandra Mukerjie v. Ranjit Singh*®: Batkantachandra Roy 
Chowdhury vw. Kalicharan Roy *®; Basdeo v. Gopal 1°; Ganga 
Sahat v. Lekhraj Singh?*; Ghandarap Singh v. Lachman 
Singh 22; Natthu singh v. Gulab Singh *3; Lali v, Murlid- 
karit; Chandaniav. Saltg Ramë. Itis enough, we think, for 
the present purpose to briefly indicate in the words of Mr. Justice 
Bhashyam Atyengar the basis of his own view which was the 
one adopted by the Calcutta and the Allahabad High Courts. 
“Taking into consideration that the expressions establish. 
and set aside were dropped in Arts. rr8 and ryg and that 
the language descriptive of the two-classes of suits is iden- 





Tt. (1899) L.L R. 24 B. 260, 


2. (1900) LL.R. 25 B. 26. 
3- (1903) LI.R. 27 B. 614. 4 (1907) I.L.R. 32 B. 7. 
5. (896) I.L.R. 20 M, go. 6. (1902) I.L.R. 26 M. 291 at p. 305. 
7 (1897) I.L.R. 25 C, 354 at 363, 8. (1899) I.L.R. 27 C. 242 
9. (1904) 9 C.W.N. 222. Io. (1886) I. LR. 8 A. 644. 
IX, -(1886) I.L.R. 9 A. 253. ' I2. (1888) LL.R. to A. 485. 
© 13. (1895) I. L. R. 17 A. 167. ` 14." (Igor) I.L.R. 24 A. I95 at 197. ` 


I5. (1903) I.L.R. 26 A. 40 at 54. . 
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tical with the language of S. 42 of the Specific Relief Act 
and illustration (f) thereto and: that the period of twelve 
years was reduced to six years, which was the period generally 
applicable to suits for mere declaration under Act XIV 
of 18:9 and was the period applied to suits for declaration in 
respect of adoption under that Act Mrinomoyce Debita v. 
Bhoobunmoyce Debie*, itis impossible to resist the conclusion 
that the Legislature deliberately departed from the policy of Art. 
129 of the Act of 1871 and confined the operation of Arts, 118 
and 3119 of the new Act to mere declaratory suits as defined 
"in S. 42 0f the Specific Relief Act. It is most unlikely that 
the change of policy was only to reduce to six years the period 
of twelve years provided by the Act -of 1871 (Art. ar) and to. 
fix a different starting point.” 


In this state of conflict among the several High Courts in 
India, the decision in Thakur Tribhuvan Bahadur Singh v. Raga 
Rameshar Bahadur Singh? (the 4th Privy Council case on the 
point) was passed by the Privy Council. The Madras High 
Court construed it to be a definite pronouncement on the vexed 
question settling the matter against the Bombay view aud the 
view of the majority in Madras and in favor of the Calcutta and: 
Allahabad view, see Velaga Mangamma v. Bunalamudt Vee- 
rayya?. The matter did uot come up for consideration by the 
Bombay High Couri after the said decisiou.in Thakur Tribhuvan 
Bahadur Singh v. Raja Rameshar Bahadur Singh * was passed. 
In December 19:1, the interpretation put by the Madras High 
Court in Velage Mangamma v. Bundlamudt Veerayya® as re- 
gards the Privy Council decision in Zhakay Tribhuvan Bahadur 
Singh v. Raja Rameshar Bahadur Singh * received confirmation 
from the Judicial Committee in their decision under notice in 
Omar Khan v. Niazuddin Khant wherein their Lordships em- 
phatieally say : | 


« Although their Lordships consider that the question of 
adoption was an immaterial issue, they think it advisable to say 
that the omission to bring, within the period prescribed by Art. 
118 of the second schedule of the Indian Limitation Act, 1874, 


_ 






Ii (1874) 23 W.R.C.R. 42 at p. 44. 2. (1906) I. L, R. 28 A..727 (P.C) 
3 (1907) LER, 30 M. 308=17 M.L], 282i å (1gt1) 22 ML, 24a, 
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a‘suit to obtain a declaration that an alleged adoption was in- . 


valid, or never, in fact, took place, is no bar toa suit like this 
for possession of property. Their Lordships need only refer to 
Thakur Tirbhuvan Bahadur Singh v, Raja Rameshar Bahodur 
Singh? . 

In this view so authoritatively pronounced by the Judicial 
Committee on the construction of Art. 118, the vexed question 
of the applicability of Arts. 128 and 119 of the Limitation Act 
to suits for possession wherein it may’ be necessary to get over 
or to establish an alieged title by adoption has been after long 
conflict among the several High Courts set at rest and the gutetus 
has been given to all the controversy that ranged round the inter- 
pretation of the Fagadamba case? and the cases that followed 
that case, 


—— 





E JOTTINGS AND CUTTINGS. 


Sex of accused— Presumptions,—W here, on the trial of accused, 
his sex was not made an issue, but was accepted by all as a con- 
ceded fact, and he repeatedly responded to masculine pronouns 
addressed to him, the jury were authorized to presume that he 
was a male person, and hence he could not obtain a reversal of a 
conviction of living with and accepting the earnings of a common 
prostitute because his sex had not been proved. State v. Risaburo. 
112 Pac: 85. (Wash.)—Zhe American Law Review, 

* % 
Š * 

False Pretenses—Intent to Cheat and Defraud—Definition.—t, 
The intent to cheat and defraud is an essential element of the 
offense of obtaining property, etc., under false pretenses, and must be 
proved, though proof may be either by direct or circumstantial évi- 
dence. 2. A “ false pretense” is such a fraudulent representation of 
a fact by one knowing it to be untrue as is adaptec to induce the 
one to whom it is made to part with something of value. It may 
consist of any act, word, symbol, or token calculated to deceive 
another, and knowingly and designedly employed by any- person 
with intent to defrgud another of money or other personal property, 
State v, Holden, 99 A. 215. (Del.)—Jébrd. 


Cisa Ahy 
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THE LATE 
HON’BLE MR. V, KRISHNASWAMI AIYAR, C.S.I. 


The late Hon’ble Mr. V. Krishnaswami Aiyar, C.S.1., whose 
sad and untimely death the whole country had recently to de- 
plore, was born in June 1863in Tiruvadamaruthoor, otherwise 
called Madhiarjanam, a village a few miles from Kumbakonam. 
He was the second son of his father Mr. Venkatramier who at the 
time of his. son’s birth was a ministerial officer in the District - 
Court of Tanjore on a small pay and became ultimately a Dis- 
trict Munsif. The father was a learned Sanskrit scholar and 
thoroughly orthodox. The deceased, along with his elder brother, 
the late V. Swaminatha Aiyar, learned the rudiments of educa- 
tion in an ‘English school and‘ afterwards entered a feeder 
school of the S. P. G. College, Tanjore. He there read under 
the able guidance of Mr. Marsh, the then Principal of the 
S. P. G. College and a famous educationist, whom the deceased 
held in high esteem until his death. From the father the 
_two sons imbibed a great taste in Sanskrit literature. In conse- 
quence of his brother joining the Kumbakonam College for 
continuing his college course the deceased went to Kumbakonam 
and passed his Matriculation Examination as fourth ‘in the 
list. The Kumbakonam College was at this time manned by 
_two'veteran educationists, Messrs. Porter and Gopal Rao, from 
“whom the deceased imbibed a taste for the study of English 
literature. During his second year of the F. A. course he was 
transferred to the Presidency College where hfs brother was 
studying for the B. A. course, In the Presidency College he 
obtained the Elphinstone Scholarship for standing higk in that 
College in the First in Arts Examination of 1879 and besides 
obtained the Innes prize for genttal proficiency in English, 

T . e 
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He graduated in Arts inthe year 1882, standing fairly high in the. 
University Examination, and obtained the Travancore Maha- 
tajah’s prize in Logic and Morals. He then studied for Law, 
took his degree in 1884, and, after undergoing an apprentice 
‘course under the late Mr. R. Balajee Rao, was enrolled as a Vakil 
of the High Court in 1885. He had to wait, as others like him, 
for some considerable time. But from 1895 his practice became 
settled and ever since he began to rise in the profession. 
During this period of waiting when he had to struggle for 
success in the profession he became acquainted with Mr. (now 
Sir) S. Subrahmanya Aiyar who had then settled in Madras for 
practice and who was well known for helping and bringing into 
prominence capable juniors, and this acquaintance soon ripened 
into cordial friendship. His sense of professional rectitude 
was high and he laid before him a lofty and noble ideal of 
duty to the profession and to the public which he always strove to 
realize to the best of his ability. He displayed from the first an 
originality for organization and always evinced a desire to esta- 
blish institutions which he was sagacious enough to discover as 
conducive either to the welfare of the profession or of the public, 
and whenever he determined upon a particular course he would 
catry it out even in the teeth of any opposition. It is to 
him. that we owe the formation of the Vakil?’ Association of 
which we may say he was the founder or originator and of which 
he had been its trusted and popular Secretary for along time. To 
him along with three others was also due the happy idea of start- 
ing a Law Journal for the first time in India and the Madras Law. 
Fournal owes a great deal to him for its success and popularity. 
Even when owing to his practice having- increased by leaps and 
bounds his time was engrossed in professional and other work, he 
could find time, if wanted, to write criticisms of decided cases 
and articles, and up to the day of his death he evinced- the 
greatest interest and solicitude for the welfare and reputa- 
tion of this journal. Associations like the Dharma Rakshana 
Sabha, the South Indian Association, The Indian Bank, the 
Mylapur Club, are other instances of his genius for conceiving, 
establishing and promoting institutions calculated to fur- 
ther.. public. welfare.. Indeed. the great characteristic which 
distinguished him from others of his contemporaries and placed 
him above all was -his.unhounded energy. and aptitude for 
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multifarious kinds of ‘work at the same time. Nobody in 
his time could have turned out so much of work, and that 
of a high order, as was turned out by the late MHon’ble Mr. 
V. Krishnaswami Aiyar. He had the remarkable capacity to 
attend to his professional work and at the same time to attend 
to his numerous other public duties. He had such concen- 
tration of mind as enabled him at the same time to receive 
instructions from his juniors in a case, to hear what was 
going on with reference to Congress and other work, to direct 


“those responsible for further work, to dictate letters or to guide 


in other ways the work of Sabhas and Societies with which he 
was connected, to write letters in his own hand either to - 
friends or public men in India or in England in cases 
where such personal writing was necessary, to correct head notes 
of the reports of Madras cases in his capacity as member for the 
Law Reporting Council, and to give directions to the Law 
Journal. His success of course was due to the fact that in most 
of these he employed those whom he thought he was right in 
trusting and indeed it was another trait of his character to find out 
capable men and trust in them when, in his opiaion, they were 
fit to betrusted. Hedid much useful work to the public in various 
ways. As a member of the Senate and of the Syndicate he was 
immensely useful to the cause of education and he was chiefly 


instrumental in the framing of the regulations. Asa member of 


the Legislative Council he did much useful work and took.a 
bold and independent stand in respect of all matters coming 


. before the Council. In the Congress also he did much useful 


work and it was through his energy that the Congress held 
in Madras in 1908 became a complete success and a trying 
situation was saved. He had an utter dislike for all cant and 
sham and his vehemence was very often mistaken for loss of tem- 
per. His character was of spotless purity and his patriotism and 
desire to promote the cause of his motherland were unbounded. 
He had the peculiar knack of winning back popularity although 
he might have been taken to have lost it before. Although his 


‘outspokenness and roughness of manner may have created 


some enemies yet his honesty of purpose always stood in his 
favour and always won for him the unstinted admiration of even 


* 
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those whose ways.of thinking were different from his. While he 
Was an ardent admirer of everything that was best in the West 
he. was-not*one of those who thought there was nothing good in 
things of the East. He was a passionate admirer of our past. 
He was thoroughly. religious and acted upon the principle that 
he was working not merely for his own self but also for his 
country and the public, and this trait of his life and character 
would furnish the clue to those innumerable benefactions which 
are associated with his name. 


Upon his success -in the Bar it isnot necessary to dilate. ° 
The Chief Justice and the Advocate General referred to this 
when the High Court was assembled on the day of his.death to 
pay tributeto his memory. Itis sufficient to say that he was 
found a match for opposing one of the greatest advocates and 
jurists that India has ever produced—the late sit V. Bhashyam 
Iyengar. l 

Mr. Krishnaswami Aiyar had not merely a firm grasp of 
principles of law but also a complete and extensive knowledge 
of precedents or case law. His quickness of comprehension of 
the most complicated facts was wonderful and his presenfation 
of. facts before the court was singularly attractive. 


Barring Sir S. Subrahmanya Aiyar, who is well known for . 
his powerful, -impressive and eloquent speechés, Mr. Krish- 


` naswami Aiyar was the only one among ‘the Vakils, and it may be 


said of the Bar in Madras generally, who was gifted with genuine 
eloquence. He did much to raise- the prestige of the profession ° 
to which he belonged, and when the late Sir V. Bhashyam lyerigar 
died, his loss and those of a few like him was not ir ‘any 
way regarded as irretrievable for the position of the Vakil .bar. 
Indee T his acceptance of the office.of Judge was regarded by 
some of his friends as a great surprise and but for the fell 
disease to which he afterwards succumbed and certain circum- 
stances of his dorfestic life he would not have accepted the office 
of the Judge of ‘the High Court.: We are not among those ‘who | 
think that there is acall to duty when there is an offer of a 
Judgeship of the High Court so that such offer, should not be. 
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tefused but must be accepted even. if by the acceptance of such 
_ amoffice the position of the. bar to which. he belongs will be: pre- 


judicially affected and there will be a loss to the profession and 


„the public. After all. the office of a Judge of the High Court in 


these days is not so tempting as lay people may seem to imagine 


except to those who prefer a settled income or are afraid of a 
possible turn in the fortunes of the, profession or are attracted 


by the so-called dignity, which, wei are sorry to say, has yet a 
great glamour with many of ovr countrymen. Weare told that in 
England the leading membersof the Bar never refuse Judgeships 
if offered. We, however, very much doubt this fact. If leading 
members of the bar in England were asked to accept. the office of 
an. ordinary Judgeship of the High. Court of Justice „or, if 
leading counsel expecting to become Lord Chancellors of 
England were asked to accept the office of Lord Justice of Appeal 
or even a Master of the Rolls it is absurd to suppose that 
such members or counsel aré bound to accept the offer. We think 


the time is come for leading members of the bar in this country 
to refuse the office of Judgeship of the High Court, especially 


when this country requires strong, powerful and bold advocates 


among the profession. 


His career as a High Court Judge was very shoit,. Hence 
it would be impossible’ to say that he was a great Judge. 
There are about eighty judgments reported in the series, 


and there are other judgments, not less than one-half that num- 


ber; reported in unauthorized publications. Excepting in a few 
instances there was not much opportunity for a display of his 


‘ertdition’and research in his judgments. His great characteristic 


as a Judge was the extreme facility with which he formed his 
opinion and the extreme facility with which he pronounced his 
judgments. In fact assoon as he entered upon his duties he initi- 
ated the practice of pronouncing oral judgments even in appellate 
side matters. The arrears shewed a considerable decline, and 
practically the office found considerable difficulty in keeping pace 
with the making of cases ready for hearing, but, although the 


_ cases were decided quickly, he never sewed any want of readi- 


ness to listen. to arguments if they were helpfulin arriving ata 
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' correct decision. It must, however, be said that owing:to a lack of 
‘sufficient acquaintance with his nature many junior members 

of the bar (and it may be some of the senior members also) con- 

-sidered themselves aggrieved on the ground that all ‘they had to 

say could not be freely presented beforehim. He tried during his 

tenure of office as Judge to make the law certain as there could be 

-no worse feature in the administration of justice than the uncer- 

‘tainty of law. With this object in view, he would always refer 

to a Full Bench any question upon which there was a conflict of 
opinion in order that the Full Bench may give an authoritative’ 
decision. In most of these Full Bench cases he himself took a part. 

No one was more conscious than he of his weakness of temper, and 

he endeavoured, with all the strength and resoluteness of will that 

‘he was capable of, to put it down. Again no one was more ready 

‘than he to acknowledge the incorrectness ofa position when he 

found it in the course of writing his judgments or even in the 

course of delivering the same. The short space of fifteen months 
as a Judge did not, however, give him sufficient opportunities for 

exhibiting all his capabilities, and thus there will be no useful 

‘purpose served, and in fact there are no data for it, by comparing 

him with his predecessors, although there can be no denying that, 
so far as his colleagues were concerned, he was one of the best 
and ablest among them. 


As regards his work in the Executive Council the testi- 
mony borne by the Hon’ble Mr. J. N. Atkinson,a colleague in 
Council of the iate Mr. Krishnaswami Iyer, in his speech before the 
public meeting assembled to commemorate his memory speaks 
volumes for his ability, quickness of grasp andthe great tact 
he brought to bear in the discharge of the arduous duties of 
his high office. 


The task of an Indian called to the high office of a Member 
of the Executive Government—-an office now thrown open to 
Indians—is no light one. Knowing, as we do, that the late Mr. 
Krishnaswami Aiyar’s chief aim in accepting this office was 
mainly to demonstrate to the governing class and the British - 
public the fitness of Indians for the post, we Should say he 
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eminently fulfilled his aim. It was given onl) to those who 
moved with him intimately to ‘know his methods of achieve- 
ment of great and difficult things and that even ‘among un- 
congenial and adverse surroundings, and to those who were 
privileged to know his work so intimately, it needs no special 
mention that he strove to do much good to his countrymen 

His notes of his future programme of work in the many 
directions in which he wished to effect reforms would serve 
his successors for decades, and if he had been spared to us for 
the full period of his term we feel no doubt that he would have 
been instrumental in effecting most if not all of them. 


His was a great and brilliant example of a life begun amidst 
humble surroundings, fought out against severe odds and ended 
in the pinnacle of fame and fortune with a high reputation for 
unblemished character, private and public, and a lofty sense of 
patriotism confined not merely to theory but which expressed itself 
often in many deeds of sacrifice which would serve as an example 
for future generations of his countrymen. To borrow his own 
idea, it is not always necessary,to become great and good, that 
one should fawn and pay homage to the powers that be. 


CRITICAL NOTE. 


Adikesavulu v. Ramanujam.—lI, L. R. 32 M. 512. ` 
FORMS OF MARRIAGE UNDER HINDU Law. 

In this case, plaintiff brought the suit to recover the slri- 
dhanam properties of his wife who died without leaving issue. 
He claimed to be the heir on the footing that his marriage with 
the deceased was in the Brahma form. ‘The rst defendant, the 
father, and the and defendant, the mother of the deceased, con- 
tended that the marriage was in the Asura form and that, there- 
fore, they were the heirs, It waz not disputed that ifthe marriage 
was in the Brahma form the plaintiff was the hgir and ifit was in 
the Asura form, one of the defendants. and not the plaintiff 
would be the heir. 

The judgment proceeds on the assumption that the parties 
were Sudras. -T ‘aimed to be Vaisyas. According to the 
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evidence of the Purohit and the defence witnesses: (which appa- 
rently the learned judges accept) there was no Vivahahomam 
and no Sapfafad:. It was not contended, however, thatthe , 
absence of these ceremonies ‘invalidated the marriage. Cere- 

monies customary among the community to which the parties 

belonged were performed. A pagodaand 2} fanams were paid at 

the time of Vakndschayam (betrothal). It was intended for the 
mother as “ milk-cooly ” or compensation for having suckled the 

daughter. Nothing was received by the bride’s father; on the 

other‘hand, he made various presents to the bridegroom. At the 

time of giving away the daughter he was made torecite a sloka 

which is rendered thus: “I give thee Vishnu, the maiden deck-’ 
ed with ornaments with the desire of conquering the world of 
Brahma.” A form of Panigrahanam or taking of the hand 

was gone through. On these facts, the question was : To which | 
of the various categories of Hindu Marriage did this marriage 
belong ? Was it Brahma or was it Asura, or was it neither and 
what was the ruleof succession? Boddam J., whotried the case, 
held that it was Asura and that, under the text of Yajnavalkya 
that admittedly governed the case, the property descended to the 
father. The Bench who heard the appeal were of a different 
opinion. They held that the marriage was Brahma, and that 

the property descended to the husband. 

The text is in these terms: ‘¢ Property of a married woman 
dying without issue married in the four forms of marriage 
beginning with Brahma goes to her husband; if she have issue, it 
descends to her daughters, but in the remaining forms (of nuptial 
ceremony) her property goes to herefather and mother.” + Of the 
forms of marriage usually enumerated in the Dharma Shastras, all 
but the Brahma and Asura forms are obsolete. Accordingly, if 
tye enumerated forms exhaust the types of Hindu marriage all’ 
that has to be determined is whether the form.in question is Asura 
or Brahma. As the presumption is that the Brahma is the prevail- 
ing.type, if this marriage-was not in the Asura form, it must have 
been in the Brahma, and this is the process of reasoning by which 
the learned judges grrived at the conclusion that the marriage was 
inthe Brahma form. If, on the other hand, the right conclusion 
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is that the Hindu Law contemplates forms of marriage other than 
those.enumerated in the texts, the discussion might have to cover 
a somewhat wider ground ; we would have todeterminé to which 
of the many possible categories the form in question belongs ; in 
addition we would have also to determine, if it happened not to 
be in one of the enumerated forms, whether the text of Yajna- 
valkya supplies the law for the case or whether we have not got 
to look to custom for the purpose. 


We may dispose of the last question first. There might be 


‘considerable difficulty in arriving at a conclusion as to whether 


the enumeration of the forms of marriage was intended to be 
exhaustive or was only illustrative. But once the conclusion 
is arrived at that it is illustrative there would be no difficulty 
in applying the text of Yajnavalkya to the case. The words 
of the text are perfectly general. Ifthe marriage is not in one of 
the approved forms, the property is to go tothe father. No doubt 
the A¢ztakshara presents some difficulty. In commenting upon 
the second part of the text, Vignaneswara enumerates the other 
forms of marriage as if they exhausted all the kinds of marriage 
to which the text would apply. But against his statement we 
may be permitted to use, having regard to the generality of the 
text, his celebrated argument in another connection, namely, that 
it is only “ the affirmation of a smaller number and not the denial 
ofa larger.” He had todo only with the Shastraic kinds of mar- 
riage and he dealt with them. - But that is no reason for saying 
that, in the absence of proved custom to the contrary, the rule 
contained in the text of Yajnavalkya is not to be applied to other 
forms of marriage. 


According to Manu “the gift of the daughter clothed and 
decked to a manlearned inthe Veda, whom her father voluntarily 
invites and respectfully receives is the nuptial rite called 
Brahma."* According to Yajnavalkya, in the Brahma nuptials, the 
damsel is given by the father when he has decked her as elegantly 
as he can tothe bridegroom whom he has invited 2—STHyad 
“with water’? as Vignaneswara adds. ‘The gloss of Jagannatha 
on the word Brahma is ‘it isso called because it is proper for 








1. Mann, Chapter III, verse 273 Banerjea Marriage and Stridhana, p. 75. 
2. Colebrooke’s Digest, Bk. V, ve 494. - oF oe 
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Brahmans and the rest” According to Narada, “ in the Brahma 
form, a maiden decked with ornaments is given to the bridegroom, 
after he has been invited and honorably received”? According 
to Apastamba “at the wedding called Brahma,” the father ‘ shall 
give away his daughter for bearing children and performing rites 
which must be performed together by a husband and his wife, 
after having inquired regarding the bridegroom’s family, charac~ 
ter, &c.”2 According to Gautama “if the father gives his daughter 
dressed in 2 garments and decked with ornaments to a person 
possessing sacred learning, of virtuous conduct, who has relatives. 
and.a good disposition, that isa Brahma wedding”. These are 
some of the definitions of the Brahmatype of marriage. Obvi- 
ously the distinguishing feature of this marriage,as can be gathered 
from the above authorities, is gift of the bride with water toa 
Brahmin learned in the Veda. Other classes besides the Brahmins, 
acting upon the invitation to imitate contained in Manu, 
Chapter X, v. 127, have since come to adopt this form. Gift by 
water was a peculiarity of the marriage of @ Brahmin—Manu, 
Chapter III, v. 25. The anxiety for the existence of good guadlztzes 
in the bridegrooni is the anxiety that the donor is asked to feel 


in the choice of ‘the donee. ‘ Acceptance” (IRUR) is a 
mode of acceptance only for the Brahmin. 4 ‘When the bride- 
groom, having given as much wealth as he can afford to the father 
and paternal kinsmen and to the damsel herself, takes her volun- 
tarily as his bride, that marriage is named Asura.”* According to 
Vagnavalkya, an Asura marriage is contracted by receiving pro- 
perty from the bridegroom.® Simlarly Apastamba:—"If the suitor 
pays money for his bride according to his ability and marries 
her afterwards, that marriage is called Asura. ” ‘ If those who 
have (authority over) a female are propitiated by money (that 
is) an Asura wedding” says Gautama®. *“ Acceptance of a fee, 
be it small or great, is a sale of daughter’—that is Manu.? 
From these texts it is clear that the distinguishing feature of this 


T. Narada, Chapter XII, 40. 

Apastamba, Pr. IT, p. 5, kh, 11, v, 17 

. Gautamas Chapter IV, 6. 

Yajnavalkya, Acharakanda v. 118. 
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form of marriage is the transfer of the bride for a consideration 
however small. The payment may be to the father, to the paternal 
knismen, or even to the bride herself. The method df the dis- 
posal of the gratuity is nota matter of consequence. For 
instance, One rendering of Gautama’s text which regulates the 
succession of sudka allowed the fee togo tothe brothers even — 
during the lifetime of the bride—Mayne, para 81. . The 
Shastras, however, do not prohibit the receipt uf money to 
fulfil: the law (Apastamba, Pr. II, pa. VI, kh. 313, v. 12), 
.“ Money or goods may be given. to damsels, whose. kinsmen 
receive them not for theirown use but to return them in the shape 
of presents either to the bridegroom or the bride”1. “A man who 
through avarice takes the gratuity isa seller of offspring.” 2 
«The covert sale of a daughter for a fixed price is forbidden 3. ” 
It is only in -this sense that “even a Sudra ought not to 
take a nuptial fee when he gives away his daughter’4+— 
We are told in the. Mahabharata, Adi Parva, that Shalya had 
to accept a bride-price for his sister in fulfilment of the law. 
It isonly if we view the prohibition in this light that the 
statement of Yajnavalkya that “the Asura is peculiar to the 
servile class” and the statement of Manu that “the sages 
state that Asura is approved of a Vaisya or Sudia”® (though the 
latter in his puritanic mood later on probibits the rites themselves) 
becomes intelligible. It is stated in the Makabharata, Parva I, 73 
8-13, that Manu says that the Asura form is prescribed for Sudras, 
There is an appropriateness in the Asura form to.the Sudras in 
that acceptance is a form of acquisition only to the Brahmin, 
just as there is an appropriateness in the Rakshasa form to the 
Kshatriyas to whom conquest is a mode of acquisition. It is 
a common enough phenomenon that when owing to higher 
ideals the substance vanishes the form still remains with 
its original legal consequences. The valueof form in modern 
„jurisprudence was illustrated in a recent Madras case 
_ where their Lordships pronounced a mortgage not to be an 
English mortgage because it did not take the form of ostensible 
sale though the same conseqtiences were intended to flow as from 


t. Matiti Chapter It, 54. 2. Mani Chap. III, $4. 
3. Mani Chab. 1X, 98 4. Mann, Chap. VIII, v. 416, 
5. Manu. Chap, 117, 24. 
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an English mortgage. The growing sensitiveness to the imputa- 
tion of “peg or sale of daughter appears to have assigned 
the price to the mother in this case. But inlaw it is never- 
theless regarded as going to the father for “a wife, a son and a 
slave cam never acquire any property for themselves; whatever 
. they earn go to him to whom they belong.”? 


It would be an error to suppose that because the Dharma 
Shastras do not speak of the ceremonials of marriage, it was 
open to the parties to choose such forms as they were pleased 
to adopt. Individual choice was restricted to matters of option, 
“ Vaikalpika Vishaya? as Vignaneswara points outin his com- 
mentary on the verse “ gR: aaan : ’’ &c.—Acharakanda, 
verse 7. As an illustration of this he gives ‘Garbhashtame 
Ashtame Vabde” (=the Upanayana may be performed in the 
eighth year including gestation or from birth), On the other 
hand he winds up his commentary on “aagana... Sage 
amaga Beat safer” by saying ‘ qRorig eaa RT” 
t.e. te shall marry according to the rites of his Giahya. In other 
words, he directs that the Grihya Sutras are to be read 
as a supplement to the Dharma Shastras. Accordingly it 
has been laic down thatin all forms of marriage the nuptial 
rites are necessary and that there can be no valid marriage 
without the substantial performance of the requisite religious 
ceremonies. The same rites are observed in the Asura and the 
Brahma forms—Sarkar, p. 89 and 3 M.L.J. 269. Only the order is 
to be slightly different—seeNzrnaya Sindhu anent marriage. The 
rites are set forth in great detail in the Sankhayana Grihya 
Sutras, Adbyaya 1, kh. 4, 11-18; Aswalayana, Adhyaya x, kh. z 
ef seq; Parasara Grihya Sutras, Kanda 1, Khandike 1, ef seg.; simi- 
larlyin Baudhayana and Apastamba Grihya Sutras’. Naturally 
among the ceremonies, some are considered more essential than 
the others. “The relation of wife is created by the texts 
pronounced when the girl is taken by the hand. Be it 

I. Manu, Chap. IX, 98 


2, Trevelyan, p. 54; Strange 42, 393; Vyavastha Darpana, p. 648; 14 M. 
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p. 73; Asura—-It B, 2497; 14 M, 316. 

3. See Mandlik p. 401; Viyavastha Chandrika, Vol. II, P. 444; Cole- 
brook,Asiatiė Researches, Vol. VII, pp. 288—311; Ward’s Hindu Law, Vol I, 
p. 13; Norton’s L, C. App.*A; Steele, p. 164. ° 
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known that those texts, according to the learned with the texts 
prescribed for walking seven steps”—Manu, Chap. VILI—229. 
According to Vasishta, ‘taking by the hand is indispensable.” 
Yama says: ** Not by the pouriag of water nor by the words of 
gift is the relation of husband and wife formed but it ‘is formed 
by the rite of taking the bride by the hand and when they walk 
together the seventh step.”? There is nothing inherently 
impossible in applying these -rites to the Sudras—see the dis- 
cussion in Madana Parijatha in the chapter on yga: Sudras 
are to perform the samskaras prescribed’ for Brahmins without 
the recitation of Vedic texts.2 The Vedic mantras are treither 
necessary nor permitted in their case?. “With Mantra namas, the 
Sudra is to perform his Pancha Yajnas.”* Where a Brahmin does 
a thing in Vaidika (consecrated) fire, the Sudra does it in Lou- 
kika (unconsecrated) fire ®. Inthe case of woman also, Jata- 
karma and other ceremonies (excepting marriage) are , perform- 
ed silently without Vedic Mantras. Vignaneswara, discus- 
sing the applicability of the rules as to prayaschttfam to Sudras 
thus winds up the discussion:—“qaq; gaai: Reais 
aati aad afan fga” “Hence, to women, to Sudras and pra- 
tilomajas also there is the: tight to ‘perform Vratas like the 
three Varnas.” Sudras have their ceremonies done through 
Brahmins (see Mandlik, Viyavahara Mayukha p. 56). Nilakantha 
infers from what is called the Nishadha- Sthapathi Nyaya, the 
right in the Sudra also to have the Putreshti performed through 
the Brahmin (Mandhik, p. 56). Asa rule, Sudras perfortm their 
ceremonies with texts from Puranas. “ Sudras who are kuowers 
of virtue and seek to acquire virlue commit no sin by imitating 
the doings of the virtuous in exclusion of the Vedic Mantras ”— 
Manu, Chap. X, v. 127. Samiskara Kaustubha cited at p. 403 of 
Mandlik’s Vyavahara Mayukha no more justifiies the neglect of 
essential ceremonials than the statement in. Ashwalayana 
Grihya Sutra Adhyaya 1, khandike 4, v 7, vt#z.— Various are the 
customs of different countries and customs of different villages, 
those one shoul: observe at the wedding; what however is con- 
monly accepted we shall state.” It merely recognises the local 
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variations in the unessentials of religious ceremonial or the 
variations in the order of such ceremonials. 


But this view does not involve the negativeof the position 
that “ where by immemorial custom a form of marriage which is 
not repugnant tothe fundamental ptinciples of Hindu law is 
invariably practised by a particular class, a marriage in sucha 
form is invalid.”? It only involves the position that such a form 
is not the Shastraic form—the form known to the texts—and 
does not come within the categories referred to in the smritis, 


There are many reasons to suppose that the 8 forms referred 
to in Manu are not exhaustive of the types of marriage contem- 
plated by the Smritis themselves. Our own suspicion is that 
there was a form of civil marriage which did not involve the 
recital of the Vedic Mantras, which was not approved and yet re- 
cognised. For instance Manu says that “ the nuptial texts are ap- 
plied solely to virgins and nowhere among men to females who have 
lost their virginity—for such females are excluded from religious 
ceremonies”—-Manu, Chap. VIIL, v. 226. At another place he says: 
‘‘Nor has the marriage of a widow ever been mentioned in the 
Shastras’—-Manu. Chap. VIII, v. 65. The text “aaar ” 
would seem to prohibit the marriage of a woman already 
married. But we have the authority of Manu for a woman 
takir g a second husband “if her first husband long remains 
uuheard of or dies, or takes to asceticism or loses his virile power 
er becomes a degraded person.”? “ Besides lawful wives, seven 
other sorts of wives called Punarbhus and Swarinis were recog- 
nised by the law’—-Narada, Chap. XII, v. 45 It would bea 
strange anomaly to call these marriages approved forms—e7[aeey- 
fYar¢—when the Vedic Mantras are not intended for them and 
they are themselves stigmatised as objectionable. Again it is 
stated in Manu, Chap. IX, v. go, that a girl, after 3 years of her 
attaining puberty, may choose herselfa husband without the 
consent of the guardian. Lastly we have the condemned 
Pratiloma tarrjages. It cannot be said that they did not 
exist. Lengthy discussions on their ittipropriety and the carefu! 
nomenclatttre of the issues of such tiriion point, on the contrary. 
to their wide prévaleuce. It is hot impossible also to instance 
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from Sanskrit Literature references to such marriages. For in- 
stance, Drishtadyumna replies when questioned by Arjuna whe- 
ther he would give his sister in martiage toa Brahmin :—“ S&T 
CHATATITEA ALATAT YETI aT TAT WM ags asTHAlsataA! 
aAa ahia gagh aaa” s-—-Bharata, Adi Parva, Adhyaya 
203, V. 20. (Be it a Brahman, a Kshatriya, a Vaisya or even a, 
Sudra, to him who wields the bow, my sister will be given, I teil 
thee verily, Brahmin). 


The objections to regarding the marriages above referred. 
to as coming under the recognised 8 classes equally applv 
to customary marriages such as the marriage of deserted 
wives! and of widows.2 ‘An elder brother or younger brother 
who transgresses the rule (as to approaching a brother's 
widow) is guilty of incest (gurutalgamaanam)”—Manu, Chap. ix, 
v. 63 It is impossible to recognise this as a binding text and at 
the same time class the marriage of a widow with the husband’s 
brother? which the custom of many communities seems to per- 
mit, under the Brahma form because no money is taken by the 
father. As acknowledged by Mr. Mandlik at p. 397 of his book 
on Vyavahara Mayukha it seems to be impossible to regard the 
numerous forms of marriage recognised by custom as comprehend- 
` ed in the approved (afarer ) forms. 


- Thus if the question were only between the Brahma 
and the Asura forms, by reason of the consideration that passed 
we should have pronounced the marriage in this case to bean 
Asura marriage, but as we are inclined to think that the Shas- 
traic types do not.exhaust the forms of Hindu marriages 
owing to the absence of the reqttisite ceremonies, the marriage in 
question should be regarded as one not coming within the 
enumerated forms. In either view, as we haveindicated already, 
the property would descend to the father and not to the husband ` 
as decided by their Lordships. 


B. SITARAMA RAO. 
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NOTES OF INDIAN CASES. 


Nelayathakshi Ammal v. The Taluk Board of 
Mayavaram.—I, L.R. 34 M. 333.—We have great doubt as 
to the correctness of the decision ir this case. Assuming that, 
according tothe terms of the instrument of trust, there is an 
obligation on the part of every trustee to keep the books of 
account accessible to the public, as has been assumed by the 
learned judges in this case, we do not think that that obligation 
ceased to attach upon the ground that the Board of Revenue 
were empowered to appoint Taluk Boards as trustees under S. 51 
of the Loca] Boards Act. The learned judges seem to lay some 
stress upon the fact that the Taluk Board isa statutory -body 
entering upon management under statutory powers. Apparently 
the learned judges proceed upon the assumption that the case 
is analogous to compulsory purchases made under the Land Ac- 
quisition Act, but here thereis no question ofany transfer by vzs 
major, and the section empowering the Board of Revenue to ap- 
point the Taluk Board does not in any way create new powers or 
tights or duties in relation to the trust. Assumingthat underthe - 
section it is competent to the Board of Revenue to appoint-the 
Taluq Board as trustees, the trustees so appointed must be sub- 
ject to the provisions contained in the instrument or to the 
conditions therein laid.down unless there is anything in the 
language of the section tomake such duties and liabilities 
inapplicable to the Taluk Board. On the other-hand, Cl. 2 of 
S.51 of the Local Boards Act, taken with Regulation VII of 1817, 
would seem to make the provisions contained in the instrument 
of trust applicable to the Taluk Board also. Cl. 2 of S. 5r states 
that the powers and duties attached to the Board of Revenue also 
attach to the Taluk Board, and $.13 of the Regulation seems to 
make the conditions of the endowment binding upon the Board. 
It is startling to be told that a duty imposed upon atrustee by 
the instrument of trust should be held to be inapplicable and 
the instrument of trust and the intentions of the founder 
should be givan the go-bye merely because the section em- 
powers the Board to vest the management in a statutory body. 
Of course it is open to the legislature to enact that the instru- 
ments of trust.should be given the go-bye, that their provisions 
should become inapplicable to the case of a statutory body, 
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but S. şr has made no such provision. If the learned 
judges had stopped with their conclusion that upon the 
construction of the document of trust the duty’ to give 
inspection of accounts was not attachable to succeeding trustees, 
they might perbaps be right. The learned Judges address 
themselves to the question whether the Taluk Board may delegate 
their powers of management. Before considering that question 
they consider another question involved, viz., whether, under S. 51, 
the Taluk Board had the right of superintendence merely and 
not the right of management.: The learned Judges consider 
that the Board of Revenue had the right: of management and 
not superintendence. Whether that position: is correct or other- 
wise, the Taluk Board has, according to the learned Judges, under 
the Act, not merely the superintendence but also the management. 
It is the Board of Revenue that is empowered under the . section 
to make over the management of any charitable endowment. 
Apparently that can only be in cases when the Board of Revenue 
has the power to make over the management and superinten- 
dence. In cases of vacancy and when the provisions of the 
trust do not govern, it is competent to the Board to appoint a 
trustee. In such cases apparently the Board of Revenue may 
appoint the Local Board as trustee. It is not the management 
merely that ought to be made over, but also the superintendence. 
The words are “management and superintendence” and not 
“management or superintendence” as the case may be,-so that in 
cases where the Board is competent to appoint a trustee and it 
resolves with the written consent of the Governor-in-Council to 
appoint the Taluk Board as trustee, the Board of Revenue should 
make over not merely the management but the. management 
and superintendence to the Focal Board. Ifthe Taluk Board 
had the powers of superintendence and the powers of the Board 
of Revenue in that respect had devolved upon such Local Board, 
the question whether the Taluk Board had the right to appoint 
trustees of their own becomes a difficult one for solution. 


Venkatachella Pillai v. Taluk Board of Saidapet. 
LLR. 34 M. 375.—The decision in this case is of -some impor- 
tance, The endowment was for feeding 12 Brahmins on every 
Dwudast day, while there was a direction that a sum of one rupee 
should be spent every Friday for archana and the balance should 
be given to defray the expenses of butter-milk,beteland nut, and 
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fans and sugar to people attending a certain festival in the 
Tiruvathiyur temple. The direction to give butter-milk was 
held not to convert the trust into a religious charity. Equally 
so the small provision for archana. The substantial provision was 
to feed Bramins on Dwadas? day. A question was raised 
whether Regulation VII of 1817 was applicable to endowments 
created after that Regulation. This contention was overruled. 
The substantial question that was considered was whether the 
Board of Revenue had the power to transfer to the Taluk Board? 
under the Local Boards Act, while there was a lawfully appointed 
triistee and while no steps were taken to remove him. The learned 
Judges, after a consideration of the provisions of the Regulation 
and of the powers of the Board of Revenue and the decisions 
bearing on the point, held that the management could not be made 
over to theTaluk Board without removing the existing trustee 
and that the Board could not ignore the rights of existing trustees. 

Thattan Kother’s son Kunhan v.Mangalath Mana- 
kal Narayanan Nambudripad’s son Moorthi.—IL.R. 34 
M. 406 .—It is a well settled principle.of law that in the case of a 
public charitabletrust and where there are several trustees, the 
consert of a majority is sufficient to validate the transaction, but 
because the consent of the majority is sufficient and binding, it 
doesnot follow that the majority may transact acts without 
consulting the minority, All members must be consulted and 
there must be mutual discussion and only then the acts of the 
m?jority are binding. A renewal of kanom made by some of the 
trustees, the Urudans, is invalid. 

Sreemuth Devasikamoney Pandara Sannadhi 
alias Nataraja Desikar v. K.P.L.S Palaniappa Chettiar. 
—I. L. R. 34 M. 5235 :—This is a well considered decision on the 
question of the powers of trustees of a charity (temple). The 
learned Judges rightly point out that the observations of Sir S. 
Subrahmanya Aiyar and Russell JJ. in I.L.R. 27 M. 465 to the eff- 
ect that the trustee cannot alienate the corpus under any cir- 
cumstances are too wide and find no warrant from the decisions 
of the Privy Council. The grant ofa permanent lease at an 
unvarying rate or with a fixed premium isin excess of the pawers 
of the trustee and will be invalid unless special circumstances of 
necessity are shown. | 
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SUMMARY OF ENGLISH CASES. 


Staffordshire and Worcestershire Canal 
Navigation v, Bradley. [1911] 1 Cb. of. 


Right in gross, and right appurtenant to estate—General 
words in conveyance, effect of —Licensce and Licensor—Estoz pel. 

Anact authorisiug the construction of a canal granted to 
each owner of land through which the canal was made, the sole 
and exclusive right of fishing in so much of the canal as was 
made in, or through his land, but the right was to be exercised 
without prejudice or obstruction to the towing paths, banks and 
other works. eld : 

(x) The grant of the right of fishery conferred upon the 
the grantee the rignt to use the towing paths, etc. as an acces- 
sory right. 

(2) The right being one to fish without stint, and without 
reference to the needs of the adjoining lands was a right in gross 
and not a right appurtenant to the estate adjoining. 

(3) Though there was nothing against a transfer of such a 
right, whether absolutely or by way of lease, it would not pass 
by mere general words in a deed of conveyance of the adjoining 
.estate. 

Although a licensee cannot be heard to dispute the 
title of the licensor, so long as the relationship of licensor and 
licensee continues, there is no continuing disability which affects 
the licenseeeven when the relationship has determined, and accor- 
dingly it was held in this case that the fact that for long yearsthe 
defendant had recognised the title of the canal company to ex- 
clude him from the towing path by paying an annual sum for the 
privilege of being allowed to fish did not preclude him from 
setting up his rights, whatever they were, when the relationship 
of licensor and licensee had ceased between them. 





In re Sir S. M. Maryon-Wilson’s Estate. [1912] 1 Ch. 55. 


Will— Constructton—Ainvestment clause—Sirict construction 
—“ Colony” or “dependency? meaning of. 

A clause in a will authorising investment in the stocks or 
securities of any colony or dependency does not authorise invest- 
ment in the stgcks of any of the provinces of the Dominion of 
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Canada, though they were each of them once a.colony. “' Depen- 
dency” is a wider term than ‘colony” and may properly be 
applied tothe Dominion of Canada. The term “ colony” 
is a flexible one and has been used in different senses in 
different Acts and therefore the definition given in those Acts 
is of no service in the interpretation of the term when used ina 
will. Neither of the terms is properly applicable to any part ofa 
single colony or dependency. | 

Investment clauses purporting to add to the wide range of 
investments now authorised by law should be construed strictly 
for the protection of trustees and remaindermen. 





In re Hoyles: Row v. Jagg. [1912] 1 Ch. 67. 


Trustee—Tenant for life— Unauthorised tnvestment— Ben efit 
of ~Remaindermen, not entitled. 

A trustee (who happened also to be the tenant for life) made 
an unauthorised investment and thereby secured to herselfa higher 
rate of interest than could be got by an authorised investment. 
The remaindermen claimed the difference, but Swznfen-Eadey J. 
held that they were not entitled to it. heir only right was to 
have the whole of the capital replaced to the trust account 
and on the life tenant (trustee) making good any deficiency in 
the capital; she was not liable to refund the difference. 


D aibiaaauseneanasenalil r 


In re Webster: Pearson v. Webster. [1912] 1 Ch. 106, 


Charitable gift—Gift to‘ Ormond Home for Nurses.” 

The testatrix in this case made a bequest to the “ Ormond 
Home for Nurses,” an establishment set up by herself 
where she maintained qualified nurses to act with kerin 
attending on women of the working class in maternity cases at a 
small charge to be paid iu instalements proportioned to 
the means of the patients. She expended her own slender income 
and what she collected from the patients and from pupils that she 
undertook to train, in maintaining the establishment. The 
whole thing was done out of philanthropic motives with the 
object of relieving the suffering of the poor. Under the circum- 
stances Foyce -J. held that the bequest was for a charitable 
object and directed a scheme. 
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British Guardians v, Bristol ‘Water Works, a 
[1912] x Ch. rri. 


Satute, construction—“*Private dwelling house.»— Workhouse, l 
noi. : ; l 7 p | 

In this case an attempt was made to establish that a work- 
house was “a private dwelling house” within the meaning 
of a certain Water Works Act (25 & 26 Vict. C. 30) which 
required the water company to furnish every occupier of a “pri- 
vate dwelling bouse” within their area with a supply of water for 
domestic use, and a Scotch case — <Azrdrte Coatbridge. and 
District Water Trustees v. Flanagan*—was cited, but £ve J. 
felt himself bound to give some meaning to the word “ private ” 
and held that a workhouse was a public institution and could -. 
not have been intended to be included among “private dwelling 
houses.” | ae 


of 4 0% ¢ 
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In re A debtor. [1912] I. K. B. 53 (C.A.) 

Bankruptcy—Non-compliance wrth notice—Credttors outside 
England—Notice to pay outside not tn accordance with judgment. | 

In this case a foreign creditor had obtained judgment in an 
English court against a debtor resident in England. The 
creditor served a notice cn the debtor calling on him to pay the 
judgment-debt in a place outside England. Held : though it was 
the duty of the debtor to seek the creditor and pay, yet he was 
not bound to pay outside England. 





Macleelland v. Manchester Corporation, Ltd. 
[r912] 1 K. B. P. 118. 


Corporation— Highway— Repatr—N. egligence — Misfasane 
and nonfeasance—I: njury to person— Damages. 

This was an action against the defendant corporation to re- 
cover damages for alleged negligence and misfeasance on their part 
_in the making ofa street which ended in. a deep ravine 
and for insufficient lighting and fencing the same. Plaintiff sus- 
tained injuries while driving in a motor car along the street 
which was not sufficiently lightec, by falling over the ravine in. 
consequence of the ravine not being properly fenced. ‘The jury 
found that the street was a danger to persons using it and the 





I. (1906) 43 S. L. R. 422. 
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unfenced ravine was a hidden trap. Defendants took no care to 
warn the public of the existence of the danger. Held that plaintiff 
was entitled to damages on the ground that the défendants had 
been guilty of misfeasance in that they left the street in a dan- 
gerous condition and they acted negligently iu the performance of 
statutory duties, 





Eccles & Co. v. Louisville & Nashville Railroad Co. 
|1912] 1 K. B. (C. A.) 135. ç 

Practice—Evidence—Action in foreign court—Production of 
documents, order for—Documents tn possession of servant as such— 
Refusal—Contempt—A ttachment. 

An order had been made undet the Foreign Tribunals Evi- 
dence Act for the examination of a certain person and the produc- 
tion by him of certain material documents of which it appeared he 
had possession, custody and control only in the character of a 
servant toa master. ‘he master was no party to the proceed- 
ings. On the refusal of the servant it was sought to attach him 
for contempt of court. Held by the majority of the court 
(Vaughan-Williams and Buckley Li. JJ., Kennedy L. J. dissent- 
ing) that an order for attachment ought not to be made because 
the court was not satished that the documents if produced 
would not be in violation of his duty to his master even though 
his master had not expressly forbidden him. 





Stoddart v. Union Trust, Limited. 
[1912] I. K.B. (C. A.) 181. 

Chose 12 aciton—Assignment of—Contract induced by fraud— 
Action by asstgnee—Priority over the right of the asst gnee—Dama- 
ges against assignor for fraud. 

In this case one P sold some property to the defendants fora 
sum of money of which a balance of 800 £ remained unpaid and 
payable by instalments. He assigned that debt to plaintiff for 
value and gave notice of the assignment to the defendant. The 
defendant was induced by fraud and misrepresentation to enter 
into the contract with the vendor. Plaintiff had no notice of 
the fraud. In an action by plaintiff to recover the money, 
defendant without claiming to rescind thé contract, pleaded 
that he was induced to enter into the contract by the fraud of 

the vendor and that he sustained damages and fhat he was not 
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liable. He also counter-claimed against the vendor for damages 
in the event of his being held liable, The jury found that 
defendant was induced to enter into the contract by the fraud 
of the vendor and that he sustained damages. The judge gave 
judgment for the defendant both in plaintiff's action and in the 
counter-claim. Held, that in the circumstances of the case the 
assignee was entitled to recover the amount without regard to 
the fraud of the vendor. 


Deiton v. Cockle & others. [ror2]I. K. B. 206 (C.A.) 
Practice—Order for judgment—Fudgment signed more than a 
year after-— Notice of intention to proceed—Necesstty —O. LXIV, ?. 13. 
Order LXIV, r. 13, provides that the partv who desiresto proceed 
in any cause or matter in which there has been no proceeding for 
one year from the last proceeding shall give one month’s notice, 
In this case an order giving plaintiff leave to sign judgment 
against defendant was obtained. No further step was taken by plain - 
tiff for more thana year after the date of order. Plaintiff then 
signed judgment. Defendant applied to set aside judgment on 
the ground of irregularity for not giving notice, Held that the 

case did not come within the rule and no notice need be given. 


Keymer v. Reddy. [1912] I. K. B., P. 215 (C. A.) 

Practice—Appearance under protest—Condttional appearance 
—LEnlar gemeni of time. 

An English merchant brought an action against a merchant 
in Madras and obtained leave to serve the writ out of the juris- 
diction witha notice callingon him to enter appearance within 
go days. . He entered an appearance under protest reserving his 
right toquestion the jurisdiction of the court. The Master 
endorsed on the appearance that appearance-would be uncondi-: 
tional unless the defendant applied within a certain time to set 
aside the writ as application was made within the period. It 
was contended for the plaintiff that the appearance became 
unconditional and that it was beyond the power of the court to 
set it aside. eld that the defendant objecting to the jurisdic- 
tion has a perfect right to appear under protest; that the practice 
of the Master to impose that condition has no statutoty authority 
and cannot limit the powers of the court to enlarge the time for 
objecting to the jurisdiction. 





cd 
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„„Actiesselska bet Dampskile Hercules v, Grand Trunk 


Pacific Railway. [r912] I. K. B. 222 (C.A.) 
u Practite—Foreign Corporation carrying on business in 
England —Service of writ within England—O. XI, r. 8. 

The question in this case was whether the service ofa 
writ ou defendants, a foreign corporation carrying on busi- 
ness in England, was a proper service. Defendants were a 
foreign corporation incorporated for the purpose of con- 
structing a railway line in Canada. Four of the directiors 
resided in England and formed the London Committee. 
The London Committee entered into contracts for raising loans 
by means of the issue of bonds and debentures for the purposes 
of the Corporation. The Committee had a fixed place of business. 
within the jurisdiction. In an action of demurrage a writ was 
issued by the plaintiff and served on the Secretary of the Com- 
miittee. eld that the defendants were resident in England and 
catrying on business within the the jurisdiction of the court and 
that the service was a proper and valid service: | 





Victor v. Victor. [1912] 1. K. B. P. 247 (C. A.) 


Bankruptey—Proveable debt—Annutty payable to wife under 
separation deed— Actiton—~Matntatmmabtlity. 


A wite who is a party toa separation deed cannot maintain 
an action against her husband who has become a bankrupt for 
the amount of the annuity provided by that deed and for 
arrears if she had not elected to prove. 


JOTTINGS AND CUTTINGS. - 

City Ordinance requiring Fruit exposed for sale to be protect- 
ed from Flies and Dust.—A city ordinance of St. Paul requires that 
all berries, cherries, dates and gs exposed for sale in any store, 
shop or building shall be protected from flies, and all fruits, berries 
and candies exposed for sale outside the building, or in any 
wagon or cart, shall be protected from both flies and dust. Its 
validity was contested before the Supreme Court of Minnesota on 
the grounds that it is unreasonable, impossible of performance, in 
restraint of trade and in cotflict with the State and Federal Consti- 
tutions. Butthe Supreme Court finds it objectionable to none of 
those criticisms, saying : ° 


> * > ' * 
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“Tf the legislative authorities have the power to regulate the 
sale of cottolene, baking powder, farm and dairy products, to con- 
trol butchers, the business of pharmacy, to enforce vaccination of 
school children, to regulate the smoke nuisance, and compel street 
car companies to sprinkle their tracks for the protection of the 
public health, then no question should arise. as to the legislative 
power to protect fruits aud candies from being exposed where they 
will accumtlate the germ-laden dust of the streets or permit con- 
tact with flies. 


«The fact that the enforcement of the ordinance may require 
some radical change in the method of conducting a business does 
not necessarily furnish a defence to its enforcement. A privilege 
long countenanced does not always amount to a personal right. It 
is a very convenient and perhaps effective method of advertising 
fruit to display it in front of a store or on the street, in the view of 
the passer-by ; but if, by its accumulation of dirt and germs, the 
health of the consumer is menaced, then certainly the police power 
may be invoked to take reasonable stepsto abate this source of 
breeding disease, and, if necessary, may entirely deprive the vendor 
of fruit of the privilege of exposing it in the open air. The ordinance 
is a movement in the right direction. Itspeaks for health and 
cleanliness, and every right-thinking person ought to be in sympa- 
thy with a movement of this kind. 


« Properly construed, the ordinance isnot designed to be bur- 
densome, and it ought to be possible to provide some method of 
adequate protection without depriving exhibitors of the right to dis- 
play their goods in the open, It may not be possible to completely 
protect fruit from dust, unless it is isolated in such a manner as 
to keep it out of the air; and, of course, that would result in the 
deterioration of the fruit, if kept confined too long. A fair meaning 
its provisions is that fruit kept on exhibition onthe outside of a 
building shall be no more exposed to dust than when it is kept on 
the inside of a building. The ordinance contemplates that every 
reasonable precaution should be taken to protect fruit from dust and 
flies when exposed in the open, andat the same time uot result in 
its deterioration for lack of air. If experiment determines that this 
result is not possible without shortening the time to which fruit 
shall be confined, then suchinconvenience as may result from it 
must be assumed by the fruit vendor. The ordinance is bitterly 
criticised because its provisions include all fruits, such as oranges 
and bananas, which it is claimed require no protection. While, no’ 
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doubt, a distinction may be drawn between such fruits and others, 
such as berries, it is not for the courts to say that even oranges and 
bananas should not be protected against the accumulation of dust 
and the approach of flies. Surely even those fruits are much more 


wholesome and less dangerous in scattering germs when kept free 
from flies and dust. 


“ Something may be Said in opposition to the enforcement of 
such restrictions in the case of wholesale or comtmission-houses, 
where boxes are opened and exposed for the temporary purpose 
of displaying the contents to prospective purchasers. Here again the 
courts cannot interfere and declare the ordinance void for uncertainty, 
or as an infringement upon the personal right of such merchants, 
merely because it will create an inconvenience in their method of 
conducting business. If experience shows or develops the fact that 
the enforcement of the ordinance seriously interferes with the con- 
duct of the business of those merchants, redress must be sought with 
the legislalive power, and not with the courts.” — American Law 
Review, 

[Certainly we would like a-similar bye law being made by all 
our Indian Municipalities for the protection of exhibited eatables from 
filth and dust.—Ep. | 

++ 

‘Husband and Wife—" Necessaries "—Artificial Teeth.—Artifi, 
cial teeth made by a dentist for a married woman constituted “ neces- 
saries” for which her husband was primarily liable. Clark v. Tenneson, 
1380 N. W. 895. (Wis).—/ézd. 


* * 
% 


Reception of verdict in absence of accused.—In a recent case in 
` Minnesota a man was being tried on an indictment for assault. He 
had not been imprisoned, but had given bail. When the jury retired 
to consider their verdict he went out of the court room, and when 
they returned between five and six o’clock in the afternoon he did 
not, nor 20uld he be found, so the court sent them back and ordered 
them to be locked up all night for he would not receive the verdict in 
his absence. The next morning at 10°30 the jury were called into 
court and the following is what took place ; l 


The Court: “Send for the defendant. Now, gentlemen, we 
will have to ask you to be patient until the defeadant arrives,” 


A Juror: “ May I address the court ?” 


The Court: “ Yes; but we cannot take any verdict, you undef- 
stand.” a , . 


- 
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A Juror: “ Well, this seems to be a rather peculiar proceeding. 
Suppose the defendant does not show up for several days, or weeks; 
-what then? Are we to remain as prisoners ?” ° 


The Court: “We do not want fo discuss the case in the ab- 
sence of the defendant, You will not be detained a great while 
longer. You can remain in your places, if you can be more com- 
fortable. I think we will have the court room cleared for the 
present, and keep the jury in this room. Would you rather remain 
here in this room?” 


They said they would. An hour later they were again called 
up by the court. 


The Court: “The defendant is not present. Ever since the 
court was informed that you had agreed on a verdict and were ready 
to deliver it last night * * * we have been ransacking the town 
to discover the whereabouts of the defendant. Having exhausted 
every means to have him here, we will receive the verdict at this 
time,” 


The jury then returned the following verdict: ‘We, the 
jury, find the defendant guilty of the crime of assault in the second 
degree.” 


The defendant and his sureties were then called and his bond 
declared forfeited, anda begch warrant issued for his arrest. Some- 
time after this he was arrested and sentenced to five years in prison 
and he appealed to have the judgment set aside because the verdict 
was rendered in his absence. A number of cases were cited in 
support of his contention, most of which were to the effect that 
where the accused is in custody he must be present when the ver- 
dict is received. And there are a few rulings of Appellate Courts 
that it is immaterial whether the absence of the accused is voluntary 
or involuntary and that a verdict cannot be received in his absence 
tinder avy circumstances. But the Supreme Court of Minnesota 
affirmed the conviction, saying that the prisoner could not take 
advantage of his own wrong to defeat the ends of justice, and that 
the cases which held that he could were “unsound in principle and 
an apotheosis of technicality.”—7he American Law Review, | 

* a l ä 
* 

Defamation—Charge of “ Unchastity.”—A libel charging in 
effect that the plaintiff, a woman, is keeping a house of prostitution, 
imputes “ unchastity ” to her, within the meaning of the statute, 
«It is possible that such a woman might be esteemed chaste in a 
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community in which the keeping of a house of ;prostitution is regard- 
ed merely as a breach of etiquette, but not in Minnesota.” Lysacker 
v. Pub. Co. 130 N. W. 850, (Minu.)—The American Law Review, 
x * : 
# 

Elections—Account of Expenditures—Cigars.—A candidate for 
nomination is not estopped by the fact that he included the price of | 
a box of cigars in his account of expenditures from showing that 
the use of the cigars is a common courtesy which men extend to 
their friends without any thought on his part or their part that they 
would be influenced in their votes, Re Umbel, 80 A. 541. (Pa.)—Jb7d- 

oe & 
$ ‘ 

_ Lawyers of Ancient Greece.—The. practice of law in the days 
and land of Solon, Plato, Demosthenes, Aristotle and Socrates 
included much that ig interesting in the history of jurisprudence. 
Education provided liberally for logic, philosophy, rhetoric and 
oratory, all of which help to make up a good lawyer. 


Students of Grecian history state that Greece had no institution 
corresponding to the modern bar, Parties toa suit were supposed 
at first to conduct their cases in person, but litigauts were at liberty 
to consult friends or experts in the law. These legal men wrote 
out arguments fortheir patrons and the latter delivered them in 
court from memory. Under this system the man of law did not 
limit his services to one side only, but, by preparing arguments for 
both parties, could earn two fees. 


In the course of time, however, the advocate was allowed to 
appear for the client, and in certain cases public prosecutors were 
appointed, whose fees were fixed by law. 


In the celebrated Areopagus Court at Athens, in which all high 
crimes were tried, parties urged their cases personally or by their 
attorneys ; but no crnaments of rhetoric, no attempts to move the 
passions were allowed. Among the Spartans every one. was forced 
‘to plead his own cause; no advocates were employed and eloquence 
was useless. | 


With the multiplication of causes in the courts and enlargements - 
of the political relations of “Athens, the art of eloquence came into 
much demand and the practice of employing others to advise and 
conduct a case became more general. By degrees the custom arose 
for a party toopen his case ina brief speech and then to ask per- 
mission of the court for his lawyer, wbo stood beside him, to finish 
the argument. So, also, ifa defendant were disabled from any: 
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cause, the court ailowed the advocate to speakin his stead. It is 
said that many of the existing speeches of the Attic orators were 
either never delivered at all by their authors or were spoken only as 
a continuation of an argument opened by a litigant. Demosthenes 
commenced his career by thus writing speeches for others. 


There was no judge to preside. The arbiters were assemblies 
numbering from five hundred to fifteen hundred men, who were 
called dicasts, and they decided each case by ballot. These dicasts 
were judges and jurymen combined and received for their services 
about nine cents apiece for each day’s work. Plato condemned some 
of the verdicts as the actions afa mob instead of being acts of 
justice, 

While criminal charges seem to have been frequent, yet civil 
matters also commandeda share of attention, andasthe wills of 
several Grecian philosophers have been preserve, it is presumable 
that disputes arose about the disposition of property and the like. 

Solon’s laws were very numerous and covered many minute 
affairs, He was frequently referred to foran interpretation of a 
law. He fled froin these difficulties by starting on aten years’ travel- 
ling tour, having first secured the adoption of his laws for a hundred 
years, This presumably made increased business for the courts. 


Charondas, who prepared the codeofa Dorian colony in Italy, 
enacted that if any man proposed a new law he should enter the, 
assembly with a halter around his neck, and if his proposed law was 
not adopted he should be hung at once. Here was an effort to 
diminish litigation, but there is no record that it succeeded. 

The laws of Lycurgus were not written, and written laws were, 
infact, forbidden. Here was an encouragement for disputes. 


In time, the influence of lawyers on the general administration 
of Justice exercised a very important control, not only over the 
judicial tribunals, but also as a check to the injustice of pro-consuls, 
and even to the despotism ofthe emperors themselves, The bene- 
ficial influence of the profession among the Greeks, however, was 
diminished by a singular state of affairs. While Greek was the 
language of the Eastern Church, yet Latin was the language em- 
ployed in legal affairs until after the s'xth century. This added to 
the influence of the clergy with the people, who advised with them 
in their owu tongue. | 


Concerning the Grecian lawyer's compensation, theory and 
practice do not seem to have harmonized. In theory, the original 
idea was that a lawyer who appeared in court on behalf of a litigan 
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should do so withouta fee: but the theory seems to have been 
frequently followed by the breach ofit. Many lawyers of Greece 
had large incomes from the practice of their profession. The public 
advocates, however—those who appeared for a city or community— 
seemed to have received their compensation chiefly in the honor of 
the office, as their fees were fixed by lawat .adrachma each for 
every case they managed.— Albany Law Journal. 
* 
# % 

How fo Prepare a Brief.—In the preparation of a brief a lawyer 
ought to be thoroughly imbued with the spirit of the law, and he 
ought to have an intimate knowledge of the theory of the law, in 
this respect, that each case isto be tried but determined on its- 
individua) merits, and that the judicial precedents applicable thereto - 
are evidence of what the law is on like points and questions, which 
the courts are bound to follow, not only on questions precisely like 
the one which was first determined but also on those which, how- 
ever different in their origin or special circumstances, stand, or are 
considered to stand, upon the same principle. He must know the 
weight and effect of precedents, He must remember that inductive 
end deductive reasoning by virtue of the applicability of principles 
to facts is a part of our system of law, and furthermore he must be 
cognizant of the responsibility resting upon him in the preparation 
of a brief, for great care is requisite, in order that nothing be neg- 
lected, omitted, or added to endanger the cause. 


The question now arises :{What is a brief? Originally a brief 
was “a writ whereby a man was summoned to answer any action, or 
it was any precept of the king in writing issuing out of any court, 
whereby he commanded any suing to be done.” (Cowel). The 
writ consisted of a concise statement of the plaintiff’s case. Later 
on the phrase “to hold a brief” meant to be retained as counsel in 
a case, to argue for. “To take a brief’? meant to accept the con- 
duct ofa case. In early times a briefless lawyer was the target of ' 
much wit, thereby showing that a brief in the above sense was of 
the utmost importance to a lawyer. There is no doubt but that the 

rief in its modern sense andform grew out of the writ, A 
brief, in the modern legal sense, is either an abridged or detailed 
statement in systematic order of a plaintiffs or defendant’s case, 
prepared by the attorneys, for the information of the court and for 
the attorneys’ instruction and that of counsel ina trial at law; 
wherein is contained a clear, correct and concise statement of 
a statement of the points and questions arising from the facts, 


facts, a 


~è 
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with the authorities cited in their support, or a statement of the 
errors, exceptions and objections cited upon an appeal, with the 
necessary arguments and citation of authorities, and wherein proper . 
answers are made to whatever may be objected against the client’s 
cause. The object of a brief is to inform the court, to instruct the 
attorney and counsel, as well as to act as a digest of the case. 


Briefs may be divided into two kinds: Trial and appeal briefs, 
Although one authority defines a trial brief as a formal memorandum 
in systematic order, but concisely expressed, of tLe points of law or 
of fact to be developed or expanded in argument, or to be pursued 
in the examination of a witness, still it is maintained, and rightly, - 
that a trial brief ought to contain a brief statement of the facts and | 
the theory of the case, all the points and questions likely to be 
raised in pleading, evid nce and practice in the particular case at bar . 
all the principles of the substantive law applicable thereto, as well as 
a memorandum of the proofs aud arguments. In the preparation of 
a trial brief the following steps should be followed;. 


1. A clear and succinct statement of the facts in logical 
sequence. 


2, A well defined theory formulated in accordance with the 
facts, | 


3. A statement of the general principles of law involved itt the 
case, 


4, A clear, concise statement of the points, questions and pro- 
positions relied upon, with their appropriate authorities cited, 


5. A memorandum of the nature and kind of proof. 
6, A memorandum of the arguments, 


7. A note on the anticipated line of defense, 


It is the opinion of eminent practitioners that a lawyer’s trial 
brief, ought to be prepared with as much care and formality as an 
appeal brief, excepting the question of printing. | 


Courts of last resort usually set forth in their rules the manner . 
and form in which they wish the briefson appeal .to he prepared, 
For example; Rule 61 of the Supreme Court of Michigan reads as 
follows : “ The party bringing a case into this court shall, in his 
brief, make a clear and concise statement of the case, and of the. 
errors upon which he relies.” It will, therefore, be seen that the. 
brief of the appellant may be divided into three parts, each one of. 
which is essential, 
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T. A clear, correct and concise statement of the facts. 


2. A statement clearly made, point by point, of the errors 
relied upon. m 


* 


3. The argument of the case.—Zhe Law Students Helper. 


* @ 
* 


Hot Potato when a Deadly Weapon ?—It-appears that a hot potato © 
if it is hot enough may be classed asa deadly weapon when used to 
inflict injury. A Chicago indictment reads as follows: . 


“Frank Smith, late of the city of Chicago, did on January 24 
IgIt, at the city of Chicago, county of Cook, State of Illinois, afore- 
said, then and there being, did then and there with a certain instru- 
ment commonly celled hot baked potato, said hot baked potato 
being a dangerous and deadly weapon, without any considerable 
provocation whatever and under circumstances Showing an aban- 
doned and malignant heart, did essault said Anna Hygsick with 
intent to do great bodily injury.” 


Commenting on this case, a paper of that city tells of a sixteenth 
century citizen of old Amsterdam who charged’ his wife Katrina 
with “a long continuous daily assault upon his peace and very life 
with a most sharp, hartful and cutting knife, to wit, her tongue, 
which truly he doth fear will make him dead.” 


There is a record of a Spanish casein the fifteenth century in 
which a man of some literary notoriety entered complaint against 
an amateur poet who had more than once “assaulted” him “ by 
reading to him, in aloud voice, his vile, idiotic, so-called poems 
more murderous than sword or dagger, bludgeon, mace or axe.”-/éid, 


k % 
* 


Libel and Right of Privacy.—The legal machinery of the state 
of Washington recently found its wheels locked and unable to afford 
any aid to a young lady whose photograph had been publishedin , 
newspaper in connection withan article regarding the knavery of 
her father in the fraudulent use of the mails, She was, of course, an 
innocent party, but, unlike the innocent bystander who is shot in a 
street brawl, there was no remedy. The statute provided that a 
writing which shall expose any living person to hatred, contempt, 
ridicule, or obloquy, or to deprive him of the benefit of public confi- 
dence or social intercourse, shall be considered libellous, and that it 
shall be sufficient to allege in the complaint that the publication 
is written of or concerning plaintiff (Rem. & Bal. Code, Ss, 292, 2424). 
As the defamatory article was not about the young" lady in question 
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_the Washington Supreme Court held that she had no remedy under 
the libel statute, and, though it was admitted by all parties that she 
had been wronged, the court said that it could not apply the so-called 
right of privacy doctrine to this case,as it has been applied by 
precedent; that therefore there was no remedy under the present law; 
hat “it is a subject for legislation and to the legislative body an 

‘appeal might be so framed that in the future the names of the inno- 
cent and unnoffending, as well as their. likenesses, should not be 
linked with those whose relations to the public have made them and 

-` their reputations in a sense the common property of men.” Hillman 


' v, Star Pub. Co., 117 Pacific Reporter, 594..—7he Law Student's 
` Helper. 
Ei 


Pinning Him Down.—In a little sequesteredicountry town,- 
where the court of justice is over the general store, and where the 
judge is an old,grizzled farmer,thoroughly familiar with pitching hay 
and milking cows, but having a very limited knowledge of the law, 
the prisoner had pleaded “Not guilty ” to a charge of burglary, 
The lawyer for the prosecution was endeavoring to show the court that 
the accused was a man of low character. 


“ What were you doing the night before the robbery? ” he ques- 
tioned severely. 


“I was playing pinochle with Jed Parker and another feller.” 
answered the prisoner evasively. 
; 


« Ab, I thought so!” shouted the lawyer triumphantly. “Playing 
cards, and with that loafer, Jed Parker! Gambling and in bad 
company ! But you mention a third party, sir. Who was the other 
good-for-nothing ? ” 

The prisoner hesitated, 

«Answer me!” bellowed the lawyer,” 


n Wa-al,` sir, if ye must know,” said the saccused, “it was the 
Judge here.” —/Judge’s Library. —Lbid. 
. uN l 

The Centenary of Charles Dickens—The interesting paper of 
Mr. George Packard on the Lawyers of Charles Dickens, published 
in our July number, reminded us that this year occurs the centenary 
of the great novelist. Andit is to be celebrated,* as Thackeray’s 
was last year, by the English bar. For Dickens, like ‘Thackeray, 
says the Law Journal, was a member of the Middle Temple, though 
he was never called to the Bar. He entered his name asa student 
in 1839, eight years after the author of Pendennis took his first meal 
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in the famous old Hall, Though Dickens’ connection with the 
Middle Temple was less intimate than Thackeray’s, his association 
with the Law may be said to have been closer. No novelist has 
created so many lawyers; nearly: forty are to be met with in his 
pages. ‘Jarndyce v. Jarndyce” and “Bardell v. Pickwick” are better 
known than any law suits actually tried in the courts. If the foun- 
tain—-which the late Lord Coleridge once irreverently described as a 
“squirt’—is the most familiar thing in the Temple, it is because 
Tom Pinch and Ruth were wont to meet by its side. Dickens, when 
he abandoned his intention of joining the Bar, succeeded in doing a 
very notable thing. This is how the late Sir Frank Lockwood, in 
his lecture on “The Law and Lawyers of ‘Pickwick, ’’’ described 
i t: “He had eaten the five or six dinners which is part of the neces- 
_ Sary legal education for a barrister, and he had suffered in conse- 
quence the usual pangs of indigestion. . . . Dickens did that which 
I venture to think but few have done, for, giving up all idea of 
pursuing a legal education, and finding that the dinners did not 
agree with him, he got back fromthe Inns of Court some of the 
money which he had deposited. You arè all familiar withthe process 
which is known as getting butter out of a dog’s mouth; I venture to 
think that that is an easy thing compared with getting money back 
from an Inn of Court.” All the four Inns might join in paying a 
tribute to Dickens’ memory, for he found a home for his creations 
in all of them. Sydney Carton, Eugene Wrayburn, Sir -John 
Chester, and Pip are among those who lived in the Temple; Serjeant 
Snu)bbin had his chambers in Lincoln’s Inn, and Messrs. Kenge and 
Carby, in whose employ Mr. Guppy was, had their offices there; 
while Traddles, as well as Mr. Pickwick’s solicitor, Mr: Perker, 
was among the tenants of Gray’s Inn. The Benchers of Gray’s Inn 
may, perhaps, be forgiven ifthey join rather less heartily in the 
Dickens celebrations than the Benchers of the Middle Temple: w 
look upon Gray’s Inn generally as one of the most depressing 
institutions in brick and mortar known to the children of men”’—this 
is the unfavorable judgment passed by Dickens upon the Iun in 
“The Uncommercial Traveller” There can be few Londoners who 
agree with it, For the other branch of the profession,too, the 
Dickens centenary will have a special interest: Like one of his 
well-known characters, Mr: Guppy, Dickens was himself a solicitor’s 
clerk. For eighteen months he was in the service of Mr. Edward 
Blackmore, whose offices were in Gray’s Inn, carning, when he ' 
brought his career as an office-boy toa close, the respectable wage 
of rss. a week, There were, indeed, few points of legal life which 
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he did not touch. He was a reporter in the Lord Chancellor’s Court 
in his struggling days, and he was a Chancery litigant in his 
prosperous ones. He successfully.applied to the much abtised court 
in 1844 for protection against piracies of “ A .Christmas Carol” aud 
‘« Martin Chuzzlewit.’—A merican Law Review. 


e * 
% 


Cemetery, not a nuisance per se.—A cemetery, it is held, in a 
Georgia case, is not a nuisance per se. Cemeteries, the court says, 
atea necessity. A place where the dead maybe given decent 
Christian burial must be established, and the location of such must 
necessarily be upon some tract of land more or less suitable and 
commodious’; and it is impossible to find a tract of land that is not 
contiguous to the lands of some one else. And inasmuch as ceme- 
teries must be established, and should be located where they are 
reasonably accessible, it is rarely possible to so fix their location, 
when they are designed for the use of a populous town or city, where 
they will not be in more or less proximity to some residence ; and 
unless the soil of the land used as a cemetery and that of the conti- 
guous owners is such as to cause a drafnage which will produce a 
contamination of the waters, thereby putting in jeopardy the health 
or lives of the owners of the contiguous lands and the health of their 
families, or unless theair would be containinated, courts of equity 
will not interfere by the grant of injunctive relief to prevent the es- 
tablishment and location of the cemetery. Cemeteries are not per se 
nuisances, and it is only in exceptional cases that their establishment 
and locatiou would be enjoined bya court of equity. Where it is 
shown that the location of a cemetery in some place would conta- 
minate the water used for drinking purposes, or for watering cattle, 
- or other domestic animals, and that thereby the health of the resi. 
dents upon the adjacent lands would be endangered, and that some 
other place sufficiently convenient and.accessible could be procured, 
and that the. location of the cemetery atthe latter place is not 
Objectionable upon any vaiid ground, equity might interfere to 
prevent its location in the place where it is shown there are sound 
reasons for appre neming danger to the life or health of those resi. 
‘ding near by. 

[The above enni us of the case in Queen-Eim press v. Sami- 
natha ici M. 454= 6 M. L. J. 181 :-—Ep.] 
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The E vidence of Bloodhounds.—In a trial for murder in f Kansas 
-it was insisted on appeal tat the evidence of the tracking of the 


* 
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prisoner by-certain bloodhounds was improperly admitted and 
improperly instructed upon by the trial court, The court had in- 
structed fhe jury as follows: “ Evidence has come to you tending to 
prove that some 15 or 16 hours after itis alleged the deceased was 
shot, bloodhounds were put on certain tracks, believed to have been 
made by the one guilty of the shooting; that they followed him for 
several miles, ending their trailing at the home of James Huntington ; 
where defendant was staying. Before this evidence can be considered 
by you as 4 circumstance tending to connect the defendant with the 
crime, it must be-shown that the particular dogs were and are relia- 
ble and accurate and certain in following the trail of human foot- 
steps. So, if you find from the evidence given touching the matter 
here that they were and are reliable and accurate in this regard, then 
the evidence of their work and its result on the day in question may be 
considered by you, together with all the other evidence in the case 
as a circumstance determining the guilt of the defendant.” The 
Supreme Court holds-that this instruction was eminently proper and 
correctly explained the law of the subject.—Zhe American Law 


Review. i a * 
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A Spite Fence, Dogs and a Court Decree.—The right of an owner 
of property to build thereon a fence as high ashe pleases which bas 
‘been often upheld even in the case of a “spite fence’ must not be 
exercised as a reprisal fora judicial decree. In Wilson v. Irwin, 
the plaintiffs, two women, resided next door to -the defendant, who 
kept dog kennels and a large number of dogs, The dogs being very 
annoying, the plaintiffs asked an injunction against the keeping of 
the dog kennels on the ground that they were a nuisance. The 
court decreed in their favour and restrained the defendant from main- 
taining the kennels for breeding purposes, or from keeping any dogs 
that bark unnecessarily or otherwise annoy the neighbours, and re. 
quiring him to remove all the dogs but one. While the suit was 
pending, the defendant, to deter the plaintiffs from further prosecu- 
ting the suit, said to them, “If you womengive me any trouble and 
make me move my dogs, I am going to put up a 20-foot fence.” And 
when they won their suit, he put up a 20-foot fence between the 
two lots. The plaintiff's now state tothe court that he built the 
fence for the pufpose of deterring them from prosecuting the sait ; 
that it was wholly unnecessary and useless, and was also built for 
the purpose of resisting and rendering difficult the enforcement of the 
court’s injunction, and to punisl: them for resorting to law, by making 
the property unsightly and driving away tenants, And that the fence 
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was a nuisance to them and to theentire neighbourhood. The Court 
of Appeal of Kentucky ordered the defendant to remove the fence, 
Saying: 


“The question is: will the court sit quietly by and permit a liti- 
gant to annoy and harass his adversary in this manner, in the hope 
of deterring his adversary from seeking protection from the court? 
The fence was erected following’a threat, and after the court had 
‘ ordered the temporary injunction prohibiting the continuation of tbe 

dog-breeding establishment. The court’s first duty is to protect its 
litigants, and to permit nothing to be done which tends to the mis- 
carriage of justice, One may have the right to build a spite fence, 
but not for the purpose of driving a litigant from a court of justice. 
One may give a person $ 50to leave the state, but not to prevent him 
from testifying. Again, one may sue another; but he may not threateu 
to do so if he comes into the jurisdiction to testify. The question of 
contempt in the matter at bar is not dificult of distinction from the 
case of a complaining nzighbor against one who has built a fence 
which excludes his light andair. The doctrine of ancient light is 
not involved here, but the doctrine of having causes in court heard and 
disposed of in an orderly way, free from duress and oppression.... 
‘Justice cannot properly be administered if litigants are intimidated. 
The courts must be free, and itis the duty of the court to protect 
litigants, no less than witnesses, that the orderly administration of 
justice shall not be impeded. ‘The record amply sustains the court’s 
findings of fact, and on these findings he properly required the fence 
to be removed. -It is insisted that Wilson had the right to build a 
fence on his own land, and build it as high as he pleased; but he 
had no right to interfere with the administration of justice and ‘he 
may be required to remove anything that was built to interfere with 
justice?" — The American Law Review. 


CONTEMPORARY LEGAL LITERATURE. 


The January part of the Harvard Law Review opens with a 
learned article on “RELEASES AND COVENANTS NOT TO SUE JOINT, 
© OR JOINT AND SEVERAL DEBTORS” in which the writer states and 
discusses the present law as regards:—(r) Effect of a release upon 
the creditor’s. right. (2) Effect of a covenant not to sue or a quali- 
fied release upon the creditor’s right. (3) Effect of covenants and 
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qualified releases where one joint debtor isa surety. (4) Import- 
ance of the creditors knowledge of a suretyship relation between 
joint debtors. (5). Whether consideration received from one 
joint debtor must be credited in proceedings against another. 
(6) Rights of a joint debtor who has received a covenant that he 
shall not be sued, or a qualified release. The article is a good 
summary of the whole law upon the subject deduced from 
English and American cases, chiefly the latter. | 
| ** 

Int he same number, there is an article entitled : “ SHOULD 
THE LAW TEACHER PRACTISE LAW” by Professor Kales in 
which the writer points out that:—(z) Though it is advi- 
sable that a teacher should also be a practising lawyer 
he ought not to handle cases himself but must only 
serve the needs of lawyers who have clients and who 
employ the law teacher because of his expert and special 
knowledge. (2) That the law teacher’s practice must be to 
some extent specialised and very naturally in the line of the sub- 
ject which he teaches. (3) That the law teacher should be a 
successful original thinker and must be able to determine what 
problems are vital and. what views are sound and to impart those 
views to the students. (4) That though it may not be given to 
every teacher to bring out original and authoritative text books, he 
must be able to at least revise old text books and write encyclo- 
peedic articles of a dignified character. (5) That it is only such a 
teacher rather than one who is purely confined to teaching in the 
law school that is required for our modern necessities. (6) That 
the objections raised against the expediency of a law teacher 
practising at the bar are not really well grounded as steps could 
be taken easily to retain him for tne benefit of the school con- 
sistently with requiring him to test the soundness of his legal 
‘principles in courtsof law and in better minds than his at the 
bar. a 


“LEGAL CAUSE IN ACTIONS OF TORT” is another subject 
on which artfcles have heen appearing in three numbers 
of the Harvard .Law Review ending with the February 
part, 1912, in. which Jeremiah Smith discusses the causes 
of liability in tort under the two well-known rules: 
(1) the damage to plaintiff must be an actual consequence 
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of defendant’s tortious act; (2) this consequence (the hap- 
pening of the damage) must have been reasonably foreseeable at 
the time of doing the tortious act, and concludes as follows:— 


Suppose that, in establishing a general rule uvon this subject 
of causation in actions of tort, we are confined to a choice Let ween 
two tests. First the rule of liability for probable consequences 
only ; second, the ‘general rule” we have suggested (‘ defend- 
dant’s tort must have been a substantial factor in subjecting 
plaintiff to damage complained of”). | 

If either of these tests is adopted as an exclusive general 
rule to be applied in all cases it is likely that practical injustice 
will occasionally result. Under the first test recovery may some- 
times be unjustly denied. Under- the second test recovery may 
sometimes be unjustly permitted. If injustice will appreciably 
result more frequently under one of these tests than under the 
other, then the test under which this happens should be discard- 
ed. Neither logic nor legal symmetry furnishes conclusive reasons 
for adopting a rule of law. The decisive consideration is that fur- 
nished by experience—the practical working of a rule. 


Our own impression is that practical injustice would result 
more frequently from the operation of the first test, and if we are 
compelled to choose one of the two we should adopt the second 
test. 


Suppose, however, that there is no difference between the © 
two tests as to practical injustice. Suppose that the number of 
unjust results from the application of one test will be exactly 
equal to the number under the other test. Under the one test 
there will be the risk that recovery may occasionally be unjustly 
denied to the plaintiff. Under the other test, there will be the 
risk that in an equal number of instances, a recovery may be 
unjustly allowed against the defendant. Whichever test then 
is adopted, one party or the other has got to runa risk of occa- 
sional injustice. Upon which of the two parties ought this risk to 
be imposed? Upon the innocent plaintiff or the tortions defend- 
ant? In the words of Judge Christiancy in Alyson v. Chandler 
u + * Does not sound policy require that the risk should 
be thrown upon the wrong-doer instead-of the injured party? 
The nature of the case is stich as the wrong-doer has chosen to 
make it, and upon every principle of justice he is the party who 
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should be made to sustain all the risk of loss which may arise 
from the uncertainty pertaining to the nature of the case and 
the difficulty of accurately estimating the results of his own 
wrongful act. Upon what principle of right can courts of 
justice assume—not simply to divide this risk which would be 
thus far unjust but to relieve the wrong-doer from it entirely— 
aud throw the whole upon the innocent and injured party ?” 
7” 

“TS LAW THE EXPRESSION OF CLASS SELFISHNESS?” is 
another article in the February number of the Harvard Law 
Review in which the writer refutes the correctness of the old 
answer to the question in the affirmative and concludes as 
follows:—It would be a strange situation surely if the courts 
were atthe same time enemies aud pattisans of the employer 
class. Isit not more probable that they were neither enemies 
nor partisans, but that, in formulating the general doctrine of 
the master’s liability to strangers as well as the special 
fellow servant doctrines, they were striving to do what seem- 
ed to them right and wise? They may have erred. Is there 
any evidence that they were actuated by discreditable or selfish 
motives? The writer holds uo brief for the impeachability of 
judges or the infallibility of courts. But a careful and, he trusts, ` 
a candid study of the decisions of English and American 
courts during many years, has convinced him that the body of 
` law thus developed is not the expression of class selfishness. On 
the contrary it seems to him an honest and in the main an 
adequate system of principles under which justice can be fairly 
administered between litigants without respect to class, rank or 
condition. 
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the Marumakkatayam law, resident within the limits of the. 
Madras. Presidency and to transfers and wills made by such 
persons resident outside those limits so . far as they relate to pro-.. 
perty situate within those limits. 
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STATEMENTS OF OBJECTS AND REASONS. 


The Judicial Committee of the Privy Council in Tagore v. 
Tagore (9 Bengal Law Reports 377) held that devises in favour 
. Of persons not in existence at the time of the death of the 
testator are invalid. That decision though based upon a text 
of Dayabagha, Chapter I, Placttum 1, has been held to apply to wills 
made by persons governed by the Mitakshara Law.’ The 
‘principle of this decision has also been extended to transfers 
enter vivos. The result is that if a Hindu wishes to settle 
property upon his sons, daughters, brothers or sisters for life 
with remainder over to their children, the bequest will not 
take effect except in favour of those who are in existence at 
the date ofthe gift ifthe settlement is «fer vrvos orat the 
‘date of the death of the settlor if it is by a testamentary 
instrument:. The intention of the settlor in either case being 
to benefit ali the children including those who may be born after 
the date of the gift or after the death of the testator as the case 
may be, the effect of the rulings already referred will be to defeat 
the said intention. Provisions of this kind are very common 
in deeds and wills executed by Hindus in this part of India and 
‘anumerable decisions have been passed invalidating such 
bequests on the strength of the Zagore Case. Whether the 
decision in the Zagore Case is right or wrong,’ it is necessary 
that the law should be brought into agreement with the senti- 
ments and wishes of the community: The object of this bill is to 
do that. It makes no attempt to interfere with the laws of 
inheritance. It*merely seeks to prevent the intention of the 
donor or testator being defeated. It is so framed as to carry out 
the wishes of the donor or testator subject to the very same limita- 
tions which exist under the English Law. It is intended to 
confer the same benefits on Hindu settlors and testators as the 
Transfer of Property Act by section 14 confers on communities 
other than Hindu or Mahomedan. 


Section 2 while enunciating the general rule is so worded 
as not to contravene the rule against perpetuities contained in 
sections 13 and 14 of the Transfer. of Property Act and in 
sections 100 and ror of the Indian Succession Act. he excep- 
tion to section 3 brings the rule in conformity with similar 
provisions in the Indian Succession Act. 
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CONTEMPORARY LEGAL LITERATURE. 

. The Duty of the Lawyer as an Officer of the Court :—'There 
is very. interesting article on the duty of the lawyer as an 
officer of the court, being the Presidential address delivered, last 
December by Christian Porras before the Milwauker PENRI 
Bar Association. . a oj 

He advocates the enrolment of the lawyer as a court officer’ 
and his being paid out of the public treasury so that he may 
owe no obligation to any one outside the public and that he may 
not owe any toclients too. The proposition is thus formulated:. 
«That the duty that counsel owes to the court and to the public, 
be increased, and that the duty which heowes to his client be. 
decreased proportionately, so that private interests shall not have. 
the power to induce an officer of the court to ae upon the: 

rights of the public.” - . 

Literature and the Bench.—There is another interesting’ 
article headed “ Literature and the Benca” which was the 
subject of séme witty discussion by some delightful diners at: 
the Authors Club on the 4thof December last and where Sir. 
Frederick Pollock was. the guest of honor, In the words. ae 
of Sir Frederick Pollock the, proportion of legal writers.. 
who try to write good English is -increasing both im: 
England and in ‘America. in the handling of law inia: 
scholarly and literary fashion. Among English lawyers who so” 
wrote may be- mentioned Lords Mansfield and Blackstone, in’ 
the earlier and in the later part of the eighteenth century. Of” 
the carefilly written judgments many were written by good ` 
scholars, nota few being a series of contributions to political ’ 
and historical science beyond legal technicaity. Sir Frederick | 
Pollock says that the and and 3rd. quarters of the nineteenth 
century formed a golden age of great English Judges. He says 
of them :—“ They handled the language partly with finished 
scholarship and partly with mother wit, sharpened by long 
experience of affai: rs aud advocacy. Not striving to adorn their 
plain business, they could rise to the height of great occasions,” ° 

Among modern judges he marks out Justice Willes and 
picks out two living learned friends, one on each side of the 
Atlantic, Justice Holmes, of the Supreme Court at Washington, 
and Professor Dicey of Oxford. g 


The Madras Law Journal. 
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“THE HINDU LAW OF ADOPTION AND ITS 
EVOLUTION.” 


Mr. Golap Chandra Sircar in his learned Tagore Law Lec- 
tures on the Law of Adoption observes: ‘The usage of adoption. 
is the survival of an archaic institution which owed its origin to 
the principle of slavery, whereby a man might, like the lower 
animals, be the subject of dominion or- proprietory right.” (The 
Law of Adoption, Lecture I, page 1.) Mr. Mayne, in his learned 
Treatise on ‘‘ Hindu'Law and Usage” which justly holds the field 
as a standard authority on the subject, says: “One might read 
through all the texts from the Sutra writers down to the Daya- 
bhaga without discovering that adoption is a matter of any pro- 
minence iu the Hindu system.” (Hindu Law and Usage: Sixth 
Edition, p. 127). With due deference to the high authority of 
the above learned authors, it may be confidently asserted that 
the above statements are far from being accurate. A historical 
study of the chief Smriti writers and of the commentators who 
followed them will clearly convince the reader that the practice 
of adoption did not originate in the baneful institution of slavery. 
He will also note that the custom of adoption was the most 
potent tactor in freeing early Hindu society from many of its 
most degenerating practices and in raising Hindu family life to 
such a pitch of domestic purity as is excelled in no other system 
in the world. ‘To bring home the truth of the above remarks, 
one has only to glance at the conception of life which influenced 
the early Aryan mind. It regarded this world as only astage in. 
which each should play his part and leave a strict account of his 
temporal and spiritual affairs to his successor. Á consciousness ` 
of this indebtedness made him feel burdened with a three-fold. 
obligation to the Rishis, to the Gods and to the Manes WARTS 
ARORA MA TATMA TAT, AHA: IAA: QL: 
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yia araa.” (A Brahmin is born burdened with 
three debts. He owes the study of the Vedas to the Rishis ; Sacri- 
fices to the Gods; a Son to the Manes; therefore he is free from 
debt who has begotten a son, who has offered sacrifices, and who 
has lived as a student witha teacher.’—Taittiriya Samhita VI, 3 
I0, 5; Satapatha Brahmana I, 7, 2, 11; Vasishta, Ch. XI, 48.) The 
conception reaches its climax when at the sense of approaching 
dissolution, our forefathers said: “‘ @aadaredetesta | aya: 
We We aa We ela se aw” (‘You are Brahma, you are 
Yagna, you are the Loka.”) The son answers: “I am Brahma (I 
shall study the Vedas). I am ,Yagna (I shall perform the 
Yagnas.) I am the Loka, z: e., I shall, by begetting a son, conquer 
the world of men (HATS) ; by performing meritorious 
works conquer the world of ancestors and by learning conquer the 
world of Gods.”—Sathapatha Brahmana, 14, 4, 3, 25). A son was 
therefore imperatively necessary to secure future beatitude, 
(“argasta ska gR’). “There are no heavenly.regions for the | 
sonless man,” so enjoins Aiteraya Brahmana. To heighten the 
imperiousness Of male desires, the physiological identity of the 
son with the father was also assumed as is apparent from the fol- 
lowing verse: f WARSI ARAA: (Self is born from self). 
Aiteraya Brahmanam. sar Ngaia gR | AAAA 
amaaan: aan |! From the several limbs (of my body) art 
thou produced, from my heart art thou born, thou art self called 
ason; mayst thou livea hundred Autumns. (Samaveda Mantra 
Brahmana P. x, K. 5, 17.) Here is indeed a clear indication 
that the guiding principle of the Hindu Law of Inheritance 
is kinship and not spiritual benefits, and when the late 
Mr. Justice Dwarakanath Mitter says that “the:Hindu Jaw of | 
inheritance in the widest acceptation of the term is essentially 
based upon considerations relating to the spiritual welfare of the 
deceased proprietor isa proposition beyond all dispute ” (true to . 
a limited extent in the Bengal system of inheritance) one has to 
infer that the learned Judge was ignorant of the above citations. 
Their Lordships*of the Privy Council, in the case of Katama 
Nachiar v. Raga of Stvagunga 1, say : “ There are in the Hindu 


Law two leading rules of inheritance—that founded on the reli- 
a a a he ESA 
I. (1863) go M.I.A. 539 at 610, °>  , 
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gious duty and superior efficacy of oblations and sacrifice, and 
that of survivorship.” The distinguished orientalist and scholar, 
Prof. Goldstucker also maintains that “there is only wae 
principle, the principle of spiritual benefit and the second 
principle of survivorship does not exist at all.” (Goldstucker’s 
Literary Remains, Vol. II, 165-168). It is reassuring to find that 
the old and correct law of the Smritis is being gradually re- 
_ stored; the learned Judges of the Madras High Court say : 
“Though the doctrine of religious benefit has exercised very 
much influence upon many of the great writers on Hindu Law, 
yet it is ‘now rightly recognised that Vignaneswara and most of 
his followers put their system ona radically different basis” 
—Balusamt Pandither v. Narayana *; see also Subasing v. Sarfaraz 
Kunwar ?. Even the Calcutta High Court, that stronghold of 
the spiritual benefit theory which has been till recently supposed 
to underlie the Dayabhaga system of succession, seems disposed 
to think that affinity by blood was the main “basis on which 
Jimutavahana reconstructed his tables of succession. (See 
the Judgment of Mitter J. in SoA AROT DS ` Bhattacherjes vw. 
Doss Goswami *), 

A son, being thus a reduplication of father’s self, was regard- 
edas a necessary adjunct to maintain that continuity of life 
. which ran through four generations. A text of Devala cited in 
Ratnakara says that “ of the undivided as well as the divided 
members of the family living together, partition of the heritage 
extends to the fourth in descent: this is the law. To that degree 
the members of the family are of the same body. After that there ts 
difference of body and the equal partition of pinda and heritage is 
desired.” ‘The discharge of the affairs of the household and the 
duty of presenting offerings to the departed which was cast on 
the. head of the family need not suffer in the least by the break 
that occurred in the chain of life on the death of a Hindu. He 
committed these duties to the charge of hisson. The Satapatha- 
brahmanam says, “ aam: qa: | ACA Wad HAJAR.” 
(“Now about the giving of charge; when he thinks he is 
dying, he says to.the son.” (Satapathabrahmanam 14, 4). 
An exact counter-part of the same ancient feeling appears in 


I. (1896) I.L.R. 20 M. 342. ; 2. (1896) LLR. 19 A 215. 
3. (1908) LIR. 35, Cal. 721. 
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early Roman Law which regarded the devolution of inheri- 
tance as a form of universal succession by which the heir was 
uno ictu “vested in the legal clothing of the departed ancestor. 
The fact that the sum total of a man’s rights and duties should 
at his death vest in some individual who would represent him 
to the world here and above was realised with such distinctness as 
to create in hima craving for a natural born son. To this cause, 
more than any other, are to be attributed such effusions of the 
glories and virtues of a natural born son as are embodied in the 
following verses : “ The hell cailed Ju? where the childless go, he 
who delivers from that is called Putra” (Text of Harita cited in 
Kalpataru), The failure of a natural born son led to the practice 
of adoption but this was not reached all at once. The fiction of 
adoption, as remarked by the late Sir Henry S. Maine, is the 
most violent of all fictions; andthe genius of the Roman lawyers 
as soon as it discovered its disadvantages hit on the conception 
of a will and the custom of adoption gradually receded to the 
background in the Roman system. Why did not the Hindu 
Jurists strike at the same line of thought? is a question which 
one is naturally tempted to ask in this connection. It was not 
the want of practical insight into the nature of things but the 
limitations of the Hindu society in which they lived and for 
whom they laboured that furnish an answer. Legislative power 
was not one of the functions exercised by Hindu sovereigns, and 
though they were clothed with rights divine, they could not 
originate, alter or abrogate the laws which were supposed to 
emanate from the Deity itself and.of which the King’s advisers 
were the expounders, A king was considered bound to accept 
the advice given by his Judge. The kingly office is no doubt 
described in extravagant terms“: — 


“The ruler of the universe formed him of eternal particles, 
drawn from the substance of Indra, Pavana, Yama, Surya, of 
Agni and Varuna, of Chandra and Kubera. And since a king 
was composed of particles drawn from those guardian deities, 
he consequently surpasses all mortals in glory. He is fire and air, 
He, both Sun ahd Moon: he, the god of criminal justice: he 
the genius of wealth: he; the regent of waters: he, the lord of 
the firmament. A king, though even a child, must not be 
treated lightly from an idéa that he isa mere mortal, Heis a 


et 
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powerful divinity who appears in a human shape.” (Manu: 
Chap. VIII, v. 3, 4, 5,7, 8) R 

But we see he is not endowed with any power of legisla- 
tion, with any power of altering or abrogating laws which 
exist apart from him and has an origin superior to him. Under 
such conditions of society, it was not possible for the Hindu 
Smriti writers to introduce a new power of Testation that 
could regulate the course of devolution in the same way as the 
Roman lawyers did for those who left no issue behind them. 
The innovations of Roman jurists ostensibly proceeded from 
the Sovereign power that was regarded by the populace as the 
fountain of law and that had the strength to nerve the arm of 
law: but not soin India. Hence many temporary make-shift, 
in the way of hypothetical sons, had to be provided for before 
the sense of the community could fall in with the interpreta- 
tion of the Smritis that on failure of a natural born son, 
the temporal and spiritual needs of a dying man could be amply, 
though not as effectually, met by an adopted son. The recog- 
nition of Kshetraja represents one phase of advance in legal 
theory of sonship. The Institution of Putrikaputra which still 
survives in the Sarvaswadhanam marriage of the West Coast 
represents another phase in the development of the legal theory 
by which a sonless father appointed his daughter to raise issue 
for him by her husband. The advancing ideas of later times 
rejected the practice of Niyoga and was dissatisfied with the 
Putrikaputra. The only alternative left was a resort to the 
practice of adoption which had not as yet gained universal 
acceptance. And the conditions which regulate its exercise are 
minutely laid down by Vasishta, (See his Texts, especially XVII, 
26, 28, 30,39; XV 1—10). We are here concerned with only one 
of his texts, vz. “ But let him not give or receive (in adop- 
tion) an only son; for he (must remain) to continue the line of 
his ancestors.” It isnot satisfactory to ali that the Highest 
Court of Appeal for British India should, by a novel method of 
interpretation—a method which is not in agreement with the 
Mimamsic interpretation of the Hindu Texts—legalise the adop- 
tion ofan only son. (Balasu Gurulinga Sami v. B. Lakshmappa; 
Radha Mohun v. Hardhat Bibi. The historical review 


o I. (1899) 26 I, Ay 113. 
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- contained'in the preceding-pages would show that by the adoption 
of an only son the obsequies of his (natural) father would 
fail and the reason given by their Lordships of the Privy 
Council that the text appeals rather to the ‘ moral sense of the: 
hearers” is refuted by a reference to the chapter on ‘gifts’ in 
Viramitrodaya, Smiti Chandrika, Parasara Madbaviya and the 
Vivada Chintamani. Equally under the Roman law, at least 
under the early Roman Law, “no adoption could take place, 
until proper arrangements had been made for the celebration 
of the Sacra or the performance of the sacrifices and ceremonies 
in honor of tue deceased ancestors of the natural fathér of 
the boy to be adopted.” (GHOSE on Hrndu Law, ist Edno., 

504). Although the Hindu legislators strained their re- 
sources to popularise the practice of adoption and succeeded in 
casting into disrepute the institution of other subsidiary sons, 
still they did not raise the adopted son altogether to the rank 
and dignity of an ‘ Aurasa’. 

The following texts of Brihaspathi ‘sat the matter beyond ` 
the shadow of a doubt :—“ As in default of ghee, oil is 
admitted by the virtuous as a substitute at sacrifices, so are the 
eleven sons (admitted as substitutes) in default of a legitimate 
son of the body and of an appointed daughter. No one but a 
legitimate son of the body is declared to be the heir of father’s - 
wealth. An appointed daughter is said to be equal to him. 
All the others are stated to have a claim to maintenance (only).” 
(Chap. XXIV, 12, 14). 

Anglo-Indian judges, steeped indeed with western notions 
of equity, have no doubt held that an adopted son has all the 
rights of a natural born son in the paternal as well as the 
maternal line. (See Sham Kumar v. Gaya'; Sankar v, Kulit 
Komal?). The above decisions have received the stamp of ' 
approval of their Lordships of the Judicial Committee? but _ 
are they in-accord with the genuine principles of Hindu Law? 
It remains only to point out how the two eastern and western 
branches of the Aryan race have developed the legal notion 
that presented itself to them at the threshold of their civili- 
sation. Starting from an imperious necessity that a son was _ 


‘I. (1876) LLR. 1 A. 256. 2, (1880) I.L.Rs 6 C. 256, 
3. (1883) 10 I. A, 138. : 
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necessary to continue the line of his ancestors and to carry 
on the worship of the family gods, the Hindu struck on 
the practice of adoption which to this day figures as an im- 
portant branch of Hindu Law and works momentous changes 
in the joint family system of the Hindus. Starting from the 
same notion, the Roman, with the practical eye of an accom- 
plished jurist, saw the inconveniences and disadvantages of 
adoption, and originated the law of wills‘which has exerted a most 
powerful influence in transforming human society and in making 
its wheels move quicker. But the object that influenced the 
Hindu and the Roman Jurists was the same. It is certain that 
both in the early Roman Law of Inheritance and in the Hindu 
System of Succession the notion of a will and of adoption was 
the consequence of the theory of a man’s posthumous existence 
in the person of his heir. The attributes of a modern will are 
apt to make us ignore the fact that the same conception underlay 
the two systems. A modern will may be described as an instru- 
meut in writing revocable at the pleasure of the testator, to 
take effect after his death. A peculiar feature of its character is 
its secrecy. But the researches of Sir Henry Mayne show that 
the ancient Roman Will—the t‘ testament per aes et Jibram”—was 
a proceeding which conveyed out and out the testator’s 
estate, and could not therefore be revoked, as “ there could be 
no new exercise of a power which had been exhausted” (see 
Mayne’s Anctent Law, p. 206) and that it was not secret, 
Saunaka tells us that a man eager to adopt has first to invite 
his kinsmen and in the presence of the “Jord of the 
village ” receive a son from his naturai parents, It was 
thus a proceeding by which a sonless Hindu appointed an 
heir tohim. It was attended with due publicity to avoid 
any future cavilor dispute. And when once a valid adop- 
tion had been made, it was not possible for the adopter to 
updo his act andthe rights of the adopted son sprang into 
existence go ¢nstante. S. VENKATACHARI, B.A., M.L. 


NOTES OF INDIAN CASES. 


Chinnu Pillai v. Kalimuthu Chetty.—I LR. 35 M. 
47.—The decision of the Full Bench in this case, it is hoped, will 
settle in this Rresidency a vexed question of Hindu Law, 
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According to the decision of the Full Bench an alienee from a 
co-parcener would-be entitled to what would be the share of the 
alienor at the date of the alienation and he would not be affected 
by events subsequent to the alienation. There is much force 
in’ the reasoning of Mr. Justice Sankaran Nair that, alienations 
not being recognised by Hindu Law, much assistance is not to 
be found in the Hindu Law itself in the solution of this 
question. As the alienee’s rights are recognised more as a matter 
of equity, it would be inequitable, as pointed out by the learned 
Judge, to give the alienee the benefits of increased share, and it 
follows that it is more equitable to hold that the purchaser is not 
affected by subsequent births and that instead of taking a fluctuat- 
ing share he takes the share which the vendor was entitled to at 
the time of alienation.. That is more a matter of equitable 
principle and that can only be the legal basis for the decision. 
Of course One circumstance is not adverted to, viz., that a co- 
parcener cannot be entitled by hisown unilateral will to declare 
himself divided, and he cannot, by transferring his rights, be 
entitled to do indirectly what he cannot do directly. The resuit, 
however, of upholding alienations is apparently to give the 
alienee a better right than his alienor. From the nature of a 
joint family, however, this result seems unavoidable. 





SUMMARY OF ENGLISH CASES. 


T. W. Thomas & Co. Ld. v. Port Sea 
Steamship Co., Ld. [r902] A.C. x. 
Bill of Lading— Construction—Incorporation of conditions as 
per charter parly—Arbttration clause. 


It would be a sound rule of construction to adopt that when 
it is sought to introduce into a document like a bill of lading a 
negotiablé instrument, a clause such as this arbitration clause, 
‘ not germane to the receipt, carriage or delivery of the cargo or 
the payinent of freight—the proper subject matters with which 
the bill of lading is conversant—this should be done by distinct 
and specific words ané not by such general words as those writ- 
ten in the margin or body of the bill of lading in this case. The 
words on the body of document were: ‘‘He or they paying 
freight for the said goods with other conditions as per charter 
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party” and the words in the margin were “ Deck load at ship- 


per’s risk and all other terms and conditions and exceptions of 
charter to be as per charter party ; including negligence clause.” 





E. Clemens Horst Co. v. Biddel Brothers. 
[1912] A.C. 18. 


Sale of goods— Delivery on ship—-Time for payment of price. 


If there is no contract as to the time of payment of price in 
the case of a sale of goods under a c. i: f. contract, to be delivered 
on board a ship for being carried to the buyer’s port, the seller is 
entitled to payment as soon as he ships the goods and tenders to 
the buyer the bill of lading and the policy of insurance. It is wrong 
to. say that he must defer the tender of bill of lading until the 
ship has arrived. and itis still more wrong to say that he must 
defer the tender of bill of lading until after the goods have been 
landed, inspected and accepted. 


Delivery of the bill of lading when the goods are at sea can 
be treated as delivery of goods themselves, the law in this res- 
pect being established from ancient times. 





Hanan v. Ehrlich. [1912] A.C. 39. 


Contract of serurce—Construction--Whether not to be performed 
within a year. . l 

A contract of service fora period of two years subject to 
determination at 6 months’ notice on either side during that 
period is an agreement “not to be performed within a year” 
within the meaning of S. 4 of Statute of Frauds and therefore 
requires writing. 

[Compare the decisions on S. 17, Cl. (d), of the Indian 
Registration Act.—Ep.] 

Per Lord Alverstone—If there is no mention of time and the 
time is uncertain, the agreement is not within the statute. If the 
time mentioned is more than one year but there is power to’ 
determine,. the agreement is within'the statute. 


_- Per. Lord Atkinson.—It .is questionable whether the deter- 
mination of a coutract by merely giving notice within'a year can! 
be called a perfermance of contract within tkat jeer. If ret, its 

2 ; 
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duration must be determined with regard not to this oni to the 
other provisions it contains. 


Per Cur—Where the language of the statute is ambi- 
guous and one finds that a particular construction has been put 
upon it by a number of authorities, extending over a great length 
of time it would be unwise and wrong on our part to adopt a 
different construction. 





De Beers Consolidated Mines, Ld. v. British 
South Africa Co. [1912] A.C. 52. 


Mort gage--Clog on equity of redemption— Debentures — Float- 
tng char ge—Charter—Fowers under. 


In considering whether a contract is a clog upon the 
equity of redemption the test is whether the contracts of the 
parties in reference to these two matters (clog and mortgage) 
are different parts of one transaction in which case the contract 
as to clog would be wnenforcible, or whether they are separate 
agreements, each independent of the other, the one forming no’ 
part of the consideration given for the other, ) 


The well known doctrine of equity, that in equity every- 
thing should be taken to be done which ought tobe done, 
cannot, in its application to contracts, however, be permitted to 
turn the conditional into the absolute, the optional into the 
obligatory, or to make for the parties contracts different from 
those they have made for themselves. What a party to a contract 
ought to-do, within the true meaning of this doctrine, is what he 
has contracted to do and nothing more and nothing less is to be 
taken, in equity, to be done. Bo arg 


A ‘grant of a monopoly prohibited by the ehaner of a 
chartered company is w/fva vires and void. : 


_ It is perfectly clear that the grant or license by a ee 
of land to some person to use and exercise exclusively over that’ 
land some of hig own proprietary rights is not .a monopoly of 
trade within the meaning of the clause prohibiting monopoly.. ` 


‘Obtter.—The House of Lords gave a’ unanimous obiter dictum 
to the effect that the-rule as to clog upon the | -equity of redemp“ 
tion will not apply to debentures, for the OE Teasons wi 
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(1), that no specific charge is.in the first. instance created by 
these mortgage debentures; (2) that the mortgagor is free to 
deal, in the ordinary course of business, with the assets subject 
to. the floating charge; (3) that the debenture-holder has no 
right :similar to the right of foreclosure possessed by an ordinary 
mortgagee and can never recover more in money than the amount 
of his debenture. 

A similar opinion of Lord Macnaghten in the Farrah case 
(1904 A.C 323 at p. 327) was relied upon in support of the obtzer 
dictum. The nature of floating securities such as mortgage 
debentures discussed. 





Crawford & Law v. Allan Line Steamship Co., Ld. 
[r912] A. C. 130. 

Shipping—Through bill of lading—Carriage first by sea and 
then by land—Duty of shipowner to notify on land carrier of 
damage to goods. 

In the case of a contract to carry goods partly by sea and 
partly by land under a through bill of lading it is the duty of the 
ship-owner, if the goods arrived in a damaged condition at their — 
destination, especially if he had given a statement to the consignor 
of the goods ‘that he had received them in proper condition, to 
notify to the carrier on land the state of the guods when he 
' handed over to him if he wishes to exculpate himself from the 
liability to any further damage to the goods; for to hold other- 
wise, 2.2., to leave the consignees to discover for themselves on 
what part of the route the damage was caused, would be to place 
them absolutely at the mercy of the carriers. It suits the inte- 
rests of these carriers to carry goods in this way for through 
freights ; but if they adopt that method of doing business for 
their own gain, it is but reasonabie that if they wish to escape 
liability themselves, they should be bound by noting the condi- 
tion of the goods when received by them to protect the interest 
of their customers, the shippers. 


——t ay 


Butter (or Black) v. Fire Coal Company, Ld. 
[1912] A. C. 149. 
Employer and workman—Injured workman—Negligence of 
another workman—Breach of statutory duty—Defence of common 
employment, . 
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When there is a breach of statutory duties imposed upon the 
employers for the protection of workmen against injuries likely 
to be caused by the negligence of fellow workmen, the employ- 
ers Cannot avail themselves of the defence of common employment 
to protect themselves against consequences of injuries caused 
by negligence of a fellow workman. | 


emia 3 


Miza Mohamet Tackey. v. R. S. F. McBain. 
[1912] A. C. 186. 


Action of deceit— Untrue statement—What must a plaintif 
prove? 

In an action of deceit by untrue statement it is incumbent on 
the plaintiff to prove actual fraud, z. e., a fraudulent intent on 
the part of the defendant. : 





Lady De Soysa v. Stanislaus De Pless Pol. 
[1912] A. C. x194. 

Contract—Penalty or liquedated damages—One sum stipulated 
Jor several matters—Assignment of contract after suit—Breach of 
contract —Dama ges pending’ surt, 

In the case of a contract to build certain rooms ina building, 
to furnish them and to supply various articles of consumption to 
enable the plaintiff to carry on the business of a hotel-in that 
building Rs. 150 was stipulated for each day of the breach of 
contract after the stipulated date: Æeld (1) that the breach was 
a continuing breach after the due date; (2). having regard to 
the number, dissimilar character and vague description of the 
several things contracted by the defendants to be done, the sum 
of Rs. 150 per day was liqaidated damages and not a penalty ; 
(3) The trial judge was entitled to give damages for breach of 
contract up to the date of judgment on a lower scalethan Rs. 150 
aday and to declare that the contract was to be at an end on that 
date ; (4) unless thereis a covenant prohibiting the assignment 
of the contract the promisee (lessee) was entitled to assign the 
contract—a right which would be consistent with a stipulation 
that the prorhissor (iessor) should not withhold his consent 
except for exceptionally good and strong reasons—and (5) that the 
assignee after the suit was entitled to be made a co-plaintiff 
along with the original promisee, 
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Corea v. Appehomy, [1912] A. C. 230. 


Possession of one co-owner—Not adverse to other cowwners, 1f 
no ouster. | 


> The possession of one co-owner is in law the possession of 
his co-owners, It is not possible for him to put an end to that 
possession by any secret intention in his mind. His possession 
cannot be adverse to others unless there is ouster or something 
equivalent to ouster. Though from continued, undisturbed and 
uninterrupted possession by one co-owner alone an original court 
may raise a presumption of ouster or something equivalent to 
ouster of other co-owners, yet if in a suit for partition between 
the co-owners who got the property by inheritance, the one 
co-owner who was in possession from the time the inheritance 
opened does not plead adverse possession as against others but 
pleads that he was the sole heir and was in possession as suca, 
the orignal court would be right in not presuming an ouster and 
in decreeing the suit for partition. | 





Dyson v. Attorney-General. [1912] 1-Ch. 158. (C.A,) | 


Finance Act, S. 26, Cl. (1) & (3)—Nottce, ultra vires—Part 
bad, whole bad—Taxing statite--Opintion as to value, not to be 
called for— Declaratory decree. 


Section 26, Cl (2), of the Finance Act, 1910, is in these terms: 
“Any owner of land and any person receiving rent in respect of 
any land * * on being required by noticefrom the ‘commis- 
sioners ‘shall furnish to the commissioners, a return contdining 
- such particulars as the commissioners may require as to the rent 
received by him, and as to the ownership, tenure, area, character 
_ and use of the land * * and any other matters which may properly 
be required for the purpose of the valuation of the land and 
which is iti his power to give, and if any owner of land * * fails 
to make such a return within the time, not being less than 30 
days, specified in the notice requiring a return, he shall be 
liable to a penalty not exceeding £50.” 


Cl. (3) is in these terms: “ Any owner of land may, if he 
thinks fit, furnish to the commissioners his estimate of the 
total value of site,” &ce. . 
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A, notice was issued under this section bearing date the 4th 
of August (but issued on the 9th) requiring, the addressee (a 
` House owner) to furaish within one month thereafter particulars 
as to the rent received in respect of certain holdings in the occu- 
pation of tenants and also as to the rental value of the house 
in occupation of the addressee himself, with a statement at the 
end that in default he would be liable to the penalty of £50 
prescribed by the statute. ‘The particulars were required to be 
furnished to a certain officer. In an action by the addressee 
against the Attorney-General as representing the Crown for a 
declaration that he was not bound to furnish particulars: Held: 
the notice was bad for various reasons :— 

(i) Because the date specified did not comply with the re- 
quirements of the section, being less than 30 days from the date 
of receipt by the addressee. 


(ii) Because the commissioners had no right to call upon the 
addressee to give his opinion as to the probable rental value of 
his house if rented out. They were entitled to call for information 
as to facts but not as to opinions which would be irrelevant in 
any enquiry not being of an expert. 

Held also, that this latter objection vitiated the whole 
notice. As Farwell L. J. puts it “the duty and the penalty. for 
disobedience are both one and indivisible and are co-extensive, and 
if the commissioners frame their requisition with so little care as 
to exceed their powers, the wholedemand and not merely the 
ultra vives portion becomes unenforceable. * * * * This 
statute is not merely ataxing Act but a taxing Act coupled 
with duties to supply information of a most onerous character * * 
To such an Act of all others the statement of Lord Carns in 
Partin ston v. Attorney-General) appiies:—“If there be admissible, 
in any statute, what is called an equitable construction, certainly | 
such a construction is not admissible in a taxing statute, where 
you can simply adhere to the words of the statute,” 

It was argued that a declaration ought not to be made but 
the parties ougiit to be left to their defences when the penalty 
is sought to be recovered. The court overruled the plea, hold- 
ing that a suit for declaration was the most convenient’ method 


I. (1869) 4H... C., I00. 122. . è 
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of enabling the subject to test the justifiability of proceedings 
on the part of permanent officials purporting to act under sta- 
tutory provisions. 


A further point sought to be made by the appellant, viz,, that 
the direction that the information was to be supplied to an 
officer other than the Commissioners was illegal was negatived 
as he was only an agent of the Commissioners, 


 Burgher v. Attorney-General. [1912] I Ch. 172 (C.A.) 
Finance Act, S.31—Notice must specify land in respect of which 
information called for—Fixing of time, less than statutory, effect of- 


Like the last, this was also a case under the Finance Act. 
S. 21 of the Act provides :—“ Every person who pays rent in res- 
pect of any land and every person who as agent for another 
receives rent in respect of any land shall, on being required by 
the commissioners, furnish to them within 30 days the name and 
address of the person to whom he pays or on whose behalf he 
receives rent, ” while S. 31, Cl. (3) provides the penalty in case of 
default. 


A notice was issued on the 25th of August, but actually served 
on the 26th. It called upon the addressee within 30 days of its 
issue to furnish particularsasto what holdings, what amounts 
and on whose behalf the addressee collected rents within a par- 
ticular area, threatening the statutory penalty in default. The 
action, as in the previous case, was for a deciaration that the 
addressee was not bound to supply the information. Hed 
that such a general requisition was not contemplated by 
the Act. The notice ought to specify the holdings in respect 
of which the information is called for. Farwell L. J. thought, 
agreeing with Warringion J., that the notice was also bad 
in that it required. the addressee to supply the information in less 
than the period prescribed by the Act, but the majority were not 
prepared to assent to this view, as the section did not, like S. 26, 
provide a date to be specified in the notice within which the act 
was to be done; on the other hand it cast a duty*on the addressee 
to supply the information within 30 days and the fact that the 
commissioners made a mistake in the notice did not alter his 
liability under the statute. 
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Sunderland Orphan Asylum v. River Wear 
Commissioners. [1912] 1 Ch. rgz. 


Private Act vesting reversion—E quivalent to.grant. 


A private Act of Parliament vesting the reversion iu a com- 
pany has the same operation as a grant and the grantee can take 
advantage of the covenants, &c., under the lease in the same 
manner as a private grantee. 





In ve Beavan : Davies, Banks and Co. v. Beavan. 
[1912] r Ch. 196. 
Lunatic—Credttor of mana ger—Subro gation—Bank carrying 
on account with—Interest and commission, not cha r geable— Acknow~ 
led gment by manager. 


In this case, a customer ofa bank became a lunatic. He 
had a son and 4 adult daughters who were living with him 
and being maintained by him. At the instance of the son, the 
bank continued to have account in the lunatic’s name as 
previously. The rents and the other income of the lunatic ` 
continued to be paid into the account and moneys continued 
to be drawn and were expended for the maintenance of the 
lunatic and his family. The account was overdrawn and the 
estate of the lunatic became insolvent. Mevd/le J. held that on 
the principle of subrogation, the bank was entitled to stand in 
the shoes of the creditors who supplied funds for the necessaries 
of the lunatic and directed an account as to how far the money 
-provided by the bank was expended in payment of necessaries 
for the testator’s (lunatic’s) household and family having regard to 
his position in life and the protection of his estate, | 


The bank claimed the usual. interest and commission but 
this His Lordship disallowed on the ground thatit could 
be allowed only if the lunatic was liable on the account as such. 
The account was unauthorised and the bank’s claim of right was 
only an equity. 

It was also held in this case that an ackuowledgment given 
by the son who was, as stated above, the de facto manager of the 
lunatic’s estate, could not save limitation. 
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Mills v. United Counties Bank, Limited. 
[x912] 1 Ch. 237 (C. -A A 


Vendor and purchaser—Sale of equity of redemption—Im- 
plied obligation to indemntfy— Purchase of a contin sided reversion— 
Implication, excluded by circumstances. 


While not assenting to the view of AveJ.in (rgzzr) r Ch. 
675 that the ordinary rule that the purchaser of the equity of 
redemption is bound to indemnify the vendor against the liability 
on the mortgage debt does not apply to the purchaser of a 
contingent reversion, the Court of Appeal upheld his decision on 
the other ground on which he put it, viz., that under the circum- 
stances of the case the implication did not arise. The circum- 
stances relied upon that excluded the implication were the fact 
that the purchaser was a first mortgagee, an express provi- 
sion that the mortgage right would not be merged in the equity 
of redemption but on the other hand should be kept alive against 
the second mortgagee and an express indemnity in respect of 
certain other liabilities. 


Farwell L. J. takes exception to the resting the obligation to 
indemnify the vendor, on contract; he regards it as an equity 
independent of contract and resting on the same basis as contri- 
bution, average, etc. 





Inve Poultney: Poultney v. Poultney. 
. [x912] x Ch. 245. 


+ 
’ 


W2ll—Construchion—Gutft to children ; any dying, shares to be 
divided among the rest——Events to happen before death. 


A testator gave his estate to his widow for life, remainder 
to his children by name, and then added a clause that in case of 
the death of any one or more of the children, the share or shares 
should be divided between the survivors. edd, applying the 
well-known rule of construction according to which the courts | 
do not look with favour on provisions divesting vested interests, 
that the death referred to was death during the lifetime of the 
testator. 


e as 
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You Hatzfeldt Wildenbury v. Alexander, 


3 [r912] 1 Ch. 284. 


Sale—Acceptance subject to condition that solicitors approve title 
and contract, &c—Reference to formal contract to be executed, effect of. 


It appears to be well settled by the authorities that if the 
documents relied on as constituting a contract contemplate the 
execution of a further contract between the parties, it is a ques- 
tion of construction in each case whether the execution of a 
further contract is a condition or term of the bargain or it isa 
mete expression of the desire of the parties as to the manner in 
which the transaction already agreed to will in fact go through. 
In the former case there is no enforceable contract either because 
the condition is unfulfilled or because the law does not recognise 
a contract to enter into a contract. In the latter case, there isa 
binding contract and the reference to the more formal document 
may be ignored. The fact that the reference to the more formal 
document isin words which, according to their natural construc- 
tion, import a condition, is generally, if not invariably, conclusive 
against the ‘reference being treated as the expression of a mere 
desire. 


In this case the offer of the defendant to sell to the plaintiff 
was accepted subject to the condition that the plaintiff's 
solicitors approve the title to and covenants contained in the 
lease, the title of the free-hold and the form of the contract. 
Held:—There is some authority for saying that where a purchaser 
stipulates that his solicitor shall approve the title of the property 
such stipulation may possiblybe construed asa recognition that the 
title will be examined in the usual way and need not be construed 
as a condition at all. But, in this case, having regard to the fact 
that the plaintiff's solicitors had to be satisfied of the freehold 
title as well, which could not be called forin an open contract for 
the sale of a lease, such a construction would be impossible. It 
would necessitate the reading a’ part as real condition, a part as 
mere expression of desire. Nor was the condition one which 
the purchaser could waive. Tilla formal contract was drawn 
up, there was no contract at all and no suit for specific perfor- 
mance could be maintained upon it. 


yt a 
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Griffith v. Richard Clay: & Sons, Limited. 
[1912] x Ch. 291. ; 


Ancient lights—Depreciation in value by obstruction—Sale 
value of entire premises, not only of house, to be considered. 


In estimating damages for obstruction to ancient lights, it is 
permissible to look not only to the depreciation in the value 
of. the house as such but also tothe diminution in value of the 
` whole of the premises considered asa building site. In this case, 
the house as such had little attraction, the quarters having ceased 
to be residential, but, along with the vacant site behind, had great 
facilities for the erection of a factory. MNeuzlle J. held that it 
was open to the court to take into account the diminution in value 
of the site as a factory site in assessing damages and that the 
court was not bound to allow as damages oniy the difference be- 
tween the value of the house before the obstruction and its value 
after the obstruction. 





Webb v. Crosse. [1912] I Ch. 323. 


Mortgage — Tender conditional on execution of conveyance, #ood— 
Reasonable time to be given— Costs of conveyance, or vesting or berm 
Absconding trustee. 


Though it is not necessary to stop the running of interest 
in the case of mortgage that there should be such a tender as 
would afford a defence to an action at law, still when a tender is 
made conditional on the execution’of a conveyance, a reason- 
able time should be: allowed to obtain the execution of the 
conveyance, especially when the conveying parties are not the 
parties to whom the tender is made. When suchatime is not 
given the tender is bad. | 

The costs of the reconveyance fall on the mortgagor even 
where the title has got complicated by the acts or omissions of 
the. mortgagee. The mortgagor has to pay the extra costs 
occasioned by the legal estate having descended to an infant or 
lunatic heir or been devised to a trustee who cannot be found or 
by reason of the mortgagee having settled the mortgage security, 
One exception is made; that is when tke mortgagee himself 
becomes a lunatic. No explanation can be suggested for the ex- 
ception. The exception cannot therefore be extended, The mort- 
- gagor is to pay the costs of the vesting order in a foreclosure action, 
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Equally he is bound’to pay the costs of the vesting order neces- 
sitated by the trustee of the mortgagee going away without leaving 
his address. Such an act cannot be said toamount to misconduct 
which would disentitle the mortgagee from claiming the costs. 





In re Savin: Worseley v. Marshall. 
[1912] 1 Ch. 332. 


Interest-—A nnutty—Fudgment—— Difference between action on 
mortgage and action for arrears against general estate. 


As between incumbrancers and as against the property 
charged, no interest will, as a general rule, be allowed on arrears 
of annuity. This rule has no application to the working out ofa 
judgment in an action for the administration of the estate of the 
grantor of the annuity. The basis of the rule is supposed to be that 
allowing interest on annuity would be allowing interest twice over 
as in fixing the annuity the capital as well as interest is taken 
into account. The rule cannot be ext ended to cases not covered by 
authority as on principle there is not much reason to distinguish 
an ordinary debt from a debt payable periodically like an annuity. 


In ve DaCosta: Clarke v. Church of England. © 
Collegiate School of St. Peter. [1912] 1 Ch. 337. 


Gift tocharity liable to be defeated tn certain event—Gurfts over 
to objects, not charity—Guft over and condition bad—Gift to charity 
good, . 

A gift to A for life, remainder to a particular charity subject 
to being defeated on the trustees failing to do particular acts and 
gift over to such person or persous as the Governor-in-Chief o | 
South Australia shall direct or for such public purposes as he shall 
name. Held: the gift over being not for charity was bad as 
offending the rule as to perpetuities; so also the condition on the 
happening of which the estate in favour of the charity should 
cease. Held, accordingly, that the charity took the estate abso“ 
Jutely and without any condition. 


b 


¢ 
PART XIL] THE MADRAS LAW JOURNAL. 107 


_JOTTINGS AND CUTTINGS. 





THE LONDON “TIMES” ON THE ADMINISTRATION 
OF JUSTICE IN BRITISH INDIA. 


The London Time, referring to the length of the Dacca trial, 
has apparently some scathing criticisms to offer against the 
Judges of the Indian courts and against counsel generally, and 
recommends a close and systematic inquiry into the administra- 
tion of justice throughout Indias From the meagre summary 
given by Reuter it would appear that the Zzmes complains of the 
tendency of Indian courts to permit a waste of time, of the 
scandalous latitudes enjoyed by counsel and of the singular 
discrepancy between the views of the Sessions Judge and of the 
High Court. While we heartily wish that a commission should 
be appointed to inquire into the administration of justice we 
must protest against the remarks of the Zemes that any, much 
less scandalous, latitude is enjoyed by counsel or pleaders in this 
country. The complaint, on the other hand, is that Judges iu 
this country pay very scant courtesy to pleaders employed, 
and evince impatience in ‘listening to arguments, so that far 
from enjoying any latitude in arguments pleaders feel the 
greatest restraint in making themselves heard before judges. 
Owing to the way in which Judges are manned in this country, 
we do not find the same quality of work turned out by our District 
Judges as by Judges in England and other countries. Here 
in India we have a system which might have worked well 
in days long gone by but which has now become extremely 
antiquated. District and Sessioris Judgeships in this country are, 
with very few exceptions, filled by civilians who have no legal 
training and who, in the great majority of instances, have shewn 
no inclination to master the growing technicality of the law- 
Unless Judgeships are filled by men from the Bar, as County Court 
Jucges are in England, it is impossible for the administration 
of justice to be in the same efficient state as it is in England, 
America and other countries. There is also a complaint that 
the civilian coming out from England isof an inferior type to 
those who came out to this country more than twenty or twenty- 
five years ago. Not being a trained lawyer and not having 
a judicial training, the civilian Judge finds difficulty in mastering 
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‘the principles of law without an adequate knowledge of which 
he can scarcely hope for any success in his work, and with the 
growth of reports he hardly finds time to acquaint himself with 
a sufficient knowledge of case-law. Work in these days is ex- 
acting and what with an enervating climate the civilian feels 
himself utterly helpless without any fault of his own. That may 
apparently account for the singular discrepancy, if any, between 
the views of the Sessions Judge and those of the High Court 
noticed by the Ztmes. 


We heartily wish with the Zzwes for the appointment of a 
commission as we have no doubt that the commission will point 
out the above defects in the present system of manning Judges ° 
in this country. 

¥ 

The Duty of the Lawyer as an Officer of the Court.—We take 
the liberty of extracting the following from the Green Bag, from 
an address by CHRISTIAN DOERFLER as President of the Milwau- 
kee Country Bar Association.—Ep. 

When I assumed this office I made the. statement that my 
primary, ubject would be to bring about, if possible, a higher stan- 
dard of the profession as far as the public is concerned. The 
profession of law is one of the most highly respected of all the 
‘learned professions. To successfully practise that profession 
requires not only the highest. of intellectual accomplishments, but 
the highest standard of morality and fair dealing. The profession 
does not, zz the eyes of the public, occupy that high and dignified 
stand that it is entitled to, andI believe that this is due, not solely 
to a prejudice on the part of the public entertained towards the 
profession, but also to the law itself and to the members of the 
profession. .While I have constantly had in-mind the ideal which I 
set before me at the beginning of my administration, I am con- 
strained to plead that I have done comparatively little to advance 
this high standard. Let us'for a moment consider the cause or the 
yeasons why the profession does not occupy morally in the eyes of 
the public the stand which it ought to. In the first place, attorneys 
generally are toq closely indentified with the success and failure of 
litigation. It has been my observation, and also that ofa great 
many members of the profession, that an attorney in’a case is more 
interested in the outcome or results of litigation than is the client. 
He has not only at stake toa great extent his fee involved, bul his 
veputation as an attorney. The result of this is that every possible 
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point is strained by counsel to the utmost limit forthe purpose of 
` securing and acquiring the desired end. The object of the attorney is 
to attain success. While attending a lecture at the law school at 
the University while I was a student there, one ofthe most noted 
lecturers of that institution made the statement that ‘“ £ good lawyer 
wins law-suits?? Now, while that is, of course, a very desirable 
object to attain, it is often-times accomplished at the sacrifice of 
the highest purpose for which the profession exists. It must always 
be remembered that the profession of law is instituted among men 
for the purpose of aiding the administration of justice.’ A proper 
administration of justice does not mean that a lawyer should succeed 
in winning alaw-suit. ZZ means that he should properly bring to the 
attention of the court everything by way of fact and law that is 
available and legitimate for the purpose of properly presenting his 
clients case. I have oftentimes thought, and I still believe, that the - 
profession of law as it is now practised, and has been practised 
from time immemorial, is to a great extent at fault for the failure 
in securing justice. As long as private individuals are at liberty to 
use an officer who is a quasi-public officer as a representative, and pay 
him out of their private means, so long will the ends of justice to a 
great extent be diverted from that source. As stated before, an attor- 
ney at law is a guasi-public officer. His duty as far as his client is 
concerned is simply to legitimately present his side of the case. 
His duty as far as the public is concerned, and as far as he is an 
officer of the court, is to aid and assist iz the administration of Justice. 
How to obviate this difficulty is one to which I have given a great 
` deal of thought and attention. I will simply make a suggestion 
and that is this: That the duty that counsel owes to the court and to 
the public be increased and that the duty which he owes to his client 
be decreased proportionately, sothat private interests shall not have 
the power to induce an officer of the court to trespass upon the rights 
of the public, In that respect I make this suggestion that it might . 
be worthy of this Association and of the profession in general to 
consider the proposition to make the members of the profession 
officers of the public almost exclusively, and that remuneration be 
derived from the public in the same manner as judges are now paid. 
Then again, as part of the expenses of the litigatiou, the client 
engaging the services of an attorney could then be required to pay 
into the public treasury a certain sum of money for the services of 
counsel. Counsel would then be directly responsible to the public, 
and his only object in the practice of his profession would then be 
to aid in the proper administration of justice. I do not know 
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whether this system has ever been suggested to the profession, or 
Whether it is in practice in any community, but Iam convinced that 
itis one which deserves careful attention, and one in relation to 
which the profession generally ought to take some action. 


% A ; % Ga % 


On the other hand, our courts and our judges have always 
occupied the highest moral standard inthe eyes of the public. Sel- 
dom, ‘fever, do we hear of any charges against a judge for either 
partiality or abuse of office. There isa reason for this, and the 
primary one, in my opinion, is the fact that the judge exists solely to 
promote the administration of justice. He is a purely public official 
and owes an obligation to no one outside of the public, He draws his 
compensation from the public treasury ; Ae zs no clients tool, nor is he 
subservient to the dictates of counsel. Like the goddess of justice, he 
holds the’scales blindfolded and administers the law accordin g to 
the dictates of his conscience. Therefore, ifthe lawyer could be 
more of a public official, so that his obligation would rest more to- 
wards the public than towards private individuals and private interests 
he would not only bea greater factor, promotive of the highest aims 
of the profession, but would, like the judges, occupy the highest 
position for morality in the eyes of the public—The Green Bag. 

% 8 x # * 


The Devil and the Lawyers. 


THE devil came to the earth one day, 

And into a courtroom took his way, 

Just as a lawyer, with very grave face, 

Was proceeding to argue the points in a case. 


Now a lawyer his Majesty never had seen, 

For to his dominion none ever had been ; 

“Tis the fault of my agents,” his Majesty thought, 
“That none of these lawyers have ever been caught.” 
Aud for his own pleasure he had felt a desire 

To come to the earth and the reason inquire. 


Now, when the first lawyer had come to a close, 
The counsel opposing him fearlessly rose, 

And heaped such abuse on the head of the first, 
That he made him a villain, of all men the worst. 


Each claimed he was right and the other was wrong 
They sparred and contended and argued so long, 
That, concluding he’d heard enough of the fuss, 
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« Old Nick” turned away, and soliloquized thus :— 

“ They have puzzled the eourt with their yillainouf cavil, 
And I am free to confess they have puzzled the devil. 
My agents were right ; let lawyers alone. 

If I had them, they’d euchre me out of my throne.” 
The Green Bag.—Docke. 


Tiria and the Bench.—“ Literature and the Bench” was 
the subject of some witty discussion at one of the delightful dinners 
of the Authors’ Club in London, Dec. 4, and Sir FREDERICK Por- 
LOCK was the guest of honor, For the following report the Green 
Bagis indebted to a correspondent who very kindly sent it a clipping 
from the Londan Daily Telegraph. 


His Honor Judge Parry, himself an author and dramatist of zo 
mean repute, occupied the chair. Proposing the health of the guest 
he said the Authors’ Club has two interests in Sir FEREDICK PoL- 
LOCK. They could divide him scientifically into two parts. In the 
first place he, was a fellow-author—(cheers)—-and he had written books 
some of which it had been his Honor’s duty to read—(laughter)— 
his pleasure to read. (Hear, hear.) He would say this about Sir 
Frederiek’s law books—and nobody had a greater detestation of law 
books than he—(laughter)—that there wasa style and distinction 
about them which made them almost pleasurable to a humble layman 
like himself. 

But there was a mountaineering book which must have appeal- 
ed to some, a little, slim volume which though his Honor hed just 
moved into a new house, he was abl to find (laughter)— Leading 
Cases done into English.” That little book of poetry—it was poetry 
—contained a great deal of humanity, and it bad often been a 
marvel to his Honor why a man who could write such charming 
occasional verse should have wasted the dreary years ofhis life on 
law books. (Laughter and “ Hear, hear.”) Did they know the 
story of Dixon and the Great Northern Railway ? This was in the 
great work now edited by Sir Frederick Pollock, the Law Reports, 
a dreary work, but, done into verse as he had done it in “ Leading 
Cases done into English,” it was one of the most delightful ballads 


—a ballad of which Ingoldsby himself might have been proud- 
(Hear, hear.) . ° 


Judge Parry knew only‘oue subject more painful than an editor, 
and that was a publisher, Sir Frederick Pollock, however, was not 
likely to be called upon to edit anything that they might write. 
His waste-paper basket was eccupied by the judgments of the Court 
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. of Appeal, and his blue pencil with the irrelevant remarks of the 
Master of the Rolls. (Laughter.) It seemed to him to be a fine 
thing—he spoke as a county-court judge who suffered much from 
the court above—(laughter)—to be able to edit the Court. of Appeal: 
and he said without hesitation that it was a great thing for the 
reputation of the Court of Appeal that they had Sir Frederick Pollock 
to editthem. (Hear, hear.) Sir Frederick was always very kind 
to the county-court judges. In the great work which he edited, 
when a county-court judge was overruled he was always referred 
to in the Biblical phrase of “a certain judge.” (Laughter.) He 
should like to take that-public opportunity of thanking Sir. Frederick. 
for his editorial kindness. The only suggestion he would make was- 
that when the House of Lords overruled in some workmen’s com- 
pensation case the Court of Appeal, and set back the judgment of 
the learned county-court judge, he then might mention one’s 
name. 


It entirely rested with Sir Frederick, said Judge Parry, what 
the judges were allowed to do and what they were allowed to Say, 
because he edited the Law Reports, and if he chose to “ basket” the 
whole lot of them their judge-made law would never reach the 
county court in which he (the speaker) sat, and he should not be 
at all sorry. If he liked, Sir Frederick could return the Lord Chief 
Justice’s judgment "with the editor’s compliments”—(laughter)—and 
not only were he (the speaker) and his colleagues satisfied. with 
Sir Frederick, but he believed that even the judges whom he editeu 
were equally satisfied. He believed the Law Reports made money 
He did not say they deserved it—(laughter)—but he believed they 
did, and he thought that why they were recognized throughout the 
English-speaking world as being a great, atrue, and a good record 
of the sayings of English judges and the judge—made law’ of his 
country was because they were splendidly staffed and magnificently 
edited. As author and as editor they in that club were proud to 
welcome their guest. (Cheers.) 


Sir Frederich Pollock in reply declared that the chairman’s 
remarks had been made with the intention of drawing him out 
about the Law Reports. It was true he hada blue pencil, but what 
he did with his blue pencil in the way of correcting the grammar 
of My Lords the King’s Justices, not to mention that of the Lords of 
Appeal, which be might say, in confidence, was much worse, was 
a matter between his blue pencil and himself, ~(Laughter.) The 
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-¢hairman forgot that he (Sir Frederick) was only the servant of the 
Council of Law Reporting, and if he suppressed whole judgments 
‘the council would have something to say. Still, they did get the 
“judgments-edited, and he hoped that on the whale they were gram- 
matical. But his was not such a monstrous claim as that any editor 
of them could-turn them, taken with the lump, into literature. He 
was, however, asked to talk;about law and literature. The obvious 
„way of treatment would be to speak of-the contributions made by 
_ Judges. and eminent lawyers of unprofessional literature. But this 
‘would be too extensive and miscellaneous, though it would be 
‘tempting to compare the performances of the different learned 
Faculties in. this respect. One might set off Sir John Davies on the 
Immortality of the Soul against Sir Thomas Browne’s Religio 
Medici, but later, if the Rev. Laurence Sterne might be taken 
‘seriously as a divine both law and medicine would have to give place 
to the author of Tristram Shandy. Besides, there isa grave initial 


difficulty. 


What:about Bacon? He meant to prove some day that, so far 

: from Bacon having written Shakspeare, it was Shakspeare who wrote 
Bacon's literary.works. Bacon, being the wisest and also the mean- 
vest.of: mankind, paid Shakspeare to write those works. It was ofa 
piece with his meanness to make Shakspeare take legal tips for the 

plays in part payment. Still, Bacon incurred heavy debts to, Shak- 
speare, and thus was driven to take bribes. The detailed proof not 

being yet fit for the public eye, they must avoid the whole topic. 

‘Moreover, he should be trespassing on a field in which their chair- 
. man, Judge’ Parry, was far more competent than himself. (Cheers.) 
‘Therefore, let them approach the relations of law and literature on 
a less familar side, and see how muck literature lay bid in law 

books whose very existence was hardly known to the general public. 


In the legal works written in England in the Middle Ages 
„(though not in the. English language) there was much material. for 
.the.social historian and the novelist (but Mr. Maurice Hewlett was 

probably the only novelist qualified to use it) A few ot these 
nameless compilers, such as the collector of precedents for the 
“Court-Baron in the fourteenth century (published twenty years ago 
“bythe Selden Society)’ seemed to have had “some ‘literary faculty 
‘and sense-of ‘humor. But none of these books, on the whole, could 
“be * called‘ literature. -In ‘the'Elizabethan period ‘they had several 
-classics óf- the couimon law,’ but there were-no classics of English 
-Jetters, ORe wad a: pédantic, -ald. fashioned -scholar (not illiterate, 
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as one or two recent writers had unjustly said). Bacon’s professional 
_ writings had ne marked literary distinction. Sir Thomas Smith’s 
«Commonwealth of England” was.a political classic, but he was, 
properly speaking, not an English lawyer ut all; his learning was 
e! vilian, 


-The handling oflaw in a scholarly and literary fashion by 
English lawyers began in the eighteenth century. A case might be 
made out for Lord Mansfield as a pioneer, which still had a European 
reputation. It was Blackstone, however, in 1765, who produced a 
doubly classical work. His Commentaries were a great literary 
performance. As his great adversary, Bentham, handsomely allowed, 
he taught jurisprudence to speak the language of the scholar and the 
gentleman. 


From the latter part of the eighteenth century onwards they 
had reports of carefully written judgments in the superior courts (in 
‘books that only lawyers knew how to consult), many of them by good 
scholars, not a few of them serious contributions to political and — 
historical science beyond legal technicality. Lord Stowell’s judg. 
ments in the Admiralty, which made our modern law of nations in 
time of war, were models of English exposition. How many of our ` 
publicists who talk glibly of contraband and the Declaration of 
London had read them at first hand ? (Laughter.) 


Then, in the second and third quarters of the nineteenth century, 
we had a golden age of great Huglish judges, handling the language 
partly with finished scholarship and partly with mother wit sharpen- 
ed by long experience of affairs and advocacy. Not striving to 
adorn their plain business, they could rise to the height of great 
occasions. There had been infinite talk among authors about the 
principles of copyright. How many authors knew that the funda- 
mental question of natural right was elaborately discussed (though 
not strictly decided) in'a case before the House of Lords in 18 54, and 
the arguments on both sides set forth in the opinions of the Lords 
and the judges, not only with’ earned reasoning, but with judicial 
eloquence ? 


Again, there was much talk just now of martiage and Tore: 
Half a century ago the marriage law of En gland before the Reforma- 
tion was explained i in an opinion givén to the House of Loysds, which 
was really a masterly chapter of historical .résearch, expressed with 
great literary skill. The author of that opinion was the late Mr. 
Justice Willes. . Another time.a J udge of . Assize ‘committed & wit 
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ness for contempt'in refusing to answer, and the question was raised 
‘whether he had the powers of a superior court. Sir James Shaw 
Willes (who was not only a very learned lawyer, but an accomplish- 
‘ed scholar in several tongues), wrote a judgment which, after fully 
fifty years, was a classical and, he believed, a faultless) authority on 
the, whole subject of Justices of Assize and their jurisdiction—surely 
a matter for students of English history as well as lawyers—and 
excellent English, too. He suspected very few historical students 
- knew either of these great expositions. 


It was certain that the great mass of law-books made no pretence 
to style, sometimes very Jittle even to tolerable-arrangement. - It was 
also certain that the increasing press of modern business did not 
favour the writing of carefully finished judgments. But the prepor- 
tion of legal writers who tried to write good English was increasing 
` both here and in America. He could remember when it was very 
small. His lamented friend, F. W. Maitland, produced not only’ 


historical but strictly professional work of high literary merit, as all 
his readers acknowledged ; and he ventured to say the same of two 
living learned friends, one on each side of the Atlantic, -Justice 
Holmes, of the Supreme Court at Washington, and Professor Dicey of 
Oxford.— The Green Bag. 


A Judge in Arms.—That great jurist, parliamentarian and man 
of affairs, Lord Coke, has claims to consideration as a man of 
action in the field of arms as well as in the halls of Westminster 

and Parliament. 


For a second wife tie matried the widow Lady Hatton, a woman 
much younger than himself; and the marital differences of the ill- 
-assorted couple furnished the courts of Elizabeth and James. I 
with piquant material for gossip. The lady never overcame the 
aversion with which, it is said, the first meeting with Sir Edward 
inspired her. She persisted always in spelling his uame “ Cook” as 
a reminder of his humble orgin, and made use of the name and title 
of her former husband in all social relations. Matters between 
them: came toa crisis when Coke contracted a marriage for their 
daughter, the Lady Frances, with Sir John Villiers, brother of the 
. great Duke of Buckingham. The’ mother was*not unnaturally 
incensed at being ignored iù a transaction ofthis nature. Finding 
_ ordinary opposition to the match of no avail, she adopted: the bold 
course of seizing the young lady and carrying her away under cover 
of night to Oatlahds, a country place occupied by a relative, 
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Itwas when Coke learned of this tour de force that he forgot 
‘the’ peaceful procedure of law, if law there was for the emergency, 
‘and his dignity as Chief Justice of all England; and at the age of 
sixty-nine, donning armor and providing himself with a sword, he 
“marched,.into the country at the head of his sons and a numerous 
body of servants and retainers. Coming to Oatlands, he called upon 
the keepers to surrender his daughter. Receiving no satisfaction 
he first delivered in a high voice an exposition of -law for the 
enemy’s benefit. If, said he, any were slain by him in the enter- 
prise, that would be justifiable homicide ; but if the defenders took 
‘life it would constitute murder, for their resistance was illegal, He 
then Jed an assault in force and form, broke down doors and forced 
windows, and after meeting less opposition than might have been 
‘expected, recovered his child and bore her away to his own place 
‘at Stoke Pogis. 

‘Lady Hatton, while in possession of her daughter, had been 
active in negotiating a marriage with the Earl of Essex, for no 
other: purpose it would seem than that of checkmating her husband. 
She found ‘a powerful ally in Lord Chancellor Bacon, who with 

‘reason feared the asceudancy which his rival, Coke, would acquire 
by an alliance withthe family ofthe favorite duke. But Bucking- 
ham and King James espoused the father’s side of the quarrel, and 
Bacon for very self-preservation was forced to abandon his policy, 
and to urge forward the nuptials of Villiers. Lady Hatton at this time 
making a more ill-advised attempt again to secure possession of 

“her daughter at Stoke Pogis, Coke brought the matter before the 
Privy Council as a breach of the King’s peace, and had the satis- 
faction of confining his wife in the Tower while the marriage of 

. his choice was taking place. No further action was taken against 

‘the lady. Shortly after she was released, and the King himself 
induced her to join in making a marriage settlement :on :her'son-in- 

‘law.— The Green Bag. oa 
+ 

‘Not Prejudiced :—The story of the honest Swiss who was too 
busy-to leave his farm, and begged the neighbour who was bringing 
suit against him kindly to plead for both parties, has an amusing 
parallel in the judicial history of Connecticut. 

vA certain jistice of the peace,: wishing to bring a suit ‘against a. 

' citizen, consulted the statutes and found that suits of such a charac- 

ntén might bé-brought‘before any justice of the peace. Accordingly, 

‘he concltided totry the- case himself. piraleatwey: rhe “made “out a 

writ against -his adversary and signed it, 
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On. the:day. set. for the trial, the defendant appeared with counsel. 
Both. gentlemen, not.unnaturally, objected to.the constitution of, the: 
court. i 

“« Why,” demanded the justice, “ do you deny that I am a justice- 
of the peace?” . 

The lawyer would not contest this point, but argued. thatisych a 
construction of the law was against all sense and reason. 


A vigorous altercation ensued, and then the judge remarked that 
not forthe world would he have two gentlemen suppose him govern- 
ed by any personal considerations. “I will therefore,” he added 
gracefully, “render judgment against myself, and then appeal to the 
supreme. court,” ; 

“© But the curious part of it all was,” said the justice; in: relating: 
the story afterward, “that when my judgment got tothe Supreme 
court it was unanimously re-afirmed.”—Tke Green Bag. 

=” 

A Prince In Contempt of Court :—Since earliest. times.the judi- 
ciary of England has maintained its prestige to a degree unequalled'in. 
any other land, stoutly resisting encroachments by beth the Crown 
and the people, as represented in the House of Commons. Perhaps. 
one of the. most significant incidents on record is that of Henry V, 
when Prince of Wales, and Chief Justice Gascoigne. 


A favorite servant of the Prince was-indicted for a misdemeanor, 
and despite the promptly exerted influence of lis royal master, was 
convicted and condemned. Enraged at the outcome of. the trial, 
the Prince rushed into the chamber and demanded that the priso- 
ner be instantly set at liberty. The Chief Justice mildly reminded 
the Prince of the reverence due to the laws of the realm, and advised 
him, if he wished to be of assistance to the. condemned man, to: 
apply to the King, his father, for a pardon. In a still greater fury, 
Henry endeavored to take the prisoner from the hands of the court 
officers by force, but stopped short at sight of the stern face of the 
Chief Justice, who, rising, addressed him coldly : 


“Sir, he said, ‘‘remember yourself! I keep here the peace of 
the King, your sovereign lord and father, to whom you owe double 
allegiance. In his name, therefore, I charge you to desist from. your 
disobedience and unlawful.enterprize and henceforth give a better 
example to those who shall hereafter be your subjects. And now, 
for the contempt and disobedience you have shown, I commit you 
to the prison of the King’s Bench, there to remain until the 
pleasure of the King, your father, be known,” 
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Henry, by this time sensible of the insult he had offered the 
laws of his country, suffered bimself to be conducted to gaol by the | 
officers. His father, Henry IV, upon hearing of the inoddent, 
exclaimed joyously: “Happy is the King who has a magistrate 
possessed of courage to execute the laws; and still more happy 
in having a son who will submit to the pieiietment inflicted for 
offending them,” 


The Prince himself, when he beram King, in SPRE of 
Sir William Gascoigne, said :— 


“I shall ever hold him worthy of his place, and of my favour; 
and I wish that all my judges may possess the like undaunted 
courage to punish offenders, of what rank soever.” 


This is the only incident in history where a Crown Prince was | 
committed to prison for contempt of court. 


Lord Chief Justice Holt was particularly watchful that the 
courts should not be intimidated by Parliament. In 1704, several 
persons ‘who claimed to be freemen of the Borough of Aylesbury 
were refused the privilege of voting at an election for Member of 
Parliament, and brought an action against the returning officer for 
the penalties which the law imposed in such cases. The ‘House of 
Commons, conceiving this appeal to the courts to be an evasion of 
their privileges, passed an order declaring itto be penal in either 
judge, counsel, or attorney to assist at the trial. The Lord Chief 
Justice and several lawyers, however, proceeded with the case in 
regular course. The House, highly indignant, sent their sergeant- | 
at-arms to cammand the judge to appear before them, but the 
command was ignored. A second order was sent by the Speaker, 
attended by a number of members. The Speaker's summons was 
retorted to a3 follows: 


“Go back to your chair, Mr. Speaker, within these five minutes, 
or you may depend on it I’ll send you to Newgate. You speak of 
your authority ! But I tell you I sit here as an interpretor of the 
laws, and as a distributor of justice; and were the whole House of 
Commons in your belly, I would not stir one foot !” 


The Speaker was prudent to withdraw, and the Howse, with | 
equal prudence, let the matter drop.— The Green Bag. ' 

The Wisdom of Lawyers.—It appears that judges and ETI 
have contributed a liberal share to-the stock of. poptilar sayings. 


+ 
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It is Francis Bacon who speaks of matters that “ come home to 
men’s business and bosom,” who lays down the axiom that “ Know- 
ledge is power,” and who utters that solemn warning to enamored 
Benedicts, “He that hath a wife and children hath given hostages 
to fortune.” 


We have the high authority of Sir Edward Coke for declaring 
that “Corporations have no souls,” and that “A man’s house 
is his castle.” 


The expression “An accident of an accident” is borrowed 
from Lord Thurlow. “The greatest happiness of the greatest 
number” occurs in Bentham, but as an acknowledged translation 
from the jurist Beccaria. 


To Leviathan Hobbes we owe this maxim, ‘Words are wise 
men’s counters, but the money of fools.” It is John Seldon who 
suggested that by throwing a straw into the air, one may see the way 
of the wind; and to his contemporary, Oxenstiern, is due the dis- 
covery “With how little wisdom is the world governed.” 


Mackintosh first used the phrase “A wise and masterly 
inactivity.’ “The schoolmaster is abroad” is from 4 speech by Lord 
Brougham. 


In the familiar phrase ‘ A delusion, a mockery, and a snare,” 
there is a certain Biblical ring, which has sometimes led to its being 
quoted as from one or other of the Hebrew prophets; the words are, 
in fact, an extract from the judgment of Lord Denman at the trial 
of O’Connell—The Green Bag. 

Ellenborough’s Sarcasms.—It is said that Lord Ellenborough, 
as Chief Justice of England, was pitilessin his severity to lawyers 
who attempted to display eloquence while they lacked wit or brains. 
His sarcasms were as frequent as they were terrible. He interrupt- 
ed one barrister, who, soaring to a poetical flight, exclaimed» 
« This may be found iu the large volume of Nature,” by saying, 
« Pray, at what page, sir?” 


* * 
* 


Au Irish barrister, beginning a fine figure about an eagle, was 
-confused by his lordship’s contemptuous look and lost his way, 
when the judge commented, “I would advise you, sit, to clip you; 
eagle’s wings the next time you bring him into court.” 


An ambitious young lawyer, striking a pathetic vein, and repeat- 


ing the phrase, “ My unfortunate client, sir,’ was silenced by the 
‘remark, “ Goon, sit; the Court is with you so far.” 


5 ° 


120 . THE MADRAS LAW JOURNAL. [VOL XXII 


A barrister, having wearied the court by a tedious plea, was 
interrupted by adjournment, and said, “1 shall have the pleasure of 
addressing the court, then, on Friday.’ Very quickly came this 
response from the Chief Justice :.- 


“ The Court will hear you on Friday, but pleasure was out of 
the question long ago”— The Green Bag. 
* % 


Proofofa Lost Will-In the famous case of Sugden v. Lord St. 
Leonards (1876). which arose out of the loss of the will of the great 
Victorian Lord Chancellor, it was laid down by the Probate Court, 
and affirmed by the full Court of Appeal, that the contents of a lost 
will, like those of any other lost instrument, might be proved by 
secondary evidence. Declarations, written or oral, made by the 
testator both before, and, according to the better opinion, after the 
execution of the will have been held- admissible as evidence of its 
contents, but not as evidence of the execution Atkinson v. Morris, 
(1897). Nevertheless, the Courts have been loth to extend the doc- 
trine established by the leading case; and, as was said by Lord 
Fitzgerald in Woodward v. Goulstone (1886), the Sugden decision 
‘reached the very verge of the law? It requires very strong circum- 
Stances and unimpeachable evidence to allow proof of a will upon 
oral evidence alone, and were it not so the court would be the 
happy hunting-ground of all manner of unscrupulous claimants to 
the property of deceased persons.. It is not surprising, therefore, that 
the jury Jast week in the case of Jz re Holden Turner (deceased) 
refused, ander the direction of Sir Samuel Evans,to accept the 
evidence as tothe contentsofa will of five pages which had dis- 
appeared, and of which the only written evicence was an entry in 
the testator’s diary to the effect that he had made his will on a cer- 
tain day. The evidence in favour of the will having been made, and 
not having been destroyed by the testator, was certainly consider- 
able ; the claimto probate was set up jointly by several near 
relatives of the deceased; and the will which they desired to pro- 
pound was reasonable enough; but the President pointed out that it 
was a strong thing for the court to find, on such oral testimony as 
it had before it, substantially the testamentary intentions of the 
testator, and the jury reasonably came to the cqnclusion that the 
evidence was insufficient. In the Sugden Case, it is pertinent to 
remember, a number of codicils of the testator were found, although 
the will itself had disappeared, and they threw light on the terms of 
the will. But here there was nothing to check the assertions of the 
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claimants. Not a few distinguished judges have been inclined to 
question the decision in Sugden’s Case. Almost all of those who 
have had to adjudicate on similar claims have expressed their 
unwillingness to carry the principle further, and, in the interest of 
certain justice, it is desirable that only in very exceptional circum- 
stances should oral evidence of contents be adinitted in testamentary 
cases-— Zhe Law Journal. l 
$ % 
* 

The Custody of Wills.—StR JAMES HANNEN in his judgment in 
the celebrated case relating to Lord St. Leonards’ missing will, drew 
pointed attention to the existence of the Depository at Somerset 
House for the safe custody of the wills of living persons, Sir Samuel 
Evans might well have taken advantage of the opportunity afforded 
by the Turner Case to render a similar service. Itis difficult to 
understand the little use made of the Depository, except on the 
assumption that its existence is among the things not generally 
kuown, Sir James Hannen referred regretfully to the fact that in 
1873 only seven testators placed their wills in the Depository. 
Now-a-days, taking the average of the past three years, the number is 
not more than twice as large. And yet it is pretty safe to say that 
every year more than fourteen wills are mysteriously missing. The 
fees charged on the depositing of awill are as moderate as the 
procedure is simple. A testator who deposits his will in person is 
required to pay only 12s. 6d. Inthe presence of the Registrar, he 
places his will in an official envelope, on which he signs an in- 
dorsemeut, giving the date of the will andthe name and residences 
of the executors. If the deposit is made by an agent,a few extra 
shillings are payable for the necessary affidavits, but the procedure 
is as simple as before. No one lives too far from the Depository to 
be excluded from its advantages. A testator is at liberty to transmit his 
will to the Principal Probate Registry, through the Registrar of a Dis- 
trict Probate Registry, by whom it is forwarded ina registered letter. A 
will once deposited is not delivered up, but the testator is free either 
to have it destroyed in the presence cf an Official or to alter it by 
codicil. He may even revoke it by another will which is not deposit 
ed. The-freedom of the testator to change his mindis, indeed, abso- 
lutely untouched. There are, of course, Many persons who find it 
convenient to leave their wills in the custody of the solicitors who 
have drawn them, or to place them with other documents at their 
bankers’ ; but there.are others to whom these advantages are less - 
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available. For their benefit, at least, it would certainly be-well if 
the existence of the Depository were made more widely known—TZhe 
Law Journal, 


e * 


+ 
Tramway Authorities and the Public.—Several interesting points: 
-of law arise out of an action, to which the Birmingham Corporation 
were defendants, in the Birmingham County Court on January 26. 
The plaintiff hailed a tram at one of its ‘optional’ stopping places— 
i. £., one of those points at which itis advertised to stop ‘if required.’ 
There was room for the plaintiff and his partyon the car; but an 
inspector on board directed the conductor to goon to the next’ 
‘compulsory ’ stopping place, because the road wasina state of 
repair, and too frequent stopping would congest the traffic. The 
plaintiff with his friend then took a waggonette to their destination, 
at a much enhanced cost ; he sued the Corporation for the difference, 
some eighteen shillings. The Registrar of the Court tried the 
action and dismissed it. There were, in fact, several answers to the 
plaintifs claim. A statutory undertaking, such as a tramway com” 
pany or corporation having tramway powers in force, owes its 
statutory duty not to individual members of the public but to the 
public at large. The proper, and only, representative of the public 
at large is the Attorney-General; he alone can enforce the public 
statutory duty of the undertaking to provide a reasonable service of 
trams. This he can do either by an information for penalties (see 
Crown Office Practice, title Information), or by a mandamus to 
compel the company to perform its duty, or—in an extreme case of 
default—by a writ of scire facias for the forfeiture of its statutory 
rights. No private person could recover damages for breach of this 
statutory duty, unless he could show special damage suffered by him 
which would not have been suffered by other members of the public 
in the same circumstances [ Rose v, Miles (1815) 16 R. R. 405]. And, 
of course, the company, or authority, can hardly be said to act un- 
reasonably merely because one of its officers, in the exercise of his 
discretion, prefers not to risk an obstruction of the highway by too 
frequent stoppages. The same considefations would apply, in our 
opinion, had the scene of the alleged delict been a compulsory and 
not merely an occasional stopping-place. The distinction between 
these two classes of stopping-place is merely one of convenience 
and discipline ‘as between the undertaker and his servants; the 
conductors ; it does not impose on the latter any duty towards the 
public to stop at the indicated stages. Of course, the case is differen 
When a passengey—i.e,, a person to whom a ticket has been issued= 
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is damnified by the failure to stop. He has contractual rights 
based on the announcement that the car will stop at certain places, 
and breach of the promise to do so, in the absence of ceasonable 
excuse may give him an action for breach of contract—Zhe Law 
Journal, 


Sl 


CONTEMPORARY LEGAL LITERATURE. 
The Lawyer of Fifty Years ago and the Lawyer of to-day :— 
The Green Bag for February, 1912, contains articles which 
should interest us—lawyers in India—very much. There is a 
very interesting paper headed “ THE LAWYER OF FIFTY YEARS 
AGO AND THE LAWYER OF TO-DAY ” (in America) from the peu 
of William L. Marbury of the Baltimore Bar, delivered in his 
capacity as President of the Maryland State Bar Association 1n 
June rrr. The learned President concludes that the lawyer 
of to-day (in America) occupies an inferior position in the 
estimation of the public than he did fifty years ago—mainly on 
account of the financial and business activities he has developed 
of late in that country and the consequent want of full-hearted 
attention to the practising side of Jaw. He describes the lawyer who 
has so drifted into business connections and associations thus * * 
He becomes financially interested in their enterprises, and active 
in all their business counsels. A lawyer of this kind may be 
engaged for days in his office or in the office of his business 
associates in discussing matters aud handling affairs. quite 
remote from the law. He may pass long periods of time without 
ever looking at a law book or considering a legal question. In 
other words, he becomes absorbed in business ; his best ener- 
gies are required for the conduct of that business. Very frequently 
large financial interests are at stake, and when in the midst of one 
of these business operations he is suddenly called upon to go into 
court, he is frequently not in a fit condition todo so. If he did 
go, he would have to go with a jaded and distracted mind, and 
without any such preparation as is necessary to fithim for the 
discharge of the functions of an advocate and aid to the court in 
the administation of justice.” The writer consequently pleads for 
the separation of the business lawyer from the trial lawyer—for 
the creation or development.of a system under which the profes- 
sion will be divided into two classes, the business lawyer and 
the trial lawyer, with statutes or better, rules of court, prescribing 
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the functions of each class, having every lawyer free to enrol 
himself in the class he prefers, but absolutely prohibiting a mem- 
ber of one class from undertaking any of the duties of the 
other. . 

The adjournment of cases ~--The same writer has some very 
interesting observations regarding the adjournment of cases 
for the convenience of counsel and the consequent delay 
in the administration of justice, which it may perhapsbe well we 
quote here 2m extenso, having regard especially to the same ques- 
tion being brought home tous on many an occasion in places 
where more than one court sits for the administration of justice 
and sometimes in connection with applications for adjournment 
of cases by practitioners on account of their moffusil engage- 
ments :—ED.] — 

“ But there is another and perhaps graver evil which results 
in the cities from our American practice of attempting to unite 
the functions of the business lawyer and the trial lawyer, of the 
solicitor.and the barrister, in the same person, and that evil is 
delay. 

As a result of nearly thirty years of observation and experi- 
ence in the trial of causes, I am persuaded that, so far as the 
state of Maryland, atany rate, is concerned, at least one-half 
and perhaps a much larger percentage of the delay in the 
administration of justice is due to postponements granted for 
the convenience of counsel. 

These delays are necessarily incident to our system. The 
vast majority of them are in nowise attributable to any evil 
‘motives or unworthy character in the counsel for whose benefit 
they are granted. 

Not many years ago there died in the city of Baltimore one 
of the most accomplished lawyers and one of the highest men 
who graced the Maryland bar, or for that matter, the bar of any 
other state or country; and yet during a certain period of his 
life there was cursent at the Baltimore bar the saying of some 
irreverent wag that the employment of this gentleman by the 
defendant in any suit in the courts of Maryland was “ equivalent 
to the obtention of an injunction without bond.” His engage- 
ments were very numerous, his health was precarious; and when 
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a'case in which he appeared was called for trial, the chances 
were about five to one that it would have to be postponed because 
of his being engaged in the trial of a case -elsewhere, or because 
of indisposition, as he was a frequent sufferer from throat trouble 
at that time. I mention this case only because it is most 
- conspicuous and illustrative. . 

Every lawyer, however, who pauses to reflect, will, I 
think, agree with me on this point. What is the experience as 
regards this matter of the average litigant in our courts? He 
no longer has to wait any great length of time before his case is 
first called for trial. A few years agothe dockets of our courts 
were.much congested, and sometimes twelve months or even 
eighteen months might elapse between the institution of a suit 
and the time that it was reached for trial ovn the docket. That 
condition, however, has been completely remedied by the increase 
in the number of judges, together with certaia well known 
changes and improvements in the practice of the courts. After 
the case has once been tried and decided by law there is very 
little delay in the appellate court. Our Court of Appeals holds 
three terms during the year, and almost invariably disposes of 
every case on the docket before adjourning for the term. So far 
as that court is concerned we have “justice speedily and without 
délay.” | 

It isin the bringing of the cause to trial in the court of 
first instance that he meets with delay in its most intolerable 
form. Suppose we take for illustration a typical case, familiar 
to us all. 


A merchant brings a suit in one of the courts of Baltimore 
upon a promissory note. The defendant pleads the statute of 
limitations. The merchant relies upona new promise. The 
case iscalled for trial within a very reasonable time after its 
institution. ‘The merchant is on hand with his counsel and his 
witnesses. The witnesses are business men who are attending 
the trial at some inconvenience, but who would have no ob- 
jection whatever to devoting a reasonable amoynt of their time to 
aid their friend, the plaintiff, in his effort to collect his debt. 
But instead of the case being tried, this is what happens: the 
defendant happens to have as his counsel a lawyer who hasa 
large trial practice. He may be one who is a favorite with the 


the 
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plaintiffs in damage cases, or he may be one who is counsel for 
corporations, such as liability insurance companies, so-called, 


-who has many cases on the dockets of the courts in which he 


appears for the defendants. In either ease, the result is the 


-same. When the court, after calling the case, makes the usual 


$ 


inquity as to whether the parties are ready for trial the plaintiff 


promptly answers in the affirmative, but a young man arises on 


‘the other side‘and states that he is from Mr. C’s office, and that 
: Mr. C., the counsel for the defendant, is engaged or about to be- 


‘come engaged in the trial of another casein the court at the 


- other end of the hall, and desires that the trial of this case be 


postponed ‘until the case which he is now trying or about to try 
shall have been concluded. 


Inthe English court such an application would not be 
considered for a moment. ‘The defendant would be told that the 
rules of practice did not permit the postponement of trials to suit 


` the convenience of counsel; that the defendant must have other 


counsel ready to take Mr. C’s place, or let the trial proceed nuder 
the managementofthe junior. The judge, being invariably a 
lawyer of the highest order and ample experience himself, 
would endeavor to seeto it in such cases that the defendant 
suffered no injustice, even if he had to leave the case to the 
junior, something which the defendant, however, does not 
ordinarily do. 


But what happens in the Maryland court? The application 
for.postponement is granted as a matter of course. The defen- 
dant is entitled to it under the rules of our practice there pre- 
vailing.. The witnesses who have been in attendance not in- 
frequently for several hours before the case is called are “ dis- 
charged until further notice.” Mr. C. proceeds with the trial of 
the ceuse which has been the occasion of the ‘postponement. 
At the close of that trial counsel for our merchant friend endea- 
vors to bring his case on to trial, but finds it impossible to do 
so by reason of the fact that another case in the same court is on 
trial. He waits until the conclusion of that case and then 


announces his readiness to proceed. Thereupon the young man 


from Mr. C.’s office arises again, and states to the court that 
Mr. C. is engaged in the trial of another case, which has come 
in-in the meantime, and asks for a further postponement. 
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Of course Mr, C. cannot be in two courts at the same time. 
It is not his fault that these causes conflict, and the witnesses, 
after having again remained in court for several hours expecting 
to have the case disposed of, are again discharged. 


When the next opportunity totry the merchant’s case is 
presented, Mr. C. is disengaged and announces himself ready for 
trial; but in the meantime another case in which his own counsel 
is employed has come on to trial, so that there has to be another 
postponement on that account. Again the witnesses wno have 
been on hand at great inconvenience to themselves are discharged 
until further notice. ‘Chere is hardly any limit to the number of | 
times some things like this may occur in any case under oursystem, 
and besides its frequency there is no form of delay which so 
disgusts and enrages the litigant and brings the administration 
of the law and legal profession itself into such contempt. 


It is almost impossible to exaggerate the injury to the. 
reputation of the bar among business men which results from 
these causes. From this injury the English bar is absoluteyy 
exempt. 


There is still another class of delays incident to our 
American system, Suppose that when acase is about to be 
reached for trial counsel on one side‘or the other, or it may be 
counsel on both sides, have engagements of a business nature out 
of court. Counsel for the plaintiff goes to the counsel for the 
defendant and says: ‘If you force me to try this case tomorrow, I 
will lose an opportunity to make a large fee.” Counsel for the 
defendant, realizing that he may have occasion in the future to ask 
similar indulgence, agrees to the postponement. Under our sys- 
tem, delays from this cause are almost inevitable, although not in- 
Irequently they are not justifiable on ethical grounds, clients not 
knowing anything about them. The only protection which the 
profession can have against injury such as this, is that which 
would be afforded by a system under which the courts would not 
allow the trial of causes to be postponed on any such grounds, 
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the Law of Criminal Evidence in British India & tts 
Application: By Jno. V. Ryan, L-L.D., (Bar-at-Law). Published 
by Messrs, Cambray & Co., 9, Hastings Street, Calcutta. 


This book is intended to be a Vade Mecum for the Police, 
The first book deals with the sections of the Evidence Act 
relating to rélevancy of evidence and proof. The second book 
deals with the sections of Penal Code relating to cognizable 
offences: and the third deals with the powers of the Police out- 
side the Presidency towns, under Statutes other than the Penal 
Code. 


The author has attempted to give succinctly and in a clear 
form the principles underlying every section and has carefully 
analysed the case-law bearing on the different matters and 
grouped them under proper headings. We feel sure that the book 
will be of great use to investigating officers and prosecuting 
Inspectors of the Police department as well asto Practitioners 
who have constantly to do with Criminal Law. 
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RULE REGARDING CONSTITUTION OF 
FULL BENCHES. 


The other day three Judges sat in Full Bench to consider some 
important questions. To an ordinary lay mind it seems grotesque 
to style three Judges of the High Court as a full Bench of the 
High Court when that High Court consists of ten judges. Even to 
a lawyer accustomed to formalities and technicalities and accus- 
tomed to consider a certain minimum out of a larger number as cons- 
tituting that larger number, the minimum of three out of ten Judges 
sounds harsh and opposed to the common sense view of things. 
The rule of the Madras High Court requiring a minimum of not 
less than three to constitute the Full Bench of that Court was 
apparently framed at a time when the number of judges was six. 
In 1909 this number was increased to 8 and in 1912 this was in- 
creased to ten and yet the rule relating to the number of Judges 
constituting a Full Bench is still continued unmodified and the 
High Court is still not abreast of the times in making modifications 
of its own rules. What we are complaining of is not a mere technica- 
lity. A real hardship is felt inthe administration of justice. While 
the Judges are so many as ten there is bound to be a diversity of 
views and in the interests of sound and efficient administration 
of justice this diversity should be minimised. While there is a 
conflict of decision upon any particular question the views of three 
Judges even if the latter are unanimous in their opinion will not be 
entitled :> the same respect as the views of five or six. There is no 
use of referring to a Full Bench which is to consist of three Judges 
any particular question upon which there may be a conflict, if their 
views should be considered as not binding upon others. We see 
there is a tendency in the Judges themselves not „to regard such 
decisions as binding. Surely the profession and the public are entitl- 
ed to act upon a particular decision as binding if that decision 
should be by a Full Bench. But if the Judges themselves do not 

regard them as binding even for some months, it is impossible for 
. 1 
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the profession or the public to place any confidence in that manner 
of administering justice. We hope it is only by a mistake due to 
inadvertence or pressure of other work, rule 5, of the Appellate Side 
Rules has not been modified. We hope therefore that when the 
next Full Bench ts constituted the rule will be modified so as to . 
increase the minimum of Judges constituting a Full Bench. 


CRITICAL NOTE. 


V. Venkatanarayana Pillai v. V. Subbammal. 
22 Madras Law Journal 394. 


We think the questions raised in this case deserve more con- 
sideration than has been bestowed upon them by the judges. A 
testator executed a will in favour of his wife empowering her to 
make successive adoptions. After making the will, the testator 
himself adopted a boy and then made another will: He died and 
after him his adopted son. The widow, acting under the first will 
adopted another boy. ‘The question was whether the first will re- 
mained operative so as to enable the widow to exercise the power 
of adoption given by it. It must be mentioned that the second 
will was declared invalid, because it disposed of ancestral pro- 
perty after the first adopted son had acquired a vested right in it, 
It was conceded that the second will was inconsistent with the first 
will. The learned Judges (The Chief Justice and Sankaran Nair J.) 
dispose of this point by saying that inconsistency by itself will not 
operate to revoke an earlier instrument, if the latter was invalid. 
It was also argued that the fact that the testator himself adopted 
a boy was an implied revocation of the power contained in the first 
will, We do not find any sufficient answer to this contention in 
the judgment. It is a well recognised principle that legacies given 
under a will may be considered to have been deemed by other 
provisions made for, or payments made to the legatee subsequent 
to the will—see Jarman page 1157. The widow under the will is 
charged with a duty: When that duty is performed by the princi- 
pal, does the authorisation remain in force? It may probably be 
said that the original duty was to make another adoption in case 
the first adoptee died; and in adopting to her husband after the 
boy adopted by her husband died, she was not in any way acting 
contrary to the direction of her husband. The question deserves 
more consideration than has been given to it in the judgment. 


But the principal question considered was whether the inva- 
lidity of the second will revived the original will. ,In our opinion, the 
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learned Judges have approached the question fròm a wrong stand- 
point. They begin by saying “One would have thought that 
prima facie a devise which was inoperative as a disposition of 
property would have been inoperative as a revocation of an earlier 
disposition.” We are inclined to think’ that the prima facie im- 
pression is wrong. A party who makes a second disposition of pro- 
perty, prima facie intends that the original disposition should not 
take effect. The earlier English authorities recognise this. In 
later years, a technical rule of pleading prevented this rule from 
being universally applicable. It was due to the statement of the 
law that different words should be used to dispose of property 
from those. employed to effect a revocation. Consequently, it 
became necessary to examine the later will to see whether it con- 
tained any words of revocation. ‘This led to. the ‘doctrine of what 
text writers speak of as “dependent relative revocation.” The 
court held that if the will was intrinsically bad it could not have the 
effect of revoking the earlier instrument. But if its inoperative- 
ness was due to outside causes, it served the purpose of putting an 
end to the earlier disposition. The question as to what are intrinsic 
defects and what are extraneous causes is not easy to decide, But 
we fail to see, in the case before us, how the fact that the testator 
dealt with property over which he had no disposing power can be 
said to be an intrinsic defect in the will. See Baker v. Storey 
[23 W. R. 147] where Jessel, M. R., held that where the ultimate 
bequest in the second will failed by reason of its contravening the 
Mortmain Act the devise under the first will was held not to take 
effect. The learned Judges recognise that the incapacity of a 
devisee to take, will not be an intrinsic defect in the will, but will 
be an external cause. We are inclined to think that the term 
intrinsic defect should be confined to cases where there is no 
testamentary capacity in the devisor or when the will is invalid for 
not complying with certain formalities. His signature to the will 
and the recitals cannot be said to express his intention in such 
cases, because there is no will. But where a testator has a dis- 
posing state of mind, and there is no formal defect causes which 
prevent his intentions being given effect to ‘should be regarded as 
being dehors the will. ‘That is the only logical position which the 
decided cases warrant; and we are of opinion that the question 
has not been fully considered. 


os 
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NOTES OF INDIAN CASES. i 


Dinesh Chandra Roy Choudhry v. Biraj Kamini Dasée. 
I. L. R. 39 C. 87 :—In this case it was held that a bequest by a 
father to the would-be wife of his son would be valid according to 
Hindu Law provided that the woman who subsequently became his 
son’s wife was in existence at the time of the testator’s death ; that 
although such a bequest came within S. 99 of the Indian Succes- 
sion Act and that section was made applicable to Hindu “Wills, it 
had not the effect of invalidating provisions made in accordance 
with the principles of Hindu Law. It has been held that it ‘is a 
general principle of Hindu Law that the donee must be in existence 
or alive at the time of the death of the testator. What does this 
mean? Does this mean that the person should be alive though he 
may not be ascertainable then but may become ascertainable after- 
wards? If a person is actually alive but he answers the description 
given by the testator only after his death and the gift in his favour 
comes into existence after a prior estate created by the testator, that 
cannot be said to be an exception to the general principle that a 
donee must be in existence but that is how this principle has been 
understood as we submit erroneously—by Mr. Justice Mookerjee in 
this case. In the Tagore case’ the Judicial Committee while hold- 
ing that a gift to a person unborn at the time of the gift’ was 
invalid observed: “ Their Lordships while adopting and acting 
upon the clear general principles of Hindu Law: that a donee 
must be in existence, desire not to express any opinion as 
to certain exceptional cases of provisions by way of contract 
or of conditional gift on marriages or other family provi- 
sions for which authority may be found in Hindu Law.” Marriage 
contracts and settlements made at the time of marriage are speci- 
ally provided for and the Judicial Committee hold that such special 
cases stand apart and must be given effect to. From this it follows 
that the Judicial Committee contemplate that there may be gifts 
to persons unborn which are nevertheless valid. If the gift is given 
to an unborn son which according to Privy council in the case of 
special contracts is valid there is no necessity for saying that it is 
an exception to the general principle and treating it as such but it 
must be treated as coming within the other special principle recog- 
nised by the Judicial Committee. 

In the matter of Rudolf Stallmann. I.L.R. 39C. 164:— 
A curious contention was raised in this case by the Advocate- 





1. (1872) L. R. I. A. Sup vol, 47, 70. 
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General that the right to-take out a writ of Habeas corpus has 
been taken away by the Indian Extradition Act but as Mr. Justice 
Woodroffe observed taking the contention to be that S. 491 of 
Cr. P. Code was not applicable where the custody of person 
was sought to be justified by proceedings purporting to have 
been held under the Extradition Act, there could be no difficulty in 
showing the contention to be uhsustainable as it was a general 
principle that a supreme right such as that of Habeas corpus could 
not be said to be taken away without an express provision of the 
legislature. The accused was set at liberty in this case on the 
ground that he was not given an opportunity of defence. As 
Mr. Justice Mookerjee observed: “ The result must be attributed 
mainly to the tenacity and success with which the advisers of the 
Crown insisted upon an expeditious termination of proceedings, 
which in their earlier stages at any rate might with advantage have 
been characterised by more faithful adherence to statutory 
provisions on the subject.” With reference to a contention on 
behalf of the Crown that it was not the duty of the Magistrate to 
adjourn the hearing to enable the accused to produce evidence and 
_ that if the Magistrate had adjourned he did it only as a matter 
of grace, the same learned Judge observed: “ This contention is so 
manifestly unreasonable that I cannot but deem it lamentable that 
it should have. been pressed on behalf.of the Crown before the 
Magistrate, and should have found acceptance with that officer.” 


a ey, 


‘Mirsarwar Jan v. Fakurddin Mahomed Chowdhuii. 
I. L. R. 39 C. 232 (P. C.) :—We draw the attention of our readers 
to the decision of the Judicial Committee in this case “that it is 
not within the competence of a manager of a minor’s estate or 
within the competence of a guardian of a minor to bind the minor 
or the minor’s estate by a contract for the purchase of immoveable 
property”. Though no authorities are cited and the question is not 
discussed yet beirig an express decision of the Judicial Committee it 
will be binding. If it is not within the competence of a guardian to 
‘bind the minor or the minor’s estate by a contract for the purchase 
of immoveable property, what about the actual purchase by a guar- 
dian of immoveable property or of a sale by the guardian? The 
decision is far reaching and it may be necessary t6 review the cases 
“as to sales to or by a guardian. 


te E 
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SUMMARY OF ENGLISH CASES. 


Iņ re A Solicitor: Ex-pfarte, the Law Society. 
[1912] I. K. B. 302, 


Solicitor-—— Debt collecting agency—Professional misconduct. 

In this case a solicitor procured the formation of a bogus debt 
collecting company, framed and controlled it with a view to its 
employment by him as an adjunct to his business as solicitor, and 
that by the agency of that company he systematically solicited 
debt-collecting business without disclosing his relation to the 
company; An application was made to the Committee of Law 
Society for the removal of his name from the list of solicitors for 
suspension on the ground of professional misconduct. The com- 
mittee found that he was guilty of professional misconduct. Held : 
that the committee was justified on the facts proved that the soli- 
citor was guilty of professional misconduct within the meaning of 
the Solicitor’s Act. | 





Brown v. Black [1912] I. K. B. (C. A.) P. 316. 
Solicitor—Bill of costs—Sent by þposi—One month before 
action. | 
S. 37 of the Solicitor’s Act provides that no action shall 
commence until after the expiration of one month after the solici- 
.tor has sent by post ... . the bills of costs to the party to be 
charged thereunder: Held by (Vaughan Williams and Kennedy 
L. JJ. Buckley L. J. dissenting) that a bill was not sent by post to 
the party charged therewith unless it was posted at such time as 
that in the ordinary course of post it should have reached the 
person one clear month before the action was commenced, 


— 


British Association of Glass Bottle Manufacturers, Ltd. 
v. Nettlefield. [1912] K. B. p. 369 (C. A) ` 

Practice—Discover y—A ffidavit of documents—Further affi- 
davit. 

Where a party required to make an affidavit of docuinents - 
admits that he has in his possession or power other documents 
relevant to the matter in issue whether the admission is found in 
the afidavit of documents itself or in another affidavit made in 
the process of litigation or in a letter written by the opposite party 
or in whatever shape it may be the same will be a good ground for 
requiring a further and better affidavit. 
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Crouch v. Crouch [1912] I. K. B. 378. 
Deed—Construction—Ambiguity. 


A deed of separation after reciting an agreement whereby the 
husband agreed to pay the wife5 shillings a week during her life so 


long as she remained chaste contained a covenant to pay the said 
sum to the wife. 


Held on the true construction of the deed the recital governed 
the covenant which was ambiguous and that the husband was liable 
to pay only so long as the wife remained chaste. 


In re Goldburgh Ex-parte Silver Stone [1912] I. K. B. 384. 


Bankruptcy—Insolvent debior—Secured creditor— Fraudu- 
lent transfer of business to one man compan y—Bona fide transfer 
of mortgage without notice for shares—A¢t of Bankruptcy. 


In this case a trader conveyed his business to a one man Com- 
pany for shares and debentures. He persuaded his mortgagee to 
accept some debentures in lieu of his mortgage. The mortgagee was 
no party to the formation of the company. Subsequently the trader 
became bankrupt and his assignment was set aside as fraudulent. 
It appeared that the debentures were worthless. 


Held that the mortgagee was not restored to the original posi- 
tion and that he could have no charge on the assets of the bank- 
rupt but that he had a right to prove in the bankruptcy for 
damages sustained by him. 


! 


In re Ashwell: Ex-parte Salaman [1912] I. K. B. 390. 


Bankruptc y—Petition—Adjournment on payment of money 
—Misrepresentation—Estoppel—Of official trustee. 


Where the debtor obtained an adjournment ofa bankruptcy 
petition by paying the petitioning creditors a sum of £ 125 repre- 
senting that the money belonged to a third party which was untrue, 
the trustee could claim repayment of the £ 125 on the doctrine 
of relation back from the petitioning creditors when the debtor 
should commit an act of bankruptcy shortly after. „The trustee had 
a better title than the debtor and was not estopped from enforcing 
the repayment of the money. 
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In re Mann: Ford v. Ward. [1912] 1 Ch. 388. 


Will—Construction—“ Money” at the Savings Bank—Con- 
sols not included, . 

“Money” at the Savings Bank does not include “ consols” 
purchased through the Post Office. 


In re Greenwood: Greenwood v. Sutcliffe. [1912] 1 Ch. 392. 


Will—Construction—Gi ft to A, in case of death during 
testator’s lifetime, etc. Provision that he should be taken to be 
alive at the testator’s death—effect of. 


A gift to A with a provision that if he should, in the life-time of 
the testator, die leaving issue alive at the death of the testator, the 
gift should not lapse but should take effect as if the legatee’s death 
had happened immediately after the testator’s death was perfectly 
valid. In the event of the legatee’s death during the testator’s life- 
time, his personal representatives step into his place and take the 
property as legatees under the will, 


In re Williams: Williams v. Williams (1912) 1 Ch. 399. 


Will—Direction that costs should come òut of suing legatee’s 
share—Not applicable to suit owing to trustee’s default—Repug- 
nancy. 


A testator directed that in case any beneficiary brought a suit 
for the administration of his estate, his share should pay the costs of 
all the parties to such an action, Held: (i) that the clause did not 
apply to a suit for administration brought on the ground of the trus- 
tee’s wilful default, and (ii) that'if it did, it was void for repugnancy, 
It would be in effect saying “I give you certain shares of property, 
but if you resort to any proceedings whatever respecting it even to 
secure its enjoyment, I give so much of those shares as is necessary 
to pay the costs to some one else.” This would be repugnant to the 
gift. 


In re Lord Car and General Insurance Corporation : 
(1912) 1 Ch. 405, 
Compan y—Agreement giving option to set off payment as 
payments of call—Not applicable to calls after liquidation. 


An agreement between a director of the company and the 
company that any moneys which the director might pay under a 
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guarantee of the company’s overdraft at the Bank should be treated 
at.the option of the director, as payments made in advance of the 
calls though valid, does not entitle him to insist upon the* payment 
being so.treated when the payment is made after the company 
went into liquidation. 


Attorney General v. Watford Rural Council. 
(1912) 1 Ch. 417, 


Highway—Dedication—Long user. 


_ "When land has been used for a long time as a highway, by 
the public, the burden of proving that during all that time there 
was no one capable of dedicating is on the party setting up such a 
_ plea, The mere fact that the way has not been, used for a long 
time as a cartway but only as a footway is not sufficient to cut it 
down to a footway. 


In re Halston Ewe v. Halston. [1912] 1 Ch. 435. 


Will—Construction—Gift to a person dead to the knowledge 
of the testator—Evidence ad.nissible to show for whom the gift 
was intended. . 

Where a testator gave property to “ John William Halston ” 
who to the knowledge of the testator was dead years before the 
date of the will, evidence was held by Ewe J. to be admissible to 
show that the testator really meant John Robert Halston, a brother 
of John William. 


= v. London & County Land & —— Company 
Limited. [1912] 1 Ch. 440. 


Extent of right—Company’s Act S. 112—-Auditor—Relation 
between company and auditor,—Master and servant—Dismissal— 
Mandatory injunction. 

In this case, the directors of a company discovering that the 
auditors were negligent in the inspection of the receipt books, gave 
them notice that they should no longer audit the accounts of the 
company. The auditors brought an action to enforce their right 
under S. 112 of the Companies Act to have access to the company’s 
books for the purpose of performing their duties as auditors, 
Pending the action they applied to have an order by way of 
‘mandatory injunction for allowing them access in the interim. Ewe 
_ J. granted the same, On appeal, it was held by the court of appeal : 

2 
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(i) that. the court ought not to have in its discretión granted a 
mandatory injunction in this case. (ii) though there is a statutory 
duty in. every company to appoint an auditor, he is yet a servent 
of the company and cannot insist upon continuing to perforny the 
duties of the office when he is told not to do so by the company. 
His only remedy is an action for damages for wrongful dismissal. 
(iii) In a case of this sort, the proper course for the court is to 
direct the company to hold a meeting to consider whether the share- 
holders would have the auditors to continue and not to grant a 
mandatory injunction. (iv) The right of inspection conferred by 
S. 112 of the Companies Act on the auditors is exercisable only 
when they continue as such and not after the company dismisses 
them. : 


Solomon v. Attenborough. [1912] 1 Ch451 (C. A.) | 


Lixecutor— Power of pledge and sale—must act as “executor” 
—Lupse of time—Executor ceasing to be executor and, becoming 
trustees. ` 


The. rule that a person dealing with an executor is nat “pana 
to enquire whether the sale or mortgage by the executor is required 
for the due administration of the estate has no. application when 
the executor does not act as such. * 


Fletcher Moulton L. J. When the aha eeeaion of ihe 
estate is closed and the property is handed over to the trustees for 
legatees, the power of the executor as such ceases, though the 
executor happens also to be a trustee . ard as such in possession of 
the estate. . 


Buckley, L (eae of. time. ‘may “be a circumstance which 
„would entitle a purchaser or- pledgee-to require.the executor to 
make a statement as to the position of the estate so as to shew 
whether the sale or pledge is justified by the circumstances, n 


J arvis v. Teminis t1912) I Ch. 462. 


Landlord and tenant—Law of Distress Amendment ' Act, 
S. 6—Postal Service—Personal service not precluded, .. 


Sec. 6 of the Law Of Distress Amendment Act Sie that 
in case of default in payment of rent by: the tenant, the ‘landlord 
may .serve upon the sub-tenant in the. premises a. notice“ by 
registered: post addressed to such tenant to pay over the rent to 


Je 
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himself till the arrears shall have been fully paid up. Held: the pro- 
vision as to service by registered post was only to enable the 
superior landlord to resort to that mode of service and did not pre- 
clude her from effecting personal service, which is a supenor mode 
of service. 


In re Neudegate Colliery, Limited 
Neudegate v. The Company. [1912] 1 Ch. 468. 


Receiver and manager of assets—Goodwill to be preserved— 
Contracts to be respected. 


Where at the instance of a mortgagee a receiver and manager 
of the assets and the undertaking of a company has been appointed, 
it is the duty of such receiver and manager not to do any thing 
which will affect. the goodwill of the business. Accordingly it is 
not open to him to disregard the forward contracts entered into 
before he took possession because if he did that he would be des- 
troying the goodwill of the company though he might be able to 
realise some more money for the assets of the company. 


In re Karl of Derby and Fergusson’s Contract : 
[1912] 1 Ch. 479. 


Vendor and purchaser—Notice of tenancy—Notice ‘of com- 
pensation payable. 

When by the terms of the tenancy, the tenant is entitled to 
compensation for improvements effected with the landlord’s consent 
it is not open to the purchaser with notice of the tenancy to treat 
the tenant’s right as an undisclosed incumbrance and claim compen- 
sation in respect of it from the vendor. Having had notice of the 
terms of the tenancy, it was his duty to have inquired into the 
actual state of circumstances before making the purchase. 


In re Pink: Pink v. Pink. [1912] 1 Ch. 498, 

Debt—-Release —Will—Proviston that debt should be deducted 
from legacy—Bankrupicy, effect of. 

Entry in the private ledger of the creditor that the debt is re- 
leased does not operate as a -release, nor does the fact that the 
debtor is appointed executor’ operate to perfect fhe imperfect gift 
evidenced by the entry. 

Bankruptcy of the debtor-does not pat an end to the debt so 
long as he is not discharged, ` 
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A direction that the debt due from the husband to the testator 
should be deducted from the legacy to the daughter does not cease 
to operate because the husband became a bankrupt during the 
testator’s life-time. It would have been otherwise if he had been 
cischarged. 


JOTTINGS AND CUTTINGS. 
AT THE VAKILS’. GATHERING. 





Now Friends, aye Bretheren-in-law 
A welcome sweet awaits us all 
From our revered and hoary host. 
It’s wrought with blessings good and true 
As comes it from the doyen of th’ bar, 

An year more has passed ov’r us 

That toil and moil in others’ cause 

With anxious care and loyal heart. 

The life we’ve sworn to lead is hard. 
Indeed, albeit cavillers’ talk. 

The man with health doth rail at pills 

And calls all names the physician; 

But when the appetite doth fail. 

The earth is scoured for the Galen wise 
Who can prescribe ambrosial drugs. 

So when a man’s affairs go wrong 

High and Low is sought the kindly hand 
That can and will him lead out clear 

Of th’ bog that over him had closed. 
There’s naught that he doth deem too hard: 
Or e’en impossible for us 

To transcend, but to win his cause 
The saviour true and kindest friend. 
The lawyer then extolled is. 

We too thus share the ills of earth 
And oft of goods that it doth spare 
Our lot bereft is of complaint 

As common consent us doth give 
The vantage òf recruiting ground, © 
Be it to lend a hand to steer 

The wheel of state, albeit quite new 
Or guide aright with wisdom ripe 
The nation’s deliberations ; 

To judge, be it in company 
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In face of all the legal lore 

Paraded with the junior’s aid 

Or judge alone in far-off town; . . 
To lead the bar of friends with wigs. 
And wigless ones, just as we are, 

Hath fallen too to our lot. 

It matters therefore not the name 

Our calling hath annexed in time ; 

The anglican wide world of law 

May feel a deal perplexed to see 

A term unknown to lexicon 

Applied to men that lead so oft 

In matters great of an Empire vast 

But Iet us steadfast be | 

And as Vakils go on 

For all eternity 

We've. met to-day and are we part 

For th’ holiday we’ve earned so well 
Let’s merry be and heart and heart 
United be, complete and gay, 

For it’s to-day our gala-day. ` 

The throng doth change as years go by ; 
Some go to higher spheres of work 
While some depart to unknown spheres. 
Let’s then pass on the cheering cup 

Of tea an nothing stronger still 

Doth find in us a countenance, 

But glance we a bit ou’r year that ’s closed 
And note how fared our Temple High. 
The hapless folks who pinned their faith 
To settling folk quick iù Courts | 
Despairing stared at years passed by. 

The powers that be to rescue, came 

And now the Court hath ten wise men 
Presiding ov’r the file’s arrears | 
With pious hope to clear the file 

In two years’ time. But Sirs, methinks 
The earth may circle twice again 

But to find the Court a Zodiac. é 
Where twelve bright stars will reign supreme 
Till then let’s jog on our way, 

Thrive will for e'er our dear High Court. 
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Civilian Judges in India.—There is a considerable school of 
opinion which holds that in India, as in other ‘countries, ‘ judicial 
appointments should be reserved for members: of the legal profes- 
sion who are trained ‘to undertake the duties attaching to them.’ 
As things are, the District (Civil) and Sessions (Criminal) Judges 
in India are appointed in large.part from the ordinary Civil Ser- 
vants who have, indeed, before their appointment, served as magis- 
. trates, but who have not had a thorough legal training or any con- 
siderable Court experience. The unsatisfactoriness of the adminis- 
tration of justice which is consequent upon this system 1s marked 
by the number of important criminal cases in India where the ver- 
dicts of the Sessions Court are quashed or very seriously revised by 
the High Court to which an appeal has been taken. The recent 
decision of the Calcutta High Court in the Dacca Conspiracy Case 
is a signal example of this tendency, which has caused general 
comment. Nearly two years ago forty-two persons were charged 
with levying war against the King-Emperor by organising societies 
with seditious objects. After a very protracted trial before the 
Additional Sessions Judge at Dacca, with two- Indian Assessors, 
thirty-five were convicted and sentenced to .terms varying from 
transportation for life to three years’ imprisonment. The Indian 
Assessors found all the accused ‘ not guilty,’ and, as was to be ex- 
pected, an appeal was taken to the High Court. The result of the 
appeal is that twenty-one of those condemned are acquitted, and 
the sentences on the remaining fourteen are in very case -reduced, 
The case does not stand alone; for in a series of conspiracy pro- 
secutions the High Courts, and especially that at Calcutta, have 
reversed the findings of the lower Courts. The state of -affairs is 
much to be deprecated. It is said by some that the High Court 
is too apt to take alenient view of sedition charges, and that the 
Courts of first instance in the country are better acquainted with 
the real seriousness of the movement. But the fact that so many 
sentences are quashed by the higher tribunal suggests that it takes 
a different view of the evidence from the Court.below, and that 
because it is a wholly judicial body with a life-long training in the 
law; whereas the judges below are persons who are apt to look at 
things from the civilian’s point of view, The exact appreciation of 
evidence is the most valuable gift of the judge, and it comes only to 
one who has devoted himself to the legal profession. - There may be 
difficulties in. manning the Indian bench exclusively from lawyers : 
but it is very desirable that at least grave criminal charges should be 
heard from the first before a body which has had a special legal 
training.—The Law Journal. a 
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Lawyers and Public Service.—Despite the abusive language 
which the’ more reckless Labour leaders: sometimes use of the 
occupants of the Bench, lawyers are frequently chosen ‘to play a dis- 
tinguished part in the settlement of Labaur! disputes. Moré than 
half the chairmen of the Joint District Boards appointed under the 
Coal Mines (Minimum Wage) Act are members of the legal profes- 
sion. These chair men, some of whom have been appointed by the 
‘mine owners and miners ‘by agreement, while others have been 
nominated by the Board of Trade, include two. ex-High Court 
Judges—-Lord Mersey and Sir Robert Romer ; four County Court 
Judges—-Judge Bradbury, Judge Austin, Judge O’Connor, and 
Judge Stanger; and three leading members of the Bar—Sir Edward 
Clarke, K.C., Mr. Francis Williams, K.C., and Mr. A. A. Hudson, 
K.C. It is a striking tribute to the traditions of the legal profes- 
sion that so many of these important posts, requiring the qualities 
of impartiality and sound judgment in a very special degree, should ` 
have been offered to lawyers, and it is a pleasing proof of the public 
spiritedness of some of the hardest-worked men in the country that 
they should have been willing to accept them. -Particularly deserving 
-of recognition is the readiness of two such experienced judges‘as 
‘Lord Mersey and Sir Robert Romer to spend some part of their 
well-earned leisure in assisting in the administration of the new Act, 
“The services rendered, by retired judges of the High Court in the 
pacific settlement of labour disputes are many and constant; ‘and 
it is welcome’to see that County Court judges.and leading-members 
of the Bar have been called in to do like service. The lawyer at 
his best is the peace-maker par excellence, and, however paradoxi- 
.cal, it is true that practice in litigation is the best training for the 
impartial mind. Some time ago an attack was made on lawyers 
for their lack of the civic spirit; the striking part which they play 
not only in the progressive legislation of every progressive country, 
but in the administration of that legislation, is sufficient refutation 
of the charge. They are, in fact, ministers of justice as well as 
servants of the law.—The Law Journal. 


x 
* 


The Loss of the ‘ Titanic?—In the general sorrow caused by 
the appalling loss of life in the wreck of the ‘ Titanic,’ no thought 
has yet been given to questions of legal liability. ‘They must,-how- 
ever, eventually arise between the owners of the vessel and her 
passengers or their representatives, and a rough statement of the 
legal position may, therefore, not be without interest. At common 
law the contract of the carrier of passengers is to provide a vesse 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 





Present:—Mr. Justice Abdur Rahim, and Mr. Justice Phillips. 


Nadarsa Rowthen bie Appellant * 
v. (Plaintif) 
Amirtham and others .. Respondents 
(Defendants.) 


Land Tenure—Kasavargam tenure, incidents of. 

Held, accepting the findings of the District Judge arrived at on evidence 
taken in a case from the Tanjore District that the chief incidents of a 
kasavargam tenaucy were :— 

(a) The manaikat or site isthe property of the mirasidars: the kasa. 
vargaindar has no proprietary interest in it; but he is ordinarily the 
proprietor of the superstructure built upon it. 

(6) The kasavargamdar holds the manaikat free of rent, or for a more or 
less nominal rent,on condition that he performs services for the mirasidar as 
an artisan or otherwise as the case may be. 

(c) The kasavargamdar has no right to transfer the manaikat to another 
but on his death it passes to his heirs on the same conditions as those on 
which he held it. 

(d) The mirasidar is entitled to eiect the kasavargamdar is forthwith’ 
if the latter refuses to render hin the customary service. 

(¢) Ifthe kasavargamdar is ojected, the mirasidar is bound to compen- 
sate him forany house which he may have erected on the land during his 
tenancy and the kasavargamdar is notentitled to claim compensation for 
the first time in second appeal. 


Second appeal from the decree of the District Court of Tan- 
jore in A. S. No. 893 of 1907, presented against the decree of the 
Court of the District Munsif of Mannargudi in O. S. No. 14 of 
1907. 

This second appeal coming on for hearing before Mr. Jus- 
tice Wallis and Mr. Justice Avrzshnaswami Aryart 

The Court delivered the following 

JUDGMENT :—The District Judge is mistaken in suppo- 
sing that ifthere was a tenancv from year to year it terminated 
on the death of Chidambaram. There is no finding in this case 
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as to the nature and the term of the tenancy, and the decisions 
to which«we have been referred do not determine the incident 
of this tenure. These incidents must, we think, be.determined 
on evidence as to the custom of the locality, and we ‘have there- 


. fore decided to call for findings on the following issues :— 


1. What are the incidents ot asavargam tenancy with 
special reference to the term of such tenancy ? 


2. Did the defendants Nos. 1 and 2 or their predecessors’ 
refuse to perform services in accordance with the 
terms of the tenancy ? . 
3. Has the tenancy been determined, and, if so, how P 
Fresh evidence may be taken of witnesses called by the 


parties and of such other witnesses asthe District t Judge may 
think fit to call. 


In compliance with the order contained in the above judg- 
ment, the District Judge of Tanjore submitted the following 


‘FINDINGA Ed:—The High Court has called for findings o on the 
issues :— 
(i) What are the incidents of A asavargam tenancy with spe- 
cial reference to the term of the tenatcy } ? 


(it) Did the defendants Nos. 1 and 2 or their predecessors 
refuse to perform services in accordance with the 
terms of the tenancy ? 


(iii) Has the tenancy been determined, and, if so, how? 


2. Lssue /.—The question raised by this issue isa large one, 
and one. of some general importance throughout this district. The 


parties have therefore been afforded every reasonable facility for 


adducing all the available evidence, oral as well as documentary, 
on the point, and three large land-holders of the district have also 
been summoned and examined as witnesses for the court, and 
documents produced by them which have a bearing on tlie question 
have been filed as exhibits. There is therefore now on the record 
a considerable bedy of evidence from which to deduce a finding as 
to` what are the more important general incidents of kasavargam 
tenancy: that is so far as the Tanjore district is concerned. The 
custom of kasavargam prevails in other districts as well (see the 
deposition of the first court witness) and the ‘incidents of the 
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tenancy may, and in all probability do, vary in different districts, 
but it is clear from the judgment of the High Court in which the 
findings are called for that it is only, the custom: as it obtains in 
this district that is to be taken into consideration, and it is on that 
footing that evidence has been letin at the hearing on remand. 

' 3. The meanivg of the term -kasavargam or kasavargamdar 
is given in Wilson’s Glossary (see page 583) as “traders and makers 
of canvas sacks, residing in a village, and claiming certain fees, aŭd 
perquisites, having a proprietary right to their houses, but not ‘to 
the ground on which they stand.” The learned author does not 
appear, to have been satisfied as to the etymology of the term, and it 
may therefore perhaps be presumed that his definition was based 
entirely on his own personal experience of the use of the term, or cn 
-the experience of other persons on whose information he considered 
it safe to rely. This may serve to explain why the definition which 
- he adopted does not altogether apply to the term as used in this dis- 
trict. The latter. portion of the definition alone seems to apply 
here, The oral evidence adduced in the present case shows that in 
this district, kasavargamdars have, as a rule, “ a proprietary right to 
their houses, but not to the: ground on waich. they stand.” As regards 
this feature of hasavargam tenancy, there can, I think, be no doubt. 
It has been spoken to by several witnesses of large experience.in the 
management of lands in this district, whose evidence appears to be 
thoroughly reliable. It is borne out.by the entries in the paimash 
accounts, some of, which have been filed as. exhibits in this case (see 
exhibits Q, S and T> and it has been repeatedly recognised by’ the 
courts of the district, and by the High Court as one of the custo- 
mary features of kasavargam -tenancy as it prevails in this district; 
Vide Exhibits Z3, DD, GG, and HH, and the .cases reported. in 
I. L. R. 14 Madras 98,:and 22 Madras 116. Exhibit EE may also 
be referred to. .It is the decree ina case in which a mirasidar 
sued to recover a manaikat. The parties compromised, the defen- 
dant agreeing to vacate the manai on condition that the plaintif 
should pay him compensation for the house he had erected on it, 


This was a kasavargam manaikat, and the terms of the compromise: 


go to show that the parties recognised that ‘the kasavargamdar Lad 
no proprietary right in the manaikat itself but only in the super 
Structure whiclrhe had erected upon it. It is scarcely necessary to 
refer to.any.more.evidence on the point, but mention may perhaps 
be made of Exhibits AAr to AA8 and BB, Exhibits AAl to AAS 
are rent-deeds which the first court witness has now taken from the 
tenants of bis kasavargam manaikats instead of any longer relying 
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arcs on custom alone for determining the conditions of their tenancy. 
y. Exhibit BB is a similar deed executed in favour of the mirasidar 
Amirtham. by the occupant of a kasavargam carpenter's manaikat, who is the 
é descendant of the Kasavargamdar mentioned in the paimash account 
(Exhibit CC). (Vide the evidence of. plaintiffs 14th witness), 

All these documents set forth the fact that the manaikat is the pro- 

perty of the mirasidar, This then may be taken to be the funda- 

metital principle of the tenancy: the site is the property of the 


landlord: the superstructure that of the tenant. 


4, The rest of Mr. Wilson's definition of the term fasavargam . 
does not seem to be applicable to kasavargam tenancy as known in 
this district. None of the witnesses examined—not even the first 
court witness, Dewan Bahadur R. Raghunatha Rao, a gentleman 
of exceptionally wide experience of the land tenures of the district, 
seems to have ever come across a &asavargamdar who ould be 
described asa trader and maker of canvas sacks, residing in a village 
and claiming certain fees and perquisites; and not a single one - 

i of the documents exhibited refers to a kasavargamdar to whom 
such a description would apply. Itseems clear, therefore, that that 
part of the'definition does not hold good iu this district, 


5. The next important pointto be considered in connection. 
with kasavargam tenancy as it is kuown in this district is the 
condition on which the kasavargamdar is allowed to occupy the 
manaikat of his mirasidar. There can, I think, be no doubt that in 
this district the condition ordinarily is that he should render service 

` of some sort to his landlord, the mirasidar. When the kasavargam-: 
dar is an artisan, the services he renders are those incidental to his 
trade, ¢, g., the barber does service as a barber, the washerman as: 
washerman, the carpenter as carpenter, and so on. When the 
kasavargamdar is not an artisan, he renders services to his mirasi- . 
dars by supplying manure from the manaikat for the mirasidar’s 
land and also cocoanuts from the trees, if any, growing on the 
manaikat. He also usually renders cooly’s service in various: ways, | 
é. g., by running ou small errands and assisting generally at the 
landlord’s house on festival and other great occasions. The exact 
nature of the services to be rendered varies according to circumstan- 
ces, but services of some kind or other are, as a rule, rendered by the 
occupant of the manaikat, the kusavargamdar. In.return for these 
services, the kasavargamdar is allowed to occupy his manaikat free of 
rent, as a rule, though in some cases when the landlord does not re- 
quire any services from the tenant, or when the services which h 
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- receives from him are not a sufficient return for the enjoyment of the 
manaikat, a money rent is imposed in lieu of, or in addition to, such 
services. If the Lasavargambar renders constant and muportant 
services.to the mirasidar, for which the free occupation ef his 
manaikat would not be a sufficient return, he is sometimes given a 
maniam in some form or other as well, or sometimes he is paid a 
wage for his services, taough ata Jower rate than that usually pre- 
vailing in the village. The oral evidence let in on this point is 
clear, and is, I think, ample to establish the fact thatin this district 
the condition on which the kasavargamdar ordinarily holds his 
manaikat is that he should render services in some form or other 
to his landlord, the mirasidar. The evidence of the first court 
witness, Dewan Bahadur R. Kaghunatha Rao, by itself goes a long 
way towards proving this. This witness may almost be regarded 
as‘an expert witness on the subject. He is 80 years of age, and has 
had a witle and extended experience—both as a Goverument official 
and as a landed proprietor owning estate in five different taluks of 


the district, ofthe various kinds of tenancy prevailing in this 


district and his evidence in regard to the customary incidents of 
of kasavargam tenancy ‘seems to me to be entitled to very great 
weight. It is corroborated by the evidence of the third court witness, 
another big .mirasidar with estates in five different taluks, some of 
them in a village only four miles distant from the village in which 
the suit site lies. The evidence of the second court witness, another 
big mirasidar, is to the same effect, though it is not entitled to so 
much weight as the evidence of the other two court witnesses, since 
this witness has not the same extended personal experience of the 
matter, The eleventh witness for>the plaintiff is another big mira- 
Sidar of the district whose evidenceis entitled to considerabie 
weight, and itis to the same effect. There is also the evidence of 
the 14th witness for ‘plaintiff to the same effect. Moreover, this 
incident of kasavargam tenure has been already recognised both by 
‘the courts cf the district and by the High Court. This may 
be seen by a reference to Exhibits R, DD, dndHH, Z1, Z3 and JJ 
and the case reported in I. L. R. 27 Madras 519. The term ' kasava- 
rgam’ is not expressly mentioned in the report of the last mentioned 
- case, but the custom of the district which was therein found to be 
` estabilished by which artisans are allowed to occupy manaikats in the 
village rent free so long as they render services, obviously refers to 
the custom known in the district as kasavargam. No doubt the 
finding of the Sub-Judge in that case seems to cover only instances 
in which the marfaikat was a samudayam or village common land, 
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Nadarsa and the tenant was expected to renderservice toall the villagers. 
aa The learned vakil who appeared for the defendants in the casé now 
Atmirtham. before me, contended that those were the only real cases of kasavar- 
gam tenancy, and that the term does not apply to:cases where arti- 
sans, or other terants, occupy a manaikat which belongs toa single 
mirasidar on condition of rendering him service of some kind. 
This contention, however, is quite inconsistent with the entries in 
the paimash accounts where kasavargam manaikats have been shown 
as belonging to idividual mirasidars (see, Exhibits -Q and T.) The 
oral evidence let in at the hearing of this case on remand also clearly 
establishes that individual mirasidars may and do own kasavargam 
manaikats and let them out to tenants on kasavargam tenure. In- 
stances of this have also been frequently found by the courts of the 
district (See Exhibits R, DD, EE, FF, GG). - There is scarcely any 
evidence tothe contrary. The defendants’ vakil relied on Exhibit 
1X, the judgment of the Subordinate Judge of Kumbakonam in a 
very recent case— Appeal No. 539 of 1909. In para.. 3 ofthat judg- 
ment it is stated with reference to the term fasavargam that ‘it is 
admitted it ordinarily signifies a tenant-at-will occupying a common 
village site.and not any particular private one.” That may per- 
haps be. taken to bean instance in which a mirasidar admitted that 

Kasavargam tenancy ordinarily applied only in the case of samu- 
dayam manaikats. But the admission, is not worth very much in the 
absence of any evidence to show whether the plaintiffs in'the. 
-Suit had any experience of kasavargam tenancies in gereral.. It is 
clear from another portion of the same judgment (Exhibit IX) that 
the particular manaikat to which the plaintiffs were laying claim as 
their own property was a samudayam manaikat, belonging to all the 
mirasidars of that village. The plaintiff's title to the manaikat was 
therefore disproved, and as there is uo evidence to show that he 
actually owns any kasavargam manaikats of his own, his admission 
in regard to such manaikats cannot count. for very much, in face of 
all the evidence in the present case to the contrary effect. The 
learned vakil for the defendants also relies on Exhibit JJ to show 
that the rendering of services is not a necessary incideut of kasa- 
vargam tenancy and tbat in fact there are no customary incidents of 
such tenure, but that the conditions of the tenancy vary in each par- 
cular case according to circumstances. Exhibit JJ is a copy of the 
judgment of the District Munsif of Tanjore in O. 5. No. 230 of 1894., 
That suit was brought by. the head of the S. P.G. Mission at 
Tanjore to recover possession of some land which had been criginally 
granted to the well-known Missionary Schwartz on behalf of the 
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S; P. G. Mission by the Rajahs of Tanjore. This land was measured 
as kasavargam land belonging tothe Missiou at the time of the 
Paimash (1829) and the District Munsif found that the defendants 
were kasavargam tenants of the Mission and liable to be ejected. 
_ In that case-it appeared that the defendants neither rendered ser- 
vices, nor paid rent to the Mission and the defendants’ vakil argues 
that this goes to show thatthe performance of services is not an 
essential incident of kasavargam tenancy. The inference does .not 
not seem to be justified. A perusal of ‘Exhibit JJ. seems to show 
that it was understood in that case that a kasavargam tenant should 
render services fo his landlord, but that mere cessation of such ser- 
vices wonld not suffice to determine the tenancy (see the case of 
N: S. Narayanasamy Aiyar v. Vathiyar Rama Aiyar reported 
in Madras Weekly Notes page 473). The ease of the Tanjore Mission 
was moreover a peculiar one. The terms on which the’ Mission allows 
tenants to occupy its lands may be gathered from an extract from 
the will of Rev. J. C: Kohlhoff which is set out in para 9 of Exhibit 
LL, the judgment of this court in appeal from the judgment marked 
as Exhibit IX. These are quite different from the terms of the ordi- 
nary kasavaream teaancy,but nevertheless the Mission succeeded 
in evicting from their lands persons whose predecessors in title were 
proved by the paimash accounts to have been kasavargamdars but 
who had ceased for a Jong time to pay rent or render services to the 
Mission. ‘fhejudgments in these cases (Exhibits JJ and LL) can- 
not, therefore, be iegarded as evidence that the performance of 
services: for their landlord is not an essential: condition of a kasava- 
rga, tenancy. The learned vakil for the d:fendants also relied on 
the ruling referred to in 14 Madras Law Journal, Short Notes, page 
18. There is, however, nothing in that report to show what were 
the facts of that case or in what district it arose. It may not have 
been a Tanjore case. and it is only with the incidents of kasavargam 
tenancy-as they obtain in the Tanjore District that we are now 
dealing. In the circumstances it is impossible to apply that ruling 
to the present case. Looking to the whole of the evidence let in on 
this point, I think I am justified in finding that ordinarily the con- 
dition on which a kasavargamdar holds his manaikat is that he 
should perform services of some kind or other for his landlord the 
mirasidar, with or-without the addition of a more ðr less nomizal. 
money rent. 

6. The next question to be considered is whether the kasavar. 
gamdar:has any right to transfer his holding. The evidence of the 
Court witnesses anid of plaintiffs eleventh and fourteenth witnesses 
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Eyar proves that he has no such right. No evidence has been placed be- 
© p fore me that would prove the exercise of such a right by a kasavar- 
Amirtham. oamdar in any particular instance. Exhibits IV, V, VI, VII and 
VIII have been filed by the defendants to prove instances in which 
such a right has been exercised by a kasavargam tenant, but they 
are not sufficient for that purpose. Exhibit IV isan extract from 
the paimash account which shews that paimash No. 678 is a kasavar- 
gam manaikat. Exhibit V isan extract from the land register 
which shows that paimash No. 678 is included in Survey No. 167 A, 
Exh. VI is a sale-deed, dated 13-9-'05, by which Survey No. 167-A 
was conveyed to the defendant’s 3rd witness, the vendors describ- 
ing the land as their ancestral property. But there is no evidence 
to show that the vendors were not the mirasidars, to whom S. No. 
167-A. belonged, and the evidence of plaintiff's first witness shows 
that the manaikat has been vacant for years, so that in any case it 
is clear the vendors were not kasavargam tenants occupying the 
manaikat under amirasidar, The same criticism is sufficient to 
deprive Exhibit VII of any evidentiary value for the purposes of 
this case. Exhibit VII purports to be an hypothecation bond by 
which on 15-11~’96 the executants of Exhibit VI mortgaged the 
same manaikat to Shanmugam Pillai, the second witness for the 
plaintiff. It is not quite clear that the manaikat referred to in 
Exhibits VI and VII is the same. There is some difference in the 
boundaries given inthe two deeds. Ifthe manaikat referred to in 
Exhibit VII is not the one dealt with .in Exhibit VI, then there is 
no evidence to show that the former isa kasavargam manaikat at 
all. But assuming that the same manaikat is referred to in both 
documents, the evidence of plaintiff’s Ist witness shows that it was 
vacant at the time when these deeds were executed and therefore it 
was notas tenants, but as mirasidars that the executants . of 
Exhibits VI and VII purported to deal with them. There is no 
evidence that these persons were the descendants of the original 
kasavargamdars, but eveu if they were, it is quite possible that they 
or some of their predecessors had at some time acquired the mirasi 
rights in the manaikat by purchase from the original owner, 
Exhibits VI and VII are therefore of no value as evidence in the 
present case. So also in regard to Exhibit VIII whichis a registra- 
tion copy of a sate deed by which another manaikat was transferred. 
Exhibit VIII does not give the paimash number of the manaikat that 
was sold, but only the survey number which is 165-A. Exhibit V 
shows that survey No. 165-A. comprises about 40 paimash numbers 
only some of which are kasavargam manaikats It‘cannnot therefore 
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be assumed that the mangikat epnveped by Exhibit VIII was a` Naddrsa - 
kasavargam tuanaikat, and in the absence of any evidence on that. ae ii 
point, Exhibit VIII is altogether irrelevant to the question at âmirtham, 
issue, There is thus no evidence to rebut the evidence of the 
plaintifs witnesses and the court witnesses to the effect that a 
kasavargamdar has no right to sell or mortgage his manaikat, not 

even subject to the condition that his transferee should render the 
customary services tu the landlord. The holding, however, passes 

by inheritance to the heirs of the kasavargamdar, and they are 

entitled to continue in possession of it, so long as they render the 
customary services. Even if the teirs of a deceased kasavargamdar 

ate females who are not themselves capable of rendering the 
necessary service in person, they are allowed to continue in the 
occupation of the manaikat as long as they make some arrangement 

for the performance of the services by others. This is established 

by the evidence of the court witnesses and of the rth and r4th 
witnesses for the plaintiff, which is corroborated by entries in 

paimash accounts. See, in particular, Exhibits T, Y and KK. This 

incident of kasavargam tenancy has also been frequently recognis- 

ed by the courts (see Exhibits R, DD, JJ and HH), There is no 

evidence to the contrary. I therefore find that it is aa incident of 
kasavargam tenancy that the holding cannot be transferred by sale 

or mortgage, but that it passes by inheritance to the heirs of a 

deceased kdsavargamdar. This incident is sufficient to distinguish 

the kasavargamdar froma mere licensee as the second defendant 

was held to be in the case reported in I, L. R. 16 Madras 97. 

7. The next incident of the tenancy which is established by 
the evidence is the right of the mirasidar to eject the kasavargam- 
dar, ifthe latter refuses to perform the customary services, This is 
abundantly established both by the oral evidence let in at the hear- 
ing on remand (see the evidence of plaintiff's 11th and 14th wit- 
nesses, and of the court witnesses) and by the exhibits which have 
been filed to show instances in which the right has been success- 
fully claimed in the civil courts, see Exhibits DD, FF, GG, JJ and 
HH which are all judgments in suits the subject-matter of which 
was a kasavargam mandikat, It is unnecessary to go into the facts 
ofall these cases in detail here. It is sufficient for the present 
purposes to say that they areall instances in which the courts 
upheld the rights of a mirasidar to eject from his manaikat a kasa- 
var gamdar who refused to render him the services which constituted 
the condition on which the manaikat was held. The oral evidence 
sbows that it is usual when a kasavargamdar refuses ta perform the 

* 2 . 
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Natrag: customary service, to`tell him-to quit and that he. generally vacates 
vy... | the manaikat wihout compelling the mirasidars to bring a suit to eject 
Amirtham. him. ItHerefore find that it is another incident of kasavargam 
tenancy that on the tenant refuSing to render service to his landlord 


as usual; the-latter is entitled toeject him forthwith. 


18. Another incident of kasavargam tenancy is that if the land- 
lord ejectsthe kasavargamdar for refusal to render services, he is 
bound to compensate him for any houses which theclatter may have 
built on the site. There is abundant documentary evidence to prove. 
that this has always.teen recognised by the courts of the district 
as'an incident. of the’ tenancy; see Exhibit DD (para 10), EE, 
HH (para 10) and JJ (para 28). This incident of the tenancy has 
ali’ heen recognised already by the High Court. (Sse the case 
reported i in I. 1.. R, 22 M. 117). 


na 


K I think I have now dealt with all the principal incidents of 

kaSavargam tenancy, so far as they can be gathered from the evi- 

dence, on the record. My finding on issue No. 1 is that the chief 
incidents of as kasavargam tenancy’ are as follows :— 

7 @ the mamka! or site is the property of the mira- 
sidars: the“ kasavargamdar has no proprietary 
interest in it; but he is ordinarily the proprietor of 

P _. the Apere PAME built upon it. 

“s o ($) the kasavargamdar holds the manaikat free of feu 

or fora more or less nominal rent, on condition | 

that he performs services for the mirasidars as au 


artisan or otherwise, as the case may be. 
“(¢) the kasavargamdar has no right to transfer the - 
manaikat to another, but on his death it passes to his 
heirs on the same conditions as those on which he’ 


iSO held it. | 

ane (d) the mirasidar is entitled to eject the kasavargamdar 
a ` forthwith, if the latter refuses to render him the 
is ae s customary services. 


~ (ej if the kasavargamdar is ejected, the mirasidar is 

B ‘bound t> compensate him for any ‘house which he may 
ian. “a have erected on the land during his tenancy. 

I0, Zssue [/,.—-The plaintiff himself was his own 8th witness. 

At the re-hearing on remand he was recalled and deposed that he 

bought the. suit .manaikat in 1897, the tenant at the time of: his 

put.chase. being Aiyasami Nadan ; that Aiyasami.Nadan rendered i 
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him services up till his death ; that after Aiyasamy Nadan died,” he 
(plaintiff) called upon the defendants, who are Aiyasami’s heirs,. and 


Naglarsa 
eu ON 


' in occupation of the manaikat, to render him service, and*that they Amirtham, 


refused, and that he then told them they must vacate the manaikat. 
This is practically the case that was set up by the plaintiff at the 
outset in his plaint. There is no other evidenc@ on. thé point. 
The defendants have not seen fit togo into the witness box to 
contradict the piaintiff’s allegation to the effect that they refused to 
render him service about two years before the suit was brought to 
eject them. In these circumstances, I think the plaintiff's evidence 


on the point must be accepted. It is not denied that Aiyasami died .,_ 


about 2 or 3.years before the date of the plaint. The plaintiff says 


that it was 5 or 6 months after Aiyasami’s death that he called upon, 


the defendants to render him services and they refused,. I therefore 
find on issue IĮ thatthe defendants refused to render services to the 
plaintiff about two years before the institution of the present suit. 

Ir. Zssue III. —The plaintiff's evidence shows that the defen- 
dants refused to perform service about two years before suit (see miy 
finding on issue II) and that he thereupon ordered them to Vacate 
the manaikat. In accordance with ny finding on issue'I, I must 
hold that this determined the tenancy (cf. the case of N. S. Naraya- 
nasami Aiyar v. Vathiar Rama Atyarreported in Madras Weekly 
Notes 473). My finding on issue III therefore is that the tenancy 
was determined, about two years before the institution ofthe plain- 
tiffs suit, by the defendant’s refusal to render him service, and his 
Order to them to vacate the suit manaikat. 

This second appeal coming on for final kere after retarn 
of the finding of the lower appellate court, the court Sea A 
the following 

JUDGMENT :—The learned Judge’s findings on the issues 
sent down for enquiry are not open to any legal objection and 
must be accepted. Mr. Ramachandra Aiyar on behalf of the 
tenants asks for compensation for the superstructure put up by 
his clients. The District Munsif had directed that the super- 
structure might be removed by the defendants and the defen- 
dants did not object to that portion of the decree in their appeal 
to the District Court. We do not think the defendants are enti- 
tled to claim compensation at this stage. The result is that the 
appeal is allowed, the judgment of the District Judge is reversed, 
and that of the District Munsif, restored. The respondents must 
pay the appellant's costs in ae and in ne lower appellate court. 
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ee N THE HIGH COURT OF JUDICATURE AT MADRAS. 


| Present :—Mr. Justice Abdur Rahim and Mr. Justice Spencer. 


Hanumanthaiyan = Appellant* 
s Des (9th Defendant). 
Meenatchi Naidu & another .. Respondents 


(Plaintiff & 2nd 
to &th and ioth 
( Defendants.) 
Morigage—Subrogation— Essentials RRE i a 0 J dis- 
aeei Biyan charged mortgage necessary. 
a ‘ 
To entitle 4 person advancing money for the discharge of'a prior mort- 
Meenatchi gage to claim the right of subrogation, it must be shown that the first 
mortgage has been extingnished. 
Second appeal from the decree of the Additional Subordi- 
naie Juige’s Court of Madura in A.S. No. 4or of 1908, 
presented against “the decree of the Court of the District Munsif 
of Madura in O. S. No. 549 of 1906. 


K. N. Aiya Atyar for appellant :—The money coming from 
the third mortgagee has gone in partial discharge of the mortgage 
of the rst. There is no reason why he should not claim priority 
to the extent of the discharge. The priority is not claimed 
against the mortgage partially discharged but only against an 
intermediate incumbrancer. Hecited Rupabatyv. Audimulam? ; 
Gangadhara v. Stvarama? ; Seetharama v. Venkatakrishna ° ; 
Govindaswamt Tevan v. Doratswamt Pillat +; Phulamant Chand- 
vain v. Nageshar Prasad? Gokuldas Gopaldas v. Puranmal 
Premsukh Das &; and Coote Mortgages, p. 1468. 


C. V. Ananthakrishnier, for respondents, submitted that 
subrogation can arise only ou full discharge of the rst 
mortgage. There having been only partial discharge, the 
appellant is not entitled to plead the right of the īst mortgage. 
The contrary view must give him a right teclaim equality with 
the rst mortgagee himself. He relied upon the ubservations of 
Mookerjee J. in Seetharama v. Venkatakrishna;* GHOSE on 


t i11h September rort. > 


~- 


S. A. No. 625 of 1909. 


x, (1887) 1 L. R. 11 M. 345 at 353. a. (1884) ILL. R.8 M. 246. 
3. (1891) I. L. R- 10 M. 94. 4s (1910) 20 M.L.J. 380. 
5. (igtr) 8 ALJ. 155< 6. (1884) I.L.R. 10 C. 1035(P.C,) 


7. (1907) LLR. 36 C.193 at 219 
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Mortgages, p. 332; JONES on Mortgages, Ss. 876 and 885; SHEL- 
_ DON on Subrogation, pp. 23, 26, 31, 


This second appeal coming on for hearing before the 


Honourable Mr. Justice Munro and the Honourable Mr. Justice 
_ Krishnaswami Aiyar, their Lordships made the following . 
ORDER* :—Before deciding the appeal we must ask the 
. District Judge to find on the evidence on record how much of 
the money borrowed under exhibits VIII and IX went towards 
the discharge of the mortgage under Exhibit I. 

The finding should be submitted within 6 weeks and seven 
days will be allowed for filing objections 


In compiiance with the above order the District Judge 
of Madura submitted a finding that Rs. 100 advanced. under 
Exhibit IX went towards the discharge Exhibit J. This second 
appeal coming on for final hearing the Court delivered the 
following 


JUDGMENT :—In this case there are two questions raised 
_ before us:—(z) where there are two mortgages on a property and 
a person advances money for the payment of the first mortgage 
and that debt is satisfied, would the lender be entitled to stand 
in the shoes of the first mortgagee and. claim priority if he 
had no interest in the mortgaged property either ds: purt- 
chaser of the equity of redemption or as mortgageeat the time 
of the advance, and (2) whether it is necessary that the first mort- 
gage should be entirely discharged before the claim to priority 
over the and mortgagee can be sustained. In this case only a 
. portion of the mortgage money due under the first mortgage 
was paid and the first mortgage was not entirely discharged. 
We think there can be no doubt on principle that before a per- 
son advancing money for the purpose of discharging the debt 
due under the first mortgage can establish his claim to the rights 
of the first mortgagee it must be shown that the first mortgage 
had been extinguished. Otherwise the result would be that a 
number of persons would be entitled to rank as first incumbran- 
cers with reference to different sums of money advanced by them, 
and it would be impossible to work out the rights of the par- 
ties. This is very clearly pointed out in Gurdeo Singh v. Chan- 


drikoh Singh and Chandrikah Singh v. Rashbehary Singh! ; and 


1. (1907) 5 0. LJ. 61t at p. 633. 15th September roro, 


»Hanginan- 
thaiyan 


rA 
Meenatchi 
Naidu. 


'Hartuiman- 
“thaiy an 


 Meenatchi 
‘Naidu. 
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in ‘Jonas on Morigages, para. 885 6. ‘The learned vakil ‘for the 
appellant has relied on several rulings of this court for the con- 
trary position. The cases relied on are Rupabat v, Audimulam, 
Gangadharav, Stvarama? and Seetharama v, Venkatakrishnuer’®. 
In Rupabai v. Audimulam?, the learned Judges state,at p. 354,that 


‘the whole of the prior charge was released and the same appears 


Subba 
Naidu 


v. 
Ethiraj- 
ammal. 


‘to have been the case in Gangadhara v. Sfvarama®. ‘The facts 
of Seetharama v. Venkatakrishna®, so far as they appear from the 


report, are not very clear, but supposing that the case is authority 


‘for the proposition contended for'by the appellant it would seem 


that the question was not properly discussed before'the learned 
Judges and they give no reasons in support of their view. On 


“this point therefore the appeal fails even if the other proposition 


advanced on-behalf of the appellant be held to be sound, as to 
which: we do not express any decided odinion. The appeal is 
dismissed with costs. . 


ee e 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT :—Mr. Justice onan Rahim and Mr. Justice 


Phillips. 
Subba Naidu alras Subbarayulu Naidu.. ‘Appellant* ` 
EE (Plaintif ) 
Ethirajammal and others — .. Respondents 
(Defendants 


Nos.9, 5 and 6). 


Limitation Act, Art. 85— Accounts, mutual, open and current—Essentials 
of mutuality—C. P. C. 0.41, R. 2p Ch ()— Any other substantial cause,” 
meaning of—Record of reasons. 

Per Abdur Rahim J. (Phillips J. contra).—The essential requisite of 
Article 85 of the Limitation Act is that there shonld be reciprocal demands. 
It is not sufficient, to bring a case within the article, that there is an open 
and current account or that the entries shew debit and credit. 

Per Phillips J.—The mere fact that the balance was always in favor of 
one party is not conclusive proof against the accounts’ inutuality for it is 
sufficient that thereis reciprocal dealings, {Velu Pillai v. Ghouse Maho- 
med 4 referred to.] 

Per Abdur Rahim J.—The expression “ any other substantial cause” in 
. 27,Cl. (5), i is not to be understood in a wide and unrestricted sense 


0. 41, R 
but should be understood as referring to the same class of cases as the one 
æ S. A. No. 1461 of 1909. " I6th October, Igrt. 
x. (1887) I L. R. ur M. 345. 2. (1884) I.L. R.'8 M. 246. 
3. (1891) I. L. R.-16 M. 94. 4. (1893) LL-R. 17 M. 293. 
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specifically named. It would not cover a case where the evidence on record 
suggests to the appellate court a certain plea which one'of the parties 
might have relied on, but did not, and it proceeded to take additional evi- 
dence in support of that view. 


. Per Phillips J.—The appellate court would be justified in thinking that 


absence ofa document which would confirm or rebut the oral evidence- 


is such an inherent lacuna in the evidence as would justify its admission 


in appeal in order to decidea very material question which has not been 


decided in the lower court. 


" Where the reasons for the admission of further evidence are apparent in 


the Judgment: Meld that the requirements of the law under O, 41, R. 27: 
Cl, (2), had been sufficiently complied with. 


Oral evidence of the dzalings between the parties in a case had been 
given iu the first court. The plea was not raised before the first court that 
the account was 4 mutual, open and current account ; but when it was first 


raised before the first appellate court the District Judge thought that the- 


evidence already on record shewed that the defendants’ claim was a running 
account and admitted the account hooks as additional evidence in support 
ofthe plea. 


Held per Abdur Rahim J. (Phillips J. contra) that the appellate conrt’s 


action was not justified by Order 41, R. 27, C.P.C. 


Second appeal fromm the decree of the District Court of | 
Madura in Appeal No. :61 of 1909, presented against the decree 


of the Court of the Additional District Munsif of Madura i in 
O. S. No. 35 of 1908. 
Suit by a minor to set aside a sale executed by his guardians 


on the ground of want of consideration. The first court held 
that all the items of debt, except one, which were said to be the 


consideration were barred by limitation and that the deed should: 


be set aside on the plaintiff paying Rs. 50 which alone was found 
to have been for discharging a debt really due from the minor’s 
estate. On appeal the District Judge admitted fresh evidence 


enabling the defendant to adduce new grounds to show that the. 


sale was binding on the plaintiffs and he then dismissed the 
suit.. The plaintiff appealed. 


K. Faganada Atyar for appellant. 


Ke Ve Krishnaswamt Atyar and P.R. Narayanaswamt 
Aiyar for. respondent. 


K. Faganada Azyar :—A guardian has no power to revive 
barred debts, The District Judge had no power to admit fresh 


Subba.. 
Naidu 


#. 
Ethiraj- 
ammål, 
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evidence on appeal when no evidence was excluded in the first 
Court—O. 41, R,27, C. P. C; Aessowst Jssurv. G.I. P, Ry. 
Cot. No reason is given for admitting the new evidence. 

K. V. EKrishnaswamt Atyar:--In this case the items are 
not barred by limitation for there is an account stated between 
the parties, signed by the defendant—Art, 64. The mortgage 
deed states the items as due. [Abdur Rahim J.—But the ac- 
count stated isin t e very mortgage sought to be set aside. 
Flav gopal v, Abdul and Manjunatha v. Devamma? show that 
cross demands are not necessary for the accounts to be mutual; 
Art.120 would be the proper article. Evidence is that the 
amounts were advanced for the necessaries of life; under S. 68 
of the Contract Act, he would be bound to repay them. Itis not 
money lent. Itis articles supplied; so Art. 120 is applicable. 
[It isa statutory liability imposed on the estate of the minor— 
Secretary of State v. Abdul Bart +; SHEPHARD and CUNNIN- 
GHAM’S Contract Act, introduction, p. 37. My contract was 
with the guardian and the guardian himself could pay out. 
of his pocket, and as the guardian can reimburse himself 
after the minority is over and I can stand in his shoes, this 
is a right of subrogation—Srzdge v. Madden®; Bagoh Pneu- ` 
matic Tyre Co. Vv. Clipper Pueumatic Tyre Co. This is not a ` 
case in which the mortgagee is suing to enforce the mortgage 
he is only a.defendant. Under S. 41 of the Specific Relief 
Act the minor is bound to refund—Lakshm?t Doss v. Roop 
Lal". Lam a de facto guardian and I am entitled to the 
same rights asa guardian—Kasim Satba v. Sudhinda Thirtha - 
Saont.® Statement of the reason is not a condition prece-. 
dent for admitting new evidence on appeal— Gopal Singh - 
v. Jakhrt Rat . If evidence is not objected to in the 
first court then the objection cannot be raised in a higher 
court—FYaganath Pershad v. Hanuman Pershad*®;. There 
is evidence that the 3rd guardian concurred in the aliena- 
tion. By limitation not being raised as an issue I am 
deprived of the opportunity of proving acknowledgments which 


I. (1907) I-L.R. 31 B. 381, 390 (P.C.) 2. (1872) 9 B. H.C. R. 429. 


3. (1902) I.L-R. 26 M. 186. 4. (1892) L.L.R. 20 C, at 54 (F.B) 
5. (1904) LL-R. 31 C. 1084. 6. (190I) I Ch. I9ọġ. 

7 (1906) LLR. 30 M. 169. 8. (1895) I.L.R. 18 M. 359. 

9. (1885) LLR. 12 C. 37 10. (1909) LLR. 36 C. 833 (P.C.) 
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are proved to have been in existence. 

K. Jaganatha Atyar in reply :—Apart from the mortgage 
there must be an aceount for Art. 64. Here thereis none. Art. 120 
will not apply as some of the debts were incurred by minors 
father. Article 61 applies. 

The Court delivered the following 

JUDGMENT :~—Abdur Rahim J.:—In my opinion the 
judgment of the learned District Judge must be reversed and he 
should be asked to re-hear the appeal. The appeal was filed in 
a suit instituted by the appellant, a minor, through his next 
friend, to obtain a declaration that a deed of usufructuary mort- 
gage (Exhibit IX}, executed in favour of the frst defendant on 
the 26th April 1902 with respect to certain property belonging 
to the plaintiff, by defendants Nos. 2 and 5, two of his guardians 
appoiuted by the District Judge of Madura, is not binding on 


him, and for recovery of possession of the property. The mort- | 


gage was executed without the sanction of the court and it.has 
been held-that it does not bind the appellant. But the District 
Munsif found that of the amount of Rs. 1,179-6-4, for which 
Exhibit IX was executed, the appellant was liable only for 
Rs. 144-12-0, while the District Judge, relying on further evi- 
dence admitted by him during the hearing of the appeal, has held 
that the minor is liable for the entire amount of the tond, that is, 
Rs, 1,179*6-4. The amount for which the bond was executed con- 
sists ofa number of items set out inthe Distret Munsif’s judgment 
in paragraph Nv. 14, beginning with the life-time of the plain- 
tiff's father, whose death took place in September 1895, down to 
the dateof the bond, z.e., a period of about seven years. It 
appears that the first defendant, whe is the eldest son-in-law 


of the plaintiff's father, spent various sums on behalf of the ~ 


family from time to time, and the first defendant’s case is that 
he thus spent out of his pocket altogether about Rs, 1,432, out 
of which he received Rs. 400 in the shape of rents collected by 
him from the plaintiff's property, and it was for the balance of 
Rs. 1,032 plus Rs. 50 avd Rs. 100, advanced on other accounts, 
that Exhibit IX was executed. The District Mumsif found that 
some of the items were advanced more than three years 
before the date of Hxhibit IX and were thus barred. As 
regards one large item, 2. ¢., of Rs; 740, spent by the first 
defendant for the maintenance of the plaintiff's stép-inother, 


@ 3 x 
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the plaintiff and his sister, for the education of the plaintiff 
and: on certain family ceremonies during the course of 
seven years, it did sot appear in evidence how much was 


spent within three years of Exhibit IX and how much prior 
therto. He then strikes the average for each year and disallows 


-the amount so calculated for the period beyond three years. This 


mode of dealing with item No. VIII has been objected to on be- 
half of the appellant but I do not wish to express any decided 
opinion on the point, as the appeal, in’ my opinion, ought to be 
re-heard, and it will then be open to the District Judge to dispose 
of the question on the evidence. ` 


The District Judge holds that there was an open and current 
account between the first defendant and the plaintiff’s father and 
guardian, as evidenced by Exhibit XXIII series, and therefore 
none of the items are barred, In the first place his finding on 
this point, if it is a valid finding, would not bring the case with- 
in Article No. 8s. That Article deals with cases of mutual, open 
aud current accounts where there have been reciprocal demands 
between the parties. It is not sufficient to- bring a case within 
the purview of this Article that there is an open and current ac- 
count or that the entries show debit and credit. Suppose one 
person advances money to another and the latter pays him sums 
of money from time to time towards the discharge of the.debt, 
that would not be a case within Article No..85. The essential 
requisite of this Article is that there should be reciprocal de- 
mands. , 

In the next place, it was not the case of the first defendant, 
as is to be gathered from his written statement, the issues, the 
District Munsif’s judgment and even the grounds of appeal to 
the District Judge, that there was a mutual, open and current 
account between him and the plaintiff's father as his guardian. 
Apparently it was during the hearing of the appeal that it sug- 
gested itself to the District Judge, or was argued before him, that 
the account kept by the first defendant was of sucha nature. 
The plaintiff was, under these circumstances, entitled to complain 
that he was taken ‘by surprise. 

The next question is, does the Judge’s action come within 
the powers conferred by Order x11, Rule 27, which substantially 
is in the same terms as S. 568 of the old Code? He apparently 


- 
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did not record any feasons at the time he admitted the 
additional evidence, anf whatis to be gathered from his judg- 
ment is this: he thought that the evidence already on record 
for the defence showed that the defendant's claim was on a run- 
ning account ; the account kept by the first defendant was handed 
over to the fifth defendant but it was not filed in the course of 
trial, The fifth defendant happened to be present at the hearing 
of the appeal, and so the District Judge examined him as a 
supplemental witness (court’s first witness, as he is described), 
The accounts were produced, and the witness having sworn that 
they are in the handwritiug of the first defendant, the Judge, 
being satisfied fiom an inspection of the accounts that they were 
regularly kept in the ordinary course of business, admitted them 
inevidence, The evidence wasclearly not admitted on the 
ground stated in clause (2) of Rule 27, that is, because of the court 
of trial having refused to admit such evidence. Was this then a 
proper case under clause (6)? It could not be said that the appellate 
court required the additional evidence to enable it to pronounce 
judgment. Ifthe evidence already on record made out that, it 
was 2 Case of mutual, open and current account within the 
meaning of Article 85, there could have been no necessity for 
admitting the additional evidence and, if not, the party who 
had to make out the plea and failed to do so in the court of first 
instance must suffer judgment against him on that point. But I 
fail to see Low the accounts in question were needed to enable 
the appellate court to pronounce judgment. Then, does this come 
within the scope of ‘ any other su bstaatial cause,’ mentioned in 
clause (2) ? ‘ Any other substantial cause’ is apparently not to be 
understood in a wide and unrestrictedseuse but as referring to 
the same class of cases as the one specifically named. That is 
how I understand the interpretation placed on the section 
by the Privy Council in Kessowy2 Issur v. G.I. P. Railway 
Coinpany!, where their Lordships lay down that the legiti- 
mate occasion for S. 568 (of the old Code) is where, on 
lookiig into he evidence as it stands, some inherent la- 
cuna or defect becomes evident. This reading of the section 
would not, in my Opinion, cover a case where the evi- 
dence on record suggests to the appellate court a certain plea 





1. (1907) I.I,.R. 31 B. 381 at p. 390. 
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which one of the parties might have relied on but: did: not, 
and it proceeds to take additional evidence in support of that 
view. And this is what happened in this case. 


Having made up his mind to take additional evidence, the 
District Judge admits the accounts produced by the fifth defen- 
dant, merely on his proving that they were made over to him by 
the first defendant and are in the handwriting of the first defen- 
dant. There was no evidence that they were kept in the ordi- 
nary course of business, but the Judge infers that they were so 
kept from an inspection of the accounts. He limited the cross- 
examination of the witness examined in connection with the 
accounts by the pleader for the plaintiff to matters relating to the 
proper custody of the accounts and to the question whether they 
were kept back in the court of first instance. The plaintiffs were 
not allowed to show that the accounts were not kept in the 
ordinary course of business or to prove facts which would negative 
the inference that there was a mutual, open and current account 
between the parties or to impeach the correctness of the entries. 
It might be that, so far as the items admitted by the plaintiffs in 
the first court to be correct are concerned, it was not open to the 
plaintiffs to impeach them, but they would be entitled at least to 
show that the other entries whicb would make outa case of 
mutual, open and’current account were not correct. 


It is clear from the proceedings that the plaintiff objected 
to the admissibility of the accounts, though there is no note to 
that effect and it was not suggested during argument before us 
that the plaintiffs did not object to the taking of additional! 
evidence. | l 

In my opinion, the procedure of the appellate judge was 
wholly uuwarranted by law and I would therefore reverse kis 
judgment and direct him to re-hear the appeal and dispose of it 
according to law. The cost of this appeal will abide the result. 


I may mention that the learned pleader for the respondent 
also tried to support the decree of the lower appellate court on 
grounds other than those relied on by that court. It will be open. 
tothe respondentto urgethose grounds before the District 
Judge, who, in dealing with the case on the facts as may be found 
by him, will be in a position to dispose of such grounds ina 
satisfactory manner: 
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My learned brother would confirm the judgment `of the lower 
appellate court. The second appeal is dismissed under S. 98, 
C. P.C., with costs. The time for redemption is extended by 
three months from this date. . 

Phillips J. :—The chief ground of appeal is that the District 
Judge was wrong in admitting additional evidence at the hearing 
of the appeal, and a further objection is taken, that he refused 
to allow cross-examination of the witness examined by him. 
The District Munsif fouud that a large portion of the considera- 
tion for the plaint bond was time-barred at the date of execution, 


Phillips J. 


and that therefore the minor could not be bound by the action © 


of his guardians in admitting liability, although no issue on the 
point had been raised. Oral evidence of the dealings between 
the parties had been given in the lower court, but the accounts 
were not filed, although the fifth defendant had been summoned 
to produce them. On the oral evidence there is undoubtedly 
some ground for supposing that the account between the parties 
was a mutual, open and current account, but the question was 
not raised before the District Munsif, apparently because there 
had been no plea of limitation. Accordingly, when the plea was 
raised before the District Judge, I think that he was justified 
in thinking that the abseuce of a document, which would con- 
firm or rebut the oral evidence was such an inherent lacuna in 
the evidence as would justify its admission in appeal, in order 
to decide a very material question which had not been decided 
in the lower court. In fact it would appear thaton the evidence 
before him the District Munsif had not sufficient material for a 
finding that some of the items were barred by limitation, and 
this is shown by the unsatisfactory method adopted by him to 
decide what amount was so barred. It might be contended that 
the first defendant should have insisted on the production of the 
account in the court of first instance, but in that court its pro- 
duction seemed to be u:inecessary, asthe plaintiff had not pleaded 
that some of the items in the account were barred by limitation. 
I am, therefore, not prepared to say that there was not sub- 
stantial cause for the production of the document, such as would 
justify the District Judge in admitting it under Order xLI; Rule 27. 


As regards the further plea that the fifth defendant as court 
witness was not allowed to be cross-examined, I see from the 
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District Judge’s note that cross-examination as to the genuine- 
ness and custody of Exhibit XXII (the account filed in appeal) 
was not shut out, but only cross-examination as to the correct- 
ness of the details in the account. As the fifth defendant had 
not kept the accounts, he could hardly be expected to verify the 
details. In fact, in arguing this second appeal, the only objec- 
tion taken was that the plaintiff had no opportunity to disprove 
the guineness of the account. It does not appear that he wanted 
to adduce additional evidence on the point, and hé was allowed 
to cross-examine the court witness as tothe genuineness, I can- 
not therefore say that the District Judge’s procedure was itre- 
gular or prejudicial to the interests of the parties. The District 
Judge has omitted to separately record his reasons for admitting 
further evidence, but the reasons are apparent in his judgment 
and that would appear to be sufficient record to meet the require- 
ments of the law. 


| Asregards the question whether Exhibits XXII and XXIII-A. 
do or do not constitute a mutual, onen and current account, 
with all due deference, Iam unable to concur in my learned 
brother’s opinion. The fact that the expenditure is shown in 
one account and the receipts in a separate account does not, in 
my opinion, alter the nature of the account, for in the former 
account the transactions inthe latter have been periodically 
brought to account anda balance struck. The receipts are 
mostly on account of rent, for which the first defendant had to 
account to the minor and the expenditure consisted of various 
items spent for the maintenance and education of the minor and 
his family. The minor could at any time demand the rent due 
to him, and similarly the first defendant could demand repay- 
ment of the sums spent by him. In fact the minor’s claim to 
some of the rent wasas much barred by time asthe frstdefendant’s 
claim against the minor, but this did not prevent the parties from 
taking into account all the items on both sides when striking’a 
balance. The mere fact that the balance was always in favour 
of the first defendant is not conclusive proof against its mutua- 
lity, for it is sufficient that there should be reciprocal dealings 
Velu Pillai v. Ghose Mahamed*. Yn the present case, it does not 
appear that the rent received by the first defendant was so 





I, (1893) J.L.R 17 M. 293. 
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received merely in partial discharge of the monies lent by him, 
but the first defendant was bound to account for the rent, if 
called upon to do so. This is, 1 think, apparent from the fact 
that the rent account is kept separately. It might be argued 
that the two sets of dealings are altogether independent: trans- 
actions, but the fact that the respective debits and credits have 
been balanced against each other destroys the value of this 
argument, I think, therefore, that the District Judge was 
tight in treating these accounts as a mutual, open and current 


account within the meaning of Article No. 85 of the Limitation 
Act, and in holding that theré was no bar of limitation. 


I would, therefore, dismiss the appeal with costs. 


Ses 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Abdur Rahim and Mr. Justice Sun- 
dara Aiyar. 


Karumathil Puthiaveettil Kalliani Anma .. Appellant * 


v. (and Defendant) 
Karumathil Puthiaveettil Govinda 
Ménon and others .. Respondents 
— & Appt. in S. 
A. 526 of” 10. 
(Pi. & Defts. 
I & 3 fo 23). 


Malabar Law — Marumakkathayam law—Gift to a woman and her 
children—Estate taken—Karnavan’s powers over the property so given— 


Status of donees—Building by one on parcel of land—Demeolition—Com- 
pensation—Bona fide. 


According to the Marumnakkathayam law, property is held by the inem- 
bers ofa Tarwad jointly without any right to compulsory partition and 


without an) individual right of disposal so long as the Tarwad continues — 
toexist. Property gifted to a woman and her children is, when the ‘donees ` 
are governed by the Marnmakkathayain law, taken with the above mentioned -> 
incidents [Soorjeemsoney Dossee v. Deenobundoo Mullikt and Shurusoal v. . 


Shawukram2 referred to] and the issue of the donees become entitled 
on birth: to the ‘property equally with the donees. [Katmnkandikoma v. 
Sivasankaran? referred to]and none of the persons taking under the gift 
has any right of disposal of his or her interest contrary to the Marumak- 





* S. A. Nos. 525 and 526 of rgto. 2oth Septetnber, r911. 
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kathayam law, [Patlatheruvath Pathumma v. Mannamkunntyil Abdul) refer- 
redto.] The members do not become a Tarwad So as to give the Karnavan 
all the ordinary rights ofa Karnavan over the members of his branch. The 
Manager’§ right isconfined to the management of the special property 
owned by him and the other members of his branch [Koroth Amman Kotte 
v P. Appu Nambiar2 explained] but the donees do form a Tarwad-in.so 
far that the members who are born inthe branch acquire arightin the 
property by birth. 


A Karnavan ordinarily cannot create a Kanom for such a long period as 
sixty years in the absence, especially, of a special benefit such as would 
justify the same; nor can it be upheld even for the usual period of 
I2 years. 


The members ofa Marumakkathayatn Tarwad are not tenants in common 
in the sense in which the terin is used eitherin the English law or in the 
Dayabhagha School of law. No junior member can take possession of any 
particular portion of the family estate he might choose and erect buildings 
on it and continue in occupation of it; and if a junior member does take 
possession ofany portion and builds on it he cannot resist recovery or 
demolition of the building on general principles, 


It is not open toa person who builds on land- belouging to another 
to raise the plea of dona fde building, ifhe had been put upon enquiry as 
to his real title, and if he puta wrong construction on a deed of gift on 
which the plea of dona fide is sought and maintained, he must take the 
consequence. 


Second appeals from the decree of the Court of the Subordi- 
nate Judge of South Malabar at Calicut in A. S. Nos. 313 and 
406 of 1909, respectively, presented against the decree of the Court 
of the Principal District: Munsif of Calicut in-Q. S. No. 213 of 
1908.. 

T.R. Ramachandra Atyar for appellant. 
C. V. Anantakristna Atyar for respondent. 


The Court delivered the following 


JUDGMENT:—These two second appeais arise out of a suit 
by the plaintiff recover a paramba demised by the and defen- 
dant in favour of the 1st defendant. The parties to the suit are 
all members of a Marumakkathayam Tarwad. The plaintiff, rst 
defendant, and defendants Nos. 3 to 6 are the children of the and 
defendant who is the senior lady of the Tarwa4. The other defen- 
dants are the children and grand-children of the and defendant’s 
children. ‘The plaintiff is the senior male member and according 
to the Marumakkathayam law the Karnavan of the Tarwad. 
Until about a year before the date of the Suit the 2nd defendant 
was in actual management of the Tarwad. -But in April 1507 
she gave up the management to the plaintif under Exhibit I. 
Prior to her doing so she executed in April 1906 a kanom-deed, 
(Exhibit T), demising the paramba in question in favour of a 
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junior son, the 1st defendant, fora period of sixty years. The 
demise purports to be made expressly for the purpose of enabling 
the rst defendant to erect a house on the property and entitle 
him‘to receive at the expiry of the kanom the value of the 
house as well as compensation for other improvements that he 
might make. The plaintif impeaches the demise as an im' 
provident transaction which the and defendant as manager has 
no power to make, and claims to recover the premises and to 
have the building erected by the 1st defendant pulled down and 
removed, and states that he is not bound to pay any compensation 
for the building. The ist and 2nd defendants contend thag 
the property in suit belongs to the 2nd defendant alone, that the 
other members of the Tarwad have no title to it during her life, 
and that the demise bv her in favour of the rst defendant is 
valid. The xst defendant claims in case of eviction to be enti- 
tled to compensation for the value of the building. The property 
in dispute together with a large number of other items of pro- 
perty was the subject of a deed of gift executed in 1857 in favour 
of the and defendant’s mother, Ammu Amma, by her husband 
one K, Govinda Menon, and it ison the construction of this in- 
strument that the rst and 2nd defendants contend that the 2nd 
defendant is exclusively entitled to the property during her life- 
time, Both the lower courts have negatived this contention 
and held that the properties included inthe deed of gift, 
(Exhibit A), were taken by Ammu Amina to be held and 


enjoyed by her with the incidents of Tarwad property un- 
der the Marumakkathayam law, and that consequently they be- 
longed to Ammu Amma and her children and the issue 
of her female children, with the result that the plain- 
tiff and the defendants, other than the and defendant, were 
equally entitled to them: along with the and defendant. The 
lower courts have further held that the demise in question was 
‘beyond the powers of disposition of the and defendant, and that 
the 1st defendant was bound to’surrender the property. The Dis- 
trict Munsif was of opinion, however, that the rst defendant was 
entitled to receive compensation for the building. But the Sub- 
ordinate. judge held he was not. It would appear that the 
plaintiff, after the institution of the suit, applied for an ad zn- 
fertm, injunction restraining the rst defendant from erecting the 
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building. But the application was not granted as the xst defen- 
dant had already made some advance in the building of the 
house. ‘The and defendant has preferred S. A. No. 525 and 
the rst defendant S. A. No, 526 aginst the judgment of the 


Subordinate judge. 
The contentions urged by the learned Vakil for the appel- 


lants are :— 


(i) that on the correct construction of Exhibit A the 
aud defendant alone has a present title to the pro- 
perty in dispute ; | 

(ii) that even if the property belongs to the whole Tar- 
wad the demise is not invalid ; 

(iii) that even if the demise should be held not binding on 
the Tarwad on the ground that it is for the exces- 
sive period of 60 years, it should not be altogether 
set aside, but upheld for the period for which a 
Karnavan could lawfully grant a demise of the cha» 
racter of Exhibit T ; and 
(iv) that, if the demise be not upheld at all, the and de- 
fendant, being a co-owner of the property with the 
plaintiff, did not act wrongfully in constructing the 
building, and the plaintiff is not entitled to have it 
demolished, and that rst defendant is entitled to 
compensation on eviction. 


These contentions will now be dealt with serzafzem. 


With respect tv the first contention -relating to the construc- 
tion of Exhibit A, the material terms of the instrument which, 
as already stated, is a deed of gift executed by K. Govinda Me- 
non infavour of Ammu Amma are:—“I have now given properties 
“ consisting among others of land, paramba, and house, parti- 
“culars whereof are given bellow _ = In all, 
“ properties to the value of Rs. 10,000 are as aforesaid given to 
“you as yours, and I have delivered the documents, etc., relating 
“ thereto, and mow in my possession. Therefore I !have resolved 
‘that, acting in accordance with the terms and. conditions 
“thereof, you and your Santhanams should be in enjoyment for 
“ever, along with me at the said Puthiaveedu as long as I live 
‘and tz proprrum thereafter,” The document recites that the donor 
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had already given some properties to the donee and her Santha- 
nams permanently and for ever. The provision entitling the 
donor to joint enjoyment with the donee during his lifetime may 
forthe purposes of this case be neglected. At the time of the 
gift Ammu Amma had several children besides the and defen- 
dant, but the 2nd defendant is the only survivor of them at pre- 
sent. The gift may be briefly stated to be one to Ammu Amma 
and her children. The appellant’s contention is*that it should 
be regarded as a gift, jointly to Ammu Amma and her children 
alive at the date of the gift, and that on the death of the other 
donees it survived to the 2nd defendant exclusively. This con~ 
tention is absolutely ‘untenable in the face of the cases already 
decided by this court. It is unnecessary to refer to precedents 
earlier than the Full Bench ruling in Kunhkacha Amma v. Kutti 
Mammi Hajee*. In that case a gift toa Mahomedan woman 
(governed by the Marumakkathayam law) and her children 
was held by the Full Court, concurring with Jest and 
Subrahmanya Azyar JJ. the referring Judges, to enure in 
favour of the donee and her children with the incidents 
of Tarwad property, and that the property could not- be 
attached for the debts of one of the children as he had 
no disposable interest in it. The decision was no doubt based 
on the principle enunciated by the Judicial Committee of the 
Privy Council in Sveemutty Soorjeemoney Dossee v, Denobundoo: 
 Mullic® and Mahomed Shumsool v. Shewakram® , that in the con- 
struction of instruments the law applicable to the parties and the 
mode in which the property is generally held by them should be 
taken into account in determining the intention of the donor and 
the estate which the donee would take under the instrument. 
According to the Marumakkathayam law, property is held by the 
members of a Tarwad jointly without any right to compulsory’ 
partition and without any individual right of disposal so long as 
the Tarwad continues to exist. It follows therefore that the pro-. 
perty gifted must be taken to belong to Ammu Amma and her 
children with the abovementioned incidents of Tarwad property. 
As according to theMarumakkathayam system afl members born 
in the family acquire by birth a right in the Tarwad property, 
the issue of Ammu.Amima’s fémale children became entitled on 
` I. (1892) I. D. R. 16 M. 201. A 
. (1857) 6 M. I. A. 526. 3. (1874) ILL.R. 2 I A. 7. 
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Brena their birth to the property equally with Ammu Amma and her 
v. children existing at the date of Exhibit A. This point was ex- 
moran pressly decided in the subsequent case of Katankandi Koma v. 
Siva Sankaran. In Pattatheruvath Pathumma v. Mannamkun- 
niyi! Abdulla Haji?, the learned Chref Fustice and Wallis J. and 
in Kunhamina v. Kunhambt 3, Miller and Munro JJ., held that 
none of the persons taking under such an instrument has any right, 
of disposal of his or her interest contrary to the Marumakkathayam 
law. In Abdulla v, Chekkoott? * and in Parvathi Kattilammah 
v. Ramachandra Ejaman*, it was held that those who take un- 
der such an instrument of gift would be regarded as a Tarwad 
for the purpose of management of the property and that the- 
senior male member would have the right of management. as in 
the case of ordinary Tarwad property. Mr. Ramachandra Aiyar 
relies on certain observations contained in the judgment of Moore 
and Sankaran Natr JJ. io Koroth Ammankuttt v. Perun gotti 
` Appu Nambiar ê, in support of his contention that so long 
as the 2nd defendant should live the other members 
of the Tarwad would have no right to the property in question. 
In that case the gift was made to a woman and ber children. A 
decree was obtained by a creditor against the assets of one of 
the children who had died prior to the suite The decree-holder 
sought to attach his interest in the gifted property, but the 
learned Judges held that the share of the deceased passed by 
survivorship to the other children and that the creditor had 
nothing to proceed against. The case therefore affirms the joint 
holding by all the donees and the absence of any separate interest 
in any of them capable of being disposed of by him. The observa- 
tionrelied on by the appellants is this.—‘* The District Judge 
has held that Unichira and her sons formed a separate Tarwad 
by reason of their having obtained these properties by gift and 
therefore Koran Nambiar had no interest available for attach- 
ment and sale. We are unable to agree with the: District Judge 
in his view that when a female aud some of or all her children 
obtain any ‘property from their father or Karnavan, as in this 
ease, they are thereby constituted into a Tarwad by themselves, 
the senior member among them having the ordinary rights of 
I. (1909) 20°M. L. J. 134 % (1907) I. L. R. 31 M. 228. 
3. (1908) I. L- R. 32 M. 315. 4. (1910) 20 M. L. J. 368. 
5. (1910) 1. M. W. N. 124. 6. (1906) I. L. R. 29 M. 322. 
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the Karnavan of a Malabar Tarwad so far as the other members 


in his branch are concerned.” According to this dictum, it is . 


contended that, asthe female donee and her children are not 
constituted into a Tarwad, the children of the douee do not ac- 
quire an interest in the property under Exhibit A, and that 
_ consequently Ammu Amma’s issue could not acquire a right in 
the property in dispute during her life-time. This construction 
of the dictum cannot be upheld. It must be noted that the 
decision in Kunhacha Amma v, Kuiti Mammi Hazee+, was ex- 


pressly affirmed and adopted by the learned Judges. The pro- - 


position that the property gifted was taken by the donees with 
the incidents of .Tarward property, Was not departed from, and 
one of such incidents, vzz., that the holders of the property have 
no right of disposal and that the property goes by survivorship 
to the remaining holders on the death of any, was affirmed and 
acted on, No question arose in the case whether the members 
of the Tarwad born after the date of gift would take an interest 
in it by birth or not. What then is the meaning of the state 

ment “that the donees could not be taken to be constituted 
into a Tarwad by themselves, the senior donee having the 
ordinary rights of a Karnavan ofa Malabar Tarwad so far as 
the other members in his branch are concerned ™ It can only be 
taken to mean that they do not become a Tarwad so as to give 


the Karnavan all the ordinary rights of a Karnavan over the’ 


members of his Tarwad. It is only in this sense that this state- 
ment could have been understood in Pattatheruvath Pathumma v. 
Mannamkunntyil Atdulla Haji? and Kunhamina v. Kunhamoi,3 
which quote it with approval. The question—what rights a 
Karnavan of such special property held by a branch of a Tarwad 
would have with respect to the other members of the branch— 
has not been elucidated by the learned Judges who decided 
Koroth Amman Kutit v. Prungottil Appn Nambrar+. But there 
cau be no doubt that he cannot have all the rights of a Kar- 
navaa over the junior members of his Tarwad. He isnot their 
guardian and has no right of supervision or control over them. 
He is not responsible for their protection, education or mains 
tenance. Hisright isconfined to the management of the 
special propeity owned by him and the other members of his 
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E branch, His title to manage them has been upheld as already 
v. mentioned in Abdulla v. Chekkootti? and Parvathi Katttlammah 
Govinda, y. Ramachandra Ejfaman?. What his duties are with respect to 
the disposal of the income of the property and what the rights of 
the other members of the branch are to receive a portion of the 
income are points that have not yet been judicially decided, and 
it is not necessary to make any further remarks -qn them as 
they do not arise for decision iu this case. In Appeal No. 122 0 
1905 it was held that, where a member of a branch of a Tarwad 
holding special property has certain properties standing in his 
own name, there is no presumption that such property belongs 
to the branch and not to himself, although it has often been held 
that there is a presumption that all the properties standing in the 
name of any member of a Tarwad belong to the Tarwad and that 
the onus lies on him to rebut such presumption. Whatever may 
be the scope of the dictum that the manager of special pro- 
perty belonging toa branch has ‘not got ail the powers of 
a Karnavan with respect to the other members .of the branch, 
it certainly does not mean that the members who are born in 
the branch would not acquire aright inthe property by birth, 
This contention must therefore fail. . 


The argument that the demise is valid, even if the pro- 
perty belongs to the whole Tarwad, must also fail, We cannot 
attach weight tothe consideration that the demise is in favour 
of one of the junior members inasmuch as, ifit be valid in his 
favour, it must be equally so in favour of any person to whom 
he may alienate. Thata Karnavan ordinarily cannot make an | 
alienation for such a long period as sixty years cannot be doubt- 
ed, and no special necessity or special benefit such as would 

: justify it has been shewn. i 


It is also impossible to uphold, on the facts in this case, the 
contention that the demise may be maintained fora portion of 
the term granted by it, namely the usual period of 12 years. To 
do so would necessitate the making of a new contract for the 
parties different from what they intended. Then it provides 
for the payment of the value of improvement at the expiration 
of 6o years, the term fixed. 1t would not be reasonable to com- ` 
pel the rst defendant to wait for 48 years for payment after his 
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surrender or to require the plaintiff to make payment long 
before the time fixed in the document. 


The next contention is thatthe xst defendant being a co- 
owner, his action in constructing the building was ‘not wrong- 
ful, that the Tarwad would sustain no injury by it, and that the 
plaintiff is not therefore entitled to the demolition of the build- 
ing. We may say at once that it is not shewn that the Tarwad 
would sustain no injury at all by the rst defendant’s action. 
It is pointed out on the other hand that the Tarwad is growing 
in numbers, and that the demised paramba which is adjacent to 
the Tarwad house may be required for the construction of an 
additional residence for the members of the family. Itis no doubt 
true that as between co-owners generally one of them who takes 
possession of a portion of the common holding cannot be said to 
be necessarily a wrong doer, and that this would be so even if he 
raised substantial buildings thereon. The principles appli- 
cable in such cases have been laid down in numerous decisions, 
which have benn collated in the elaborate Judgment of Mooker- 
Jeej. in Ananda Chandra Sen v. Parbadt Nath Sent. The learned 
Judge states the principle thus—“ Now, as was pointed out in 
“ Mohesh Narain v. Nawbut Pattak E although in the case of 
“« immoveable property, jointly owned, each co-owner is in theo- 
“ ry interested in every infinitesimal portion of the subject-mat- 
ter, and each has the right, irrespective of the quantity of his 
“ interest, to be in possession of every part and parcel of the 
“ property, jointly with the others; yet it does not follow that 
“one joint owner is entitled to maintain an action in ejectment 
“against a co-owner, merely on the ground that the latter has 
“ taken exclusive possession of a portion of the joint property. 
“Such exclusive occupation may, under certain circumstances, 
“be perfectly legitimate and may not constitute an invasion of 
“ the rights of the co-sharer ; if there is no assertion of a hostile 
“ title, no exclusion or ouster, an action in ejectment cannot lie. 
“Iam not prepared to hold, that an exclusive appropriation by 
“one co-owner of a partof the joint land to his own use by 
‘ the erection of a permanent structure, is necessarily evidence 
‘“ of an ouster; it may well be, that the lands cannot be enj oyed, 
s as each of the joint-owners is entitled to enjoy them, without 
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“ making extensive and permanent improvements. Why should 
“ the co-owner, willing to bear the expense of sich improve- 
‘‘ ments be compelled to desist from making them and be required 
“ to leave his lands in a condition in which he cannot use them 
“ advantageously to himself, for he is necessarily so compelled 
‘‘ and required, if his improvements are to be treated as hostile 
‘acts subjecting him to the penalties visited upon a co-owner 
tt found guilty of an ouster of his companion in interest. [Free- 
it man on Co-tenancy and Partition, S. 240]. The ‘rule is 
“ well settled that the plaintiff, who complains of the act of his 
‘ co-owner cannot obtain a decree for demolition of buildings 
‘or for joint possession, unless he can establish that he has 
tt sustained some substantial injury by reason of the act of which 
“he complains,” This principle, however, is not applicable- 
to the case of the members of a Marumakkathayam Tarwad. 
The property of such a Tarwadisno doubt vested in all the 
members of the family as owners. But it must be remembered 
that none of the members has a right to any particular: portion 
of the property. On the other hand, the Karnavan of the 
Tarwad is entitled to manage the whole estate and to be in pos- 
session thereof for that purpose. His possession no doubt is the 
possession of allin law so faras its effecton the title of the 
members is concerned, but nevertheless no junior member is en- 
titled to take actual possession of any portion of the property 
without the consent of the Karnavan. In Kannan v. Tengu, the 
Karnavan’s right to actual possession as against an Anandra- 
van has been recognised by this court. Any other rule would 
indeed destroy one of the most important rights of the Karnavan 
and make it impossible for him to carry on the management of 
the estate. It would therefore be impossible to hold that any 
Anandravan might take possession of any particular portion 
of the family estate he might choose and. erect buildings on it 
and continue in occupation of it. Mr. Ramachandra Aiyar 
relies in support of his contention on Nosury Lall Chukerbutty 
v. Bindabun Chunder Chuckerbutty?. Tn that case one of the co- 
parceners of a Dayabhaga family in Bengal had occupied and 
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family and the question was, whether the plaintiff in the suit, 
another member, (it dues not appear that he was the manager) 
was entitled to have the building demolished. It was fofind that 
the plaintiff took no steps to prevent the erection of the build- 
ing when it was actually going on. McDonell and Field JJ. 
held that in the circumstances of the case demolition should 
not be ordered as he had failed to show that injury had accrued 
to him by reason of the erection of the building. The decision 
is not applicable to the present case. Inso far as it proceeds 
On any estoppel of the plaintiff in consequence of his conduct, it 
is inapplicable, as the plaintiff objected tothe demise in this 
case and the defendant according to the courts below at one 
time agreed to give up the demise but subsequently withdrew 
his consent and proceeded to build on it. The rightof a co- 
parcener of a Dayabhaga family is materially different from 
that of a junior member of a Marumakkathayam Tarwad in 
the matter of dealing with the joint estate of the family. The 
former may enforce a partition at any time he pleases. The latter 
can do so under no circumstances. Where a co-parcezer entitled 
to partition erects a building on family land without the consent 


of the manager, the court may hesitate to direct its demolition, `- 


seeing that at a partition between the parties the court could, in 
the exercise of its equitable jurisdiction, allot thé land built on to 
the co-parcener who made the building and thus avoid the hard- 
ship caused by the demolition. Butina Marumakkathayam family 
no such course is possible, as the court has no power to decree a 
partition, and it would not be fair or equitable either to compel 
the Karnavan to purchase the building constructed by a junior 
member or to deprive the Karnavan uf possession of part of the 
family property for ever. The conclusion must therefore be that 
the defendant cannot resist recovery or demolition of the building 
oa general principles. . 

It remains to deal with the claim to compensation for im- 
provements which is made on the ground that the rst defendant 
honestly believed that the 2nd defendant was the sole owner of 
the property during her life-time and was therefore entitled to 
grant a demise, aud that he believed himself boma fide to bea 
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Kalliani lessee, thus entitling him to, compensation under S. 5 of 


Atima 
y 
Govinda 
Menon, 


the Malabar Tènants Improvements Act. Mr. Anantakrishna 
Aiyar foy the respondent contends that no claim to compensa- 


-tion was made on the ground put forward in this court. We 


find on reference to the written statement that the right to com- 
pensation was not rested on any particular ground, and issue 
No. IV relating to the question was framed in general terms. 
The District Munsif dealt very briefly with the question, observing 
that ‘even a trespasser when he makes improvements bona fide is 
entitled to the value of the improvements. The Subordinate 
Judge observes—‘ He is not a trespasser believing in good faith 
that he had power to make improvements. He is not a tenant 
within the meaning of the Improvements Act.” We cannot say 
that the rst defendant is disentitled either by the terms of his 
written statement or by the frame of the issue to contend that he 
bona fide believed that the 2nd defendant was the absolute owner 
of the property entitled to deal with it at her pleasure. We were 
at first inclined to direct an enquiry with reference to this point, 
but we fin? it would be uselessto do so, as it is perfectly clear 
on the facts appearing on the record that the plaintif objected 
to the Kanom before the defendant constructed the building and 
the latter at one time actually agreed to give it up but subsequent- 
ly refused to do so. Itis uot, therefore, open to him now to say 
that he made the building bona fide under the impression that the 
land belonged absolutely to his mother. He was certainly put 
upon enquiry as to her real title; and if he put a wrong construc- 
tion on the deed of gift, ou which the plea of Joma fide is sought 
to be maintained, he must take the consequence. We must 
dismiss both the second appeals with costs. 


PARTI] ` THE MADRAS LAW JOURNAL REPORTS. 35 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. s 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice 
Phillips. 


P. Abdul Khadir yi .. Appellant” 
v. (2nd Counter- 
petitioner) 


Ajiyur Ahammad Shaiva Ravuthar’s son, 
Ajiyur Ahammad Shaiva -Ravuthar 
and others .- Respondents 
(Petr. & rst 
Counter-petr ). 


C. P. C., S. 48, CI. 2— Fraud” — Evasion of arrest, a fraud—Discretion 
of couri—Quantum and nature of proof by creditor—Fiaud of one of several oo 
judgment-debtors — Effect on execution against others—“ The judgment- - om 
debtor,” meaning of- : Shsiva 


Per Curiam :—A deliberate evasion of the process ofthe court with Reyuthar 
intention to defeat execution of the decree would amount to fraud with- 
in the meaning of S. 48, C. P. C. 


Per Sundara Aiyar J.:—The return ofa process server is admissible, 
under S. 35 of the Evidence Act, as evidence ofthe facts reported by the 
process server: and even if the statement of the process server be legally 
inadmissible, it is open to a courtto infer from the circumstances of the 
case that the absence ofa judgment-debtor was due toa deliberate attempt 
to evade arrest. 


The decree-holder is not bound to show continuous diligence during 
all the time prior to the application: nor need he shew that but for the 
fraud or force complained of he would have realized the fruits of his 
decree ; and all that he has to prove is that the judgment-debtor, by fraud 
or force, at soine time prevented the execution, 7z, ¢., made the deciee-holder’s 
attempts to execute at the time to which the fraud relates, unsuccessful, 
and itis not necessary forthe decree-holder to show that the judgment- 
debtor guilty of fraud had means to pay the decretal amount or that the 
decree-holder could not, at any other time before his last application, have 
realized his decree. 


Semble :—The words ‘(nothing in this section shall be deemed to pre- 
clude a court from ordering the execution of the decree ” in §. 48, C.P.C, 
are not really intended to give the court power either to grant or refuse 
execution as it might think fit. 


Per. Sundara Aiyar J. (Phillips J. conira) :—The fraud of one judgment 
debtor cannot have the effect of extending the time for execution as against 
his co-judgment debtors. ° 


Per Phillips J. ~The fraud of one jndgment-debtor enlarges the time for 
execution uot only against himself, bat also against his co-judgment- 
debtors. 
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Appeal from the order of the District Court of North 
Malabar in A. S. No. 419 of 1909 presented against the order 
of the District Munsif of Cannanore in R.E. P. No. 705 of 1909 
(in O. 5. No. 591 of 1896). 


F. L. Rosario for appellant:—The facts do not amount to 
fraud. Even if they do, the decree-holder has not been diligent. 
The court would not, under such circustances, direct execution— 
Séshachalam Vv. Rajam T, Annamalat v. Rangasamt*. Issuing of 
execution is a matter of discretion—ARaz Sham Kishen ve Damar 
Kumari 3. At any rate, the fraud of one cannot keep the decree 
alive against the other. {In fact “the judgment-debtor ” must, 
according to the well-known ruie of construction which has 
been applied in the case of 5. 7, Limitation Act, mean the sole 
judgment-debtor or all the judgment-debtors. The fraud of one 
alone would not keep the decree alive against the others. 


C. V. Ananthakrishna Atyar, for respondent, relied upon 
Venkayya v. Raghavachariu * on the question of diligence and 
also Mohsin Alt v: Masul Alt ®. As to discretion, if there was 
any, he submitted it ought to be exercised in his favour, The 
decree being a joint one the fraud of one must keep the whole 
decree alive on the principle which has beeen given effect to 
by Art. 179 (Art.182.) of the Limitation Act. The same 
ptinciple used to be applied under the previous Limitation 
Act also. In acase not covered “by Art. 182, their Lordships 
of the Privy Council applied the principle of Art. 182— A shfag 
Fusain v. Gaurt Saha’. Asto thetword “ judgment-debtor ” 
the construction suggested does not hurt me. The decree is a 
joint and several decree so far as the judgment debtors are concern- 
ed, z.e, so many decrees as there are judgment-debtors in addition 
to a decree against them all. The several decree against the 
debtor in detault cannot be barred. My submission is, neither 
would the joint decree be barred. S. 7 of the: Limitation Act has to 
do with rights—applying to decrres—to joint decree-holders. The 
right of the decree-holders is not joint and several. Itis only 
joint. ; 

F. L. Rosarto replied. 

1. (1898) 8 M. L. J. 203. 2. (1883) I, L. R. 6 M: 365. 
3, (1906) 11 C. W. N. 440. . 4. (1899) L. L: R. 22 M 320. 
5. (1911) 8 A. Le J. 1020. 6. (1911) ILL. R. 33 A. 264 (G. P.) 
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The Court delivered the following 


JUDGMENT :—Sundara Aryar J.:—This second. appeal 
arises in proceedings in execution of the decree of the District 
Munsi’s Court of Cannanore for money in O, S. No. 591 of 1896. 
The present application for execution was presented on the 27th 
September, 1909. The decree was passed on the 15th January 
1897. So this application was put in more than 12 years after 
the date of the decree. The judgment-debtors objected that the 
application was barred by S. 48 or the Code of Civil Procedure, as 
more than 12 years had elapsed since the date of the decree and 
the decree-holder had made prior application forexecution. The 
application immediately preceding the present one was presented 
on the irth January 1909 for attachment of the defendant’s 
moveables and for their arrest. While that application was still 
pending, the present one was putin. In addition to the teliefs 
asked for in the previous application the plaintiff prayed also for 
the attachment of immoveable properties belonging to the defen- 
dants. The District Munsif disallowed the objection, holding 
that the defencants were fraudulently evading the execution of 
the decree and that therefore the bar under $S. 48, Civil 
Procedure Code, did not apply. Oa appeal the District Judge 
confirmed the Munsif’s finding of fraud so far as the 1st defendant 
was concerned, as he had evaded the execution of warrants of 
arrest taken out against hiim in order to defeat the execution. 
But he held that no fraud was proved against the 2ud defendant. 
He was, however,of opinion that, as fraud had been proved against 
the rst defendant, the plaintiff was entitled to execute the decree 
against both the defendants, The 2nd defendant has appealed 
to this court againt the order of the District Judge. His con- 
tentions are (1) that the finding of fraud as against the rst 
defendant is not based on legal evidence; (2) that even if 
that finding be upheld, it has not been proved in the case that 
plaintiff exercised due diligence. in the execution of his 
decree and that he was prevented by the Ist defendant’s fraud 
' from realising the amount due to him and that this court 
has a discretion to refuse execution in the circumstances; 
and (3) that, in any event, the íst defendant’s fraud would 
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not justify the granting of the execution against the and defen- 
dant. With regard to the first contention I am of opinion 
that it is not entitled to prevail. Mr. Rozario’s argument on 
this pointis that the District Judge acted illegally in relying on 
the statements contained in the process-server’s returns as evi- 
dence of intentional evasion of the warrants of arrest by the ist 
defendant. But, in my opinion, the returns are admissible under 
©. 35 of the Evidence Act, as evidence of the facts reported 
by the process-server. Even if the statement of the process- 
server that the rst defendant left his usual place of residence in 
order to escape arrest shoald be regarded as legally inadmissible, 
it was open to the District Judge to infer from the circumstances 
of the case that his absence was due toa deliberate attempt to 
evade atrest, It has been fully established by decided cases 
that the expression “fraud” in S. 48should be construed 
in a broad sense, and that a deliberate evasion of the process of 
the Court with intention to defeat the execution of the decree 
would amount to fraud. I would overrule thiscontention. Jam 
also of opinion that the secnd contention is equally unsustainable. 
S. °48, Civil Procedure Code, provides: Nothing in this sec- 
tion shall be deemed to preclude the court from ordering the 
execution of a decree upon an application presented after the 
expiration of the said term of 32 years, where the judgment- 
debtor has, by fraud or force, prevented the execution of the decree 
at some time within twelve years immediately before the date of 
the application.” Fraud af some tame within 12 years prior to the 
application for execution being sufficient to entitle the decree- 
holder to ask for execution, it is clear that it is not incumbent 
on him to show continuous diligence during allthe time prior 
to the application. The language of the section also shows 
clearly that the decree-holder is not bound to show that, but for 
the fraud or force complained of, he would have realised the 
fruits of his decrees, All that has to be proved is that the judg- 
ment-debtor, by fraud or force, at some time prevented 
the execution, that: is, in my opinion, made the decree-holder’s 
attempts to exeante at the time to which the fraud relates, un- 
successful. It is not necessary, as contended by Mr. Rosario, 


for the decreesholder to show that the judgment-debtor guilty of 


fraud Had means to pay the decree amount or that the decrees 
hoider could not; at any other time before liis last application 
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have realised his decree. Mr. Rosario relies on Amnamalat v. 
Rangasamt > and Seshachalam Chetty v. Rajam Chetty ? in 
support of his argument. The former case does not really help 
him. It is true, no doubt, that it was found in that case by the 
lower court that the judgment-debtor was possessed of means 
to satisfy the decree and that the decree-holder had exercised due 
dilligence in his attempts to execute. But the learned Judges 
who decided the case did not lay down that either of these con- 
ditions should be satisfied. ‘The case is authority only for the 
position that the expression ‘ fraud’ is used in the section in a 
comprehensive sense so as to include all improper attempts to 
defeat the execution. The judgment of Shephard J. in the 
second case no doubt supports tke appellant’s argument. : But the 
learned Judge’s attention does not appear to have been drawn to 
the lauguage of the section already referred to, which, in my 
opinion, clearly shows that the argument cannot be supported. 
On the other hand Venkayya v: Raghava Charlu® (in which 
Seshachalam. Chetty v. Rajam Chetty? was referred to in the argu- 
ments) is clearly against Mr. Rosario’s contention. The learned 
Judges who were parties to the judgment, adverting to thelangu- 
age of the section, were of opinion that fraud or force on the 
part of the judgment-debtor at any stage of the execution would 
give the decree-holder a fresh starting point and a fresh period of 
years from that date. See also Mohsin Ali v. Masul Alit. With 
regard to the next contention of Mr. Rosario that the court has 
a discretion to allow or refuse execution after 12 years even where 
fraud has been proved, I have serious doubts whether sucha 
discretion exists. Raz Sham Kissen v, Damar Kumar? Debt? no 
doubt supports the appellants argument. But I am inclined 
to hold that the language of S., 48, “nothing in this 
section shall be deemed to preclude a court from order- 
ing the execution of the decree,” etc., was not really intended 
to give the cou1t power either to grant or refuse execu- 
tion as it might think fit. The former part of the section 
says that “ no order for the execution of the same decree shall 
be made upon any fresh application presented after the expira- 
tion of twelve years,” etc. It appears to me that the draftsman, 
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having provided that the court shall be precluded from granting 
execution after 12 years, merely meant that the rule of limitation 
thus provided would not be applicable in cases where the judg- 
ment-debtor is guilty of fraud or force when he went on to say 
“ nothing in this section shall be deemed to preclude the court 
from ordering the execution,” etc. The provision that execution 
should be allowed for 12 years from the time that fraud or force 
has been used seems to ine to support this view. It is, however, 
unuecessary to decide this point as I am clearly of opinion that 
there is no ground in this case for the exercise of any discretion 
against the decree-holder, and I reserve to myself an opportunity 
for considering it further when it should be necessary to decide 
the question. 

It remains to deal with the question whether the District 
Judge having found that the and defendant was guilty of no 
fraud or force, the plaintiff is entitled to execution against either 
of the defendants or both. The question really arises only in so 
far as it concerns the prayer for the attachment of immoveable 
property, as in other respects the application for execution was 
only a continuation of the previous application. Itis necessary 
to turn once more to the language of S. 48. It gives power 
to the court to order the execution of the ‘decree “ where the 
judgment-debtor has, by fraud or force, prevented the execution 
of the decree at some time within twelve years immediately 
before the date of the application.” The learned vakil for the 
appellant contends that, where there are more judgment-debtors 
than one, the court cannot allow execution afrer the expiration of 
12 years, at all events unless both the judgment-debtors are guilty 
of fraud ot force; while Mr. Anantakrishnaiyer’s contention for ` 
the respondent is that the fraud or force of any one of several 
judgment-debtors who are jointly and severally liable under a 
decree would give additional time to the decree-holder. 
against them all. Neither of these contentions commends itself 
to me. Having regard to the object of the section I am of 
Opinion that this is not a case where the singular “ judgment- 
debtor ” must be taken to mean the plural * judgment-debtor ” 
where there are several judgment-debtors. It may happen that 
one of the judgment-debtors is in solvent circumstances, and it 
might be profitless for the decree-holder to take out execution 
against the other judgment-debtors. The result of upholding 
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the appellant’s contention would be that, though the only 
solvent judgment-debtor might be guilty of fraud, the decree- 
holder would not be entitled to time against him because the 
other judgment-debtors, who had no means of discharging the 
debt, were not guilty of any fraud or force. It seems to me clear 
that the misconduct of any particular judgment-debtor would 
give the decree-holder further time against him for execution. 
But would it give him time against his co-judgment-debtors? 
I think not. The expression “ the judgment-debtor” may mean 
either the particular judgment-debtor against whom execution 
is sought or all the judgment-debtors. But I do not think I 
would be justified by any rule of interpretation or by the ordinary 
meaning of the language used as men of common sense would 
understand it in holding that ‘the judgment-debtor’ means any 
one of a number of judgment-debtors against whom the decree 
has been passed. Mr. Anantakrishnaiyer contends that the 
policy of the Limitation Act is to treat a decree against a 
number of persons jointly and severally as entire for the purpose 
of execution, and that S. 48 should be interpreted in the 
light of this policy. No doubt, where an appeal has been pre- 
ferred against a decree or the decree has been amended or judg- 
ment reviewed, time would run for execution only from the date 
of the final or revised decree, though not all the judgment-debtors 
may be concerned in the appeal, review or amendment. It is also 
true that, where an application is made against one of the 
several judgment-debtors, that would give a further starting point 
as against all including those against whom no application has 
been made. But it may be that a different policy underlies 
S. 48, C. P. C. The legislature gives 12 years time as a 
reasonable period within which execution may be expected to be 
finished, and provides for an extension of the time where fraud 
or force is resorted to by a judgment-debtor. There is nothing 
improbable in the legislature having wished to confine this speci- 
al relief based on the ground of fraud to the particular judgment- 
debtor or judgment-debtors guilty of misconduct. Article 182 of 
the Limitation Act givesa fresh starting point, of limitation, 
in one class of cases, against some only of several joint and seve- 
ral judgment-debtors. Clause 6 in the 3rd column of that article 
lays down that, where a notice to show cause why the decree 
should not be executed against .a judgment-debtor is issued 
*6 
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‘under a provision of the Civil Procedure Code requiring such 


notice, a further starting point is obtained in such acase against 
those only to whom such notice is issued. The grounds of the 
extension being the issue of the notice, the legislature seems to 
have considered it proper to confine it to the person to whom 
notice is issued, [t appears to me that a similar reason probably 
induced the legislature to restrict the’ relief under S. 48 


‘also so as to be available only against the person guilty of fraud 


or force. At any rate, I am-unable, against what appears to me 
to be the plain meaning of the words of the section, to hold that 


‘fraud by one judgment-debtor would give relief to the decree- 


holder against his co-judgment-debtors. I must therefore hold 
that the plaintiffs application is barred as against the and de- 
fendant so far as the prayer for attachment of immoveables is con- 
cerned. I would-modify the order accordingly. The plaintiff. 


and the and defendant must each bear hisown costs throughout. 


Phillips. J.:—This is an appeal by the second defendant 
against an order allowing a decree to be executed after the expiry 
of twelve years from its date on accotint of the fraud-of the first 
defendant. The fraud alleged and proved is the evasion of a 
warrant of arrest by first defendant, and J agree with my learned 
brother for the reasons given by him that such evasion in order 
to prevent execution of the decree does amount to fraud. The 
most important question to be determined is whether the fraud 
of the first defendant keeps the decree alive as against the second 
defendant also. 5. 48 (2), C. P. C., runs as follows: ‘ Nothing in 
this section shall be deemed to preclude the court from ordering 
the execution of a decree upon an application presented after the 
expiration of the said term of twelve years, where the judgment- 
debtor has by fraud or force prevented the execution of the 
decree at some time within twelve years immediately before the 
date of the application.” It is contended that the use of the 
article “the” before judgment-debtor shows that -the clause 
applies only to cases of fraud by a single judgment-debtor, or 
(in decrees where there are several judgment-debtors) to cases of 
fraud by all the judgment-debtors—as the use of the singular 
 judgment-bebtor” may also include the plural. Ifthis inter- 
pretation were applied, it would follow that, where there was a 
decree against ten judgment-debtors, and only nine of them had 
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been guilty of fraud, the section would not apply, and I do not 
think that this was the intention of the legislature, nor do I 
think that this interpretation need be put upon the section. A 
further contention is raised that S. 48 (2) only enlarges the 
time for execution as against the particular judgment-debtor 
who has been guilty of fraud. -There is,in my opinion, nothing 
in the wording of the section to support this argument, for it 
merely lays down that, if execution has been defeated by force or 
by fraud of the judgment-debtor, the execution ofa decree.may 
be ordered after the expiry of twelve years and does not say that 
the exectition shall be limited, and ordered only against the 
fraudulent judgment-debtor. No authority has been cited for 
the proposition that a joint decree may be barred against one of 
the joint debtors and not against the others, whereas explanation 
Ito Art. 182 of the Limitation Act is authority for the pro- 


position that execution against one of several joint debtors saves’ 


limitation as against them all. Applying the same principle to 
this case, I think that the fraud of one judgment-debtor must 
be held to enlarge the time for execution not only against him- 
self but also against all the joint judgment-debtors. If execu- 
tion is to be allowed only against the fraudulent judgment- 
debtor it would be open to a pauper, who was oue of several 
joint debtors, to prevent by fraud or force the execution 
of a decree within twelve years, and the result of his 
action would be to exonerate his, solvent fellow debtors» 
leaving the unfortunate decree-holder a remedy against the pau- 
per alone. Ifthe article ‘the’ before ‘“‘judgment-debtor” in 
S. 48 be read in a generic sense, the difficulty of interpreta- 
tion is, in my opinion, removed, and I must hold that the section 
is not intended to enlarge the time for execution of the decree 
only against the judgment-debtor whois guilty of fraud, but 
allows execution of the decree against all the judgment-debtors, 
even though only one of them has been guilty of the fraud or 
force. 


In Rat Sham Krissen v. Damar Kumari Debt? it was 
held that the power of a court under S. 230 of the old Code 
(corresponding to S. 48, C.P.C.,) was discretionary. Whether 
this be so or not it is unnecessary to determine now, for in 
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this case, which is one of fraudulent evasion, I think the discre- . 
tion, if any, should be exercised in favour of allowing execution. 


Holding this view it is unnecessary to consider the further 
plea urged for respondent that the present application for execu- 
tion should be treated as a continuation of an application put in 
before the expiry of twelve years from the date of decree. I would, 
therefore, dismiss the appeal with costs. . 


Sundra Atyar J.—As my learned brother is of opinion that 


the appeal should be dismissed with costs, it is dismissed with 
costs under 5, 98, C. P.C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 
Walajapet Rajammal .. Appellant® 

v (Accused ). 
King-Hm peror 
Letters Patent, Cl. 15 — “ Trial” — Meaning of—Whether includes 


" appeal” 


The word “trial” in Cl. 15 of the Letters Patent includes appeal ; and no 
appeal under the Letters Patent lies from the judgment of a single judge of 
the High Court passed in an appeal against an acquittal. 

Appeal under S. 15 of the Letters Patent against the 
conviction and the sentence by the Hon'ble Mr. Justice Spencer 
in C. A. No. 270 of 1911, presented te this Court against 
the order of acquittal in Calender Case No. 174 of 1910 
on the file of the Joint Magistrate of Chingleput. 


This was an appeal from the judgment of a single judge of 
the High Court (Spencer J.) setting aside an order of acquittal 
and convicting the accused under S; 377, I. P.C., in an appeal 
against an acquittal order preferred by Government. | 

V. C. Sesha Chartar for appellant. 

The Court delivered the following 

JUDGME NT:—No appeal lies in this case. The word 
“trial” in Claus 15 of the Letters Patent includes appeal, vzde 


Clause 30 of the Letters Patent of this court. The appeal is 
rejected, 


* L. P. A. 112 of Ig1I: 6th November, rg11. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Bensou and Mr. Justice Abdur 
Rahim, 


H. H. M. Jijamba Bai Sahib by her authorised 


Agent K. Ramachandra Rao .- Appellant * 

v. (ist Defendant) 

Saguiram Jathai Row Sahib & others .. Respondent 
(Plaintif). 


Hindu Law—Joint famity—Suit and decree against de facto managing Jijamba Bai 
Sahib 


member without describing him as such—£ fect of. 


AA 
Ifa suit is brought against a de facto managing member of a Hindu Jathai Row 
Sahib. 


family toenforee a debt binding on the family property and a decree is 
passed, the decree will bind the other members of the family who are not 
parties to the suitif it appears that by the suit relief was sought to be, 
and was in fact, obtained against the defendant as representing the family 
and not merely in his individual capacity. 

The mere fact that a person was notdescribed as the managing member 
does not necessarily show that he was not so in fact. 


Second appeal from the decree of the District Court of 
Tanjore in A. S. Nos. 928 and 929 of 1908 presented against 
the decree of the Court of the District Munsif of Tanjore 
in O. S. No. 400 of 1907. 

This was a suit for redemption ofa mortgage executed by 
the father of the plaintiff. The plaintiff was the third son of 
the mortgagor. The defendant was the mortgagee who had 
himself purchased the property in execution of a decree in 
respect of the suit mortgage itself in which suit he had omitted 
to implead the plaintiff but had impleaded the first and second 
sons of the mortgagor and the mortgagor’s widow. The binding 
nature of the debt was not disputed by the plaintiff, but he con- 
tended that he was entitled to redeem the whole property solely 
by reason of his not being impleaded in the prior suit. The first 
court allowed redemption to the extent of plaintiff's share only. 
On appeal by both the parties it was held that the plaintiff was 
entitled to redeem the whole. The contention in second appeal 
“was two-fold: (1) There was a substantial representation of the 
plaintiff in the previous suit by reason of the managing member 
and all the other members of the family being impleaded; (2). In 
any event plaintiff was not entitled to redeem more than his share 
in. this suit ;. the mortgagee’s. purchase was not null and void 
aud the effect of the purchase was a splitting up of the mortgage 


* SA. No. 180 of 191o. i 18th October, 191r. 


t 
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J Uana Bai the mortgagee no! being compellable to be subjected to a redemp- 


Y, 
Jathai Row 
Sahib. 


tion of the whoie agaiust his will. 
S. Srinivasa Atyar for appellant. 
The Advocate-General (P. S. Stvaswamd Atyar) for respondent. 


The Court delivered the following 

JUDGMENT:—The first point on which the judgment of 
the District Judge is assailed is that although the present plaintiff . 
was not made a party to the previous suit instituted by the 


= predecessor in title of the appellant in the present appeal who 


was aware of the plaintiff's existence and interest in the 
property yet the mortgage-debt having been incurred by the 
father of the plaintiff, and as such binding on him and 
his brothers, the salein execution of the decree obtained 
by the predecessor in title of the appellant against the 
three brothers other than the plaintiff would be binding on the 
plaintiff. It has been settled that if a suit is brought against a 
managing member of a Hindu family to enforce a debt binding 
on the family property anda decreeis passed, that decree will 
bind the other members of the family who are not parties to the 
suit if it appears that by the suit relief was sought to be, and was 
in fact, obtained against the defendant as representing the family 
and not merely in his individual capacity. There can be no 
doubt that the decree in O. S. No.-35 of 1898 was intended to 
bind the family property and in pursuance of that decree the 
plaintiff’s interest in the property was sold and not merely the 
interest of the three brothers-impleaded in the suit. It does not 


x appear, however, on the record, as it stands, that any of the three 


defendants impleaded in that suit was in fact the managing mem- 
ber of the family. The family, however, consisted only of four 
brothers of whom the plaintiff was the youngest, and of others 
who were also minors but were represented in the suit by the 
mother as guardian ad /ztem and of the eldest brother who was 
adult being about 30 years of age atthe time. The eldest 
brother who was the first defendant in the former suit would in 
the ordinary course ofevents be the managing member but it 
might be that in fact he was not the manager, of the 
family affairse The mere fact that the first defendant 
in that suit was not described as the managing member does not 
necessarily show that he was not so in fact. We think,itherefore, 
that before deciding the other questions raised in this second ap- 
peal we should have a finding on the question whether the first 
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defendant in O. S. No 35 of 1898 was the manager of the family. aa Raj 
We must ask the District Court to return a finding on this ques- 
tion. The parties will be at liberty to adduce any ‘fresh’ evidence Jathaf Row 
on the point. The finding will be submitted within three 


months, and seven days will be allowed for filing objections. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara Atyar. 
Cherriyoni a/zas Avinhat Moothavar styled 


Bayyornala Kothe Raman ink Appellant * 
v. i (1st Defendant) 
Nhera Poyilil Parkum Minger Pocker and 

another li Respondents 

. Plaintif and 

and defendant. 
C. P. Cy S. 102—~Test as to nature of suit—Deed—Construction—Kanom Kothe 
— Personal remedy for deficii—Claim for sale abandoned, effect of. Raman 

It isthe nature of a snit as originally framed that determines the X. 

question whether a second appeal is maintainable and not the form of the a de 


. Suit at a subsequent stage; and so where a suit was brought for the sale of 
. the hypotheca and a personal decree but the prayer for the sale was subse- 
quently withdrawn, 4ed : that a second appeal lay. 
l A document ran as follows:—' I shall pay you the said suim of Rs. 200 - 
before the 30th Makaram 1078 next and receive back this deed. If I fail to 
pay the amount at the prescribed time 1 agree to your realising the 
„principal with interest accruing at I8 per cent, a year from the prescribed 
time so long as it remains unpaid, by causing sale of my jenimam and all 
other rights on the as hypothecated and to pay the deficit, if any, 
in person * £ 


Heid, that the mortgagce was bound to proceed against the hypotheca 
before claiming a personal decree and that he was not entitled to a personal 
decree against the mortgagor if he gave up the claim for sale. 

Second appeal from the decree of the District Court of 
North Malabar in A. S. No. 222 of 1909 presented against 
the decree of the Court of the District Munsiff of Quilandy in 
OQ. $. No. 856 of 1907. 

F. L. Rosario for appellant. 

C. Madhavan Nair for respondents. 

J-L. Rosaria:—The mortgage here is by a Stanz The 
provision which looks like a personai undertaking’ to pay applies 
only to principal. Really it is not one. It uses the participle, 
- and amounts to saying “on paying . i i I 
shall take back the receipts.” The subsequent provision that 
= #8. A.No. 1043 of Igto. tsth November Igii, 
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the amount ought, in the first instance, to be realised out ọf 
the estate and for the balance he shall be liable personally, makes 
it clear that the liability is only contingent on the property not 
sufficing for the purpose. The debt purports to have been 
incurred for the payment of arrears on the Stauom property. 
What is more likely than that the mortgagee, a'Staui, should 
provide that the Stanom property should in the first instance pay 
the amount and that only inthe event of its not sufficing, the 
mortgagee, not being entitled to proceed against the succeeding 
Stani, should proceed against the executant personally. _ 

C. Madhavan Nair submitted that the first clause contained 
the personal undertaking and ‘in the latter portion the mort- 
gagor Only states the legal consequences. In a case with similar 
provisions, their: Lordships of the Judicial Committee held 
the mortgagor personally liable—Madappa Hegde v. Ramakrishna 
Narayan’, 

The Court delivered the following 

JUDGMENT :—The first defendant, a Stani, executed a hy- 
pothecation bond in favor of the plaintiff for a debt borrowed for 
the purpose of paying arrears of Government revenue on proper- _ 
ties belonging to the Stanom. The document, Exhibit 4, after 
setting out the purpose for which the loan was taken says. “I 
shall pay you the said sum of Rs: 200, before zoth Makaram 
1078 next and receive back this deed. IfI fail to pay the amount 
at the prescribed time I agree to your realising the principal 
with interest accruing at 18 per cent. a year from the prescribed 
time so long as it remains unpaid, by causing sale of my jenmam 
and all other rights on the properties hypothecated and to pay 
deficit, if any, in person * # ” It will be observed that the 
parties depart from the phraseclogy ordinarily employed in hypo- 
thecation documents, that the amount may be recovered both 
from the property hypothecated and from the debtor personally 
and provide that the debt is to be recovered by sale of the hypo- 
theca in the first instance, and only the deficit, if any, from the. 
debtor. The debt was borrowed fora purpose which would 
justify charging iton Stanom property and the purpose is recited in 
the docuinent. 7 

There is, no doubt, a general covenant to pay the debt 
within the time specified which would ordinarily render the 


Xe (I911) LL-R. 35 B. 327, 
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covenantor personally liable, but the specific stipulation relating ot 
_to the creditor’s right in case of default shows, in our opinion, m 


that.the plaintif was bound to proceed against the hYypotheca Pocker, 
before claiming a personal decree against the first defendant. 

In the plaint he asked for the recovery of the debt by sale of the 
mortgaged property but subsequently he gave up that claim. We 

must hold that he is not entitled to a personal decree against 

the first defendant. ‘The case of Madappa v. Ramakrishna 
Narayan *, relied on by Mr. Madhavan Nair, affords him no 

help, The Privy Council in that case merely held, on the con- 
struction of a.particular document, that there was a covenant to 

pay interest for a disputed period. 

Mr. Madhavan Nair also raised a preliminary objection that 
no second appeal lies in this case as the prayer for sale of the hypo- 
theca was withdrawn and the amount sued for is less than Rs.500. 
But it is the nature of the suit as originally framed that deter- 
minės the question whether a second appeal is properly maintain- 
able. We reverse the decrees of the courts below’ ‘and dismiss 


the second appeal with costs throughout, 
à ; 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :-—Mr. Justice Abdur Rahim and Mr. Justice 
Sundara Aiyar. y 


Venkadam Narayana [yer & another .. ° Appellants* 


D. (Defendants) 
Siva Subramania Iyer & another .. Respondents 
(Plaintiffs). 


Hindu Law—Marr iage expenses—Maternal uncles disposition of an Narayana 
orpkan giri Abandonment of guardian—Suit by paternal grandfather and Iyer 


uncle--Marriage during pollution. J, 
; j ee _, subramania 
A Hindu maternal uncle who gives his sister’s daughter, an orphan girl Iyer 


without her parents,in marriage when both her paternalgrand father and pater- 
nal nucle had abandoned their guardianship is entitled to be reimbursed with 
the expenses of the marriage; and the fact that he celebrated the marriage 
when the paternal family of the girl was under pollution owing to her 
paternal uncle’s wife’s confinement, does not disentitle him from recovering 
the expenses of the marriage, the marriage itself not being invalid on that 
account however objectionable the celebration of the marriage might have 
been from a ceremonial point of view. 





è S. A.No.-949 of Igto. 30th October 1913: 
i I. (1911) IL R 35 B. 327. 
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Second Appéal from the decree of the Court of the Subor- 
dinate Judge of Tinnevelly in A. S. No. 103 of 1908 presented 
against the decree of the Court of the Additional District Munsif 
of Tinnevelly in O. S. No. 52 of 1907 (O. S. No. 233 of 1906) on 
the file of the Court of the District Munsif of Srivaikuntam. 


Suit for the recovery of the expenses of the marriage of-a 
minor girl living with the plaintif. He was the maternal uncle 
of the girl. The defendants were the paternal grandfather and 
the paternal uncle. For several years during the lifetime of the 
mother and for 3 years subsequently, the child has been living 
with the plaintiff. The mother had got a decree for mairite- 
nance for herself and her child as against the defendants. Since 
the death of the mother, no attempt had been made by the defen- 
dants to get the child under their custody and the finding of the 
courts was also that they had made no contribution towards her 
maintenance. The child was over rr years and the parties” 
were Brahmins. As marriage could not well be postponed, plain- 
tiff, settling a‘match, wrote to the defendants informing them 
of the matchand asking them to provide funds for the marriage. — 
The defendants wrote back saying that they had no objection’to 
the match but that the day fixed was not agreeable to them as a 
lady in the house was advanced in pregnancy, and that they 
would have it performed zz ¿heir own house, along with a 
daughter of the 2nd defendant some months thereafter more 
economically. Plaintiff, notwithstanding, performed the marri- 
age in his own house and sued for the expenses. ‘The events 
justified his hurry as the girl came of age before the time proposed 
by the defendants for her marriage. The defendants opposed 
the suit on the ground that plaintiff’s performance of the 
marriage was officious and also improper as they were in pollution 
owing to the confinement of the lady above referred to and in 
disregard of their superior claims. | 


C, V. Anantakrishna Atyar for appellant 
S: Srenivasa Aryar for respondents. 


C. V. Anantakvishna Atyar—submitted that the right 
to marry was in the defendants, and the plaintiff having 
iu disregard of their rights, officiously, at an improper time and at 
greater expense married the girl, was not entitled to recover the 
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expenses incurred, [Sundara Atyar J. referred to Ranganaick- Nerayana- 


ammal v. Ramanuja Aztyangar?.| That case is distinguishable 
in that the performance of the marriage was by the mother 
in that case, who was the natural guardian, but here it was one of 
the defendants that was the guardian of the child. 

S. Srinivasa Atyar submitted that the guardianship of 
the girl was given up practically by the defendants, which was, 
as a fact, with the ‘plaintiff. The girl was well advanced 
in age and her marriage could not safely be postponed 
as suggested by the defendants. Events proved that the 
action: of the plaintiff was just and proper. Marriage during 
pollution is not invalid. Factum valet applies. An unmarried 
girl anda Brahmacharin are not affected by pollutions in the 
family. Consequently the ‘girl herself was not under pollution. 
Pollution is a hindrance tor marriage, chiefly on account of the 
parent being under a disability to officiate as the giver. Where 
the materlnal uncle who gave the girl in marriage was under no 
pollution the question of poilutiop in the paternal family is 
purely.immaterial. 

The Court delivered the following 

JUDGMENT :—We are of opinion that, under the circum- 
stances mentioned in the judgment of the Subordinate Judge, 
the plaintiff was Justified in giving the girl Meenakshi in marri- 
age. The grandfather and the paternal uncle had practically 
abandoned guardianship of the girl, and, as found by the Subor- 
dinate Judge, their assurance that they would celebrate her 
matriage in proper form was not sincere. It is then urged by 
Mr. C. V. Anantakrishua Aiyar that, as the marriage was cele- 
brated within two days of the confinement of the 2nd defendant’s 
wife, we must disallow the plaintiff the expenses incurred by 
him in connection with the marriage. It might be that it was 
not proper on the part of the plaintiff, aacording tothe Hindu 
ceremonial law, to celebrate the marriage during a period of 
pollution, as to which, however, we express no decided opinion, 
But it is not contended that the marriage would be invalid on 
that account, and we do not think we are called upén to punish 
the plaintiff by making him bear the expenses of the marriage. 


The Subordinate Judge has, however, given a personal decree’ 


against the defendants. It will te modified by directing the 
1 (1911) 21 M. L.J. 600 
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oe i decretal amount to be paid out of the family property: ‘in the hands 


`% — of the defendants. Otherwise the. deeree is confirmed. and the 
Subtamania 


Iyer, second appeal dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Sundara Aiyar and Mr. Justice Ayling. 
Bava Jeer Chetti ba Appellant* 


v. (3rd Respondent) 
Bava Rangasawmi Chetti .. Respondent 
(Petitioner). 


Provincial Insolvency Act, I of 1907-—Petilion for insolvency by debtors 
Jeer Chetti —atters to be inquired into before adjudication. 


cee : A court is not bound to consider, before passing the order of auden 

sawmi tion on an insolvency petition by the debtor under Act III of.1907, whether 

Chetti the debts are real and whether the petitioner is unable to pay his debts, 
though the court has power to refuse to make an order of adjudication on 
grounds such as the prevention of abuse of court’s process, etc; the proper 
stage for the enquiry of these matters being before the order of discharge 
is made. 


Appeal from the Order of the District Court of Trichinopoly — 
dated the 26th October 1909, in Insolvency Petition No. 3 of 1908. 
A. Vishwanathan for T.R. Venkataram: Sastri tor appellant. 


V. C. Seshachartar for respondent. 


A. Vishwanathan contended that the judge was bound 
to be satisfied before making the order of adjudication that 
the petitioner was unable to pay his debts and that his 
debts amounted to more than Rs, 500. These are matters on 
which the creditors ought to be given an opportunity to adduce 
evidence. He referred to Ss. 6, Ir, 12,14, 16 and 42. He'relied 
upon Subsiah Pillat v. Abdul Rashid? and Arunachallam Chetty 
v. Maung Po®. Iù In the matter of Vittal Das Kalidas? a con- 

' trary view is taken. The cases in Udayachand Matty v. Ram 
Kumar Kharat, Samtiruddin v. Kadwmoy? Dasi” and Girwar- 
dhart v. Fat Narain ® are not really opposed to this view. 


They only negative discussion as to acts of bad faith and other 
matters. | 


è AA O, Na, 268 of 1909. -7th Septembet Ig1r. 

«` 1 (īgI0) 4 Burmah L. T. 17; © 2. (1gtt) 4 Burmah L. T. 18; 

3. 0911) 9 I.C. 632. 4. {1910} 12 C. L. J. goo. 

5- (1910) 12 CLJ. 445 6. (3910) I. L. R, 32 A. 645. 0 
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V. C. Seshachariar submitted that Girwardhari .v. Fas Jeer Çhetti 
Narain? and-Udayachand. Matty.v. Ram Kumar Khara? govern- Ranga- 
ed the case. Declaration of inability. was in itself an äct of in- Chetti 
solvency and therefore no investigation into that question is 
provided for. He referred to S. 7 of the English Bankruptey Act. . aa 
In this matter, there is-some difference between a creditor and. a 
debtor. Inthe case ofthe creditor, the court acquires more 
proof than in the case of the debtor. The cebtor is allowed. to 
disprove the allegation of inability to pay debts. : 


The Court delivered the following 


JUDGMENT: Sundara Aruk J.:—This is an appeal by: a 
creditor against an order of the District Court of Trichinopoly, 
adjudicating, the debtor an insolvent on his own application, The 
appellant in his statement in the lower court stated that all. the 
debts stated in the debtor’s petition except his own were non-ex- 
isting debts at the date of the petition, having been previously 
discharged, and that the petitioner did not include in his sche- 
dule a house worth Rs. 1,000 which belonged to him. The learn- 
ed District Judge, in his order, states that it was admitted be- 
fore him that the debts due by the applicant exceeded Rs. 500. 
He disallowed the contention ofthe appellant that the court was 
‘bound -to-decide whether the debts which were questioned by 
him were real or fictitious debts and also whether the petitioner 
was really unable to pay his debts as stated by him in bis petition. 
The argument appears to have been based in the lower court on 
the provisions of S. 15. Sub-S. (1), of the Provincial Insolvency 
Act II of 1907. . The District Judge was of opinion that it was. 
only in an application by a creditor’ that the court, under Sirs 
(1), has to be satisfied: whether the ‘debtor was able'to pay his 
debts and whether, from .any other sufficient cause, no ‘order’ ‘of 
adjudication shouid be made. i h ii 


' Itis contended in appeal before us that the District Judge 
was bound to consider, before passing the order of adjudication, 
whether it had been satisfactorily proved that. the debts. were 
real and that the petitioner was unable to pay "his, debts. The 
argument is not rested before uson S, rs (1). I agree with the 
District Judge, in his construction of that sec: tion, that, ‘whether. 





I. (Igro) I. L. R. 32°A. 645. 2. (1910) 12 C. L. Jugoo, 
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Jeer Quetti the petition’ is by the. debtor or by a-cfeditor, the court. has, 
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sawmi 
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- Sundara 
Aiyar J. 


under S. `r, to be.satisfied of the petitioner’s.right to present -the 
petition. * When the ‘petition is by a creditor, it has to be further 
satisfied of the service of notice on the debtor and of the alleged 
act.of insolvency. When these facts are proved, the debtor is en- 
titled to show that an adjudication ought not to be made be- 
cause he is able to pay his debt or that, for any other sufficient 
cause, no order of adjudication ought to be made. The sec-. 
tion is evidently, borrowed from $.7 of the English Act of 
Bankruptcy 1883 (46 and 47 Vic., Chap. 52) and the words of 
S. 15 (1) are in themselves clear. 

It is necessary now to refer to a few of the sections of the 
Act, as to what matters have to be decided by*the court before an 
order of adjudication is passed. Section 5 enacts that if a debtor 


commits an act of insolvency, a petition for adjudication may be 


presented either by a creditor or by the debtor, subject to the con- 
ditions specified in the Act. Section 6 lays down those condi-. 
tions. Clauses rand 2 do not call for any observations in this 
case. Clauses.3 and 4 lay down that the debtor and a creditor, res- 
pectively, shall not be entitled to present a petition unless certain 
conditions are fulfilled. Clause 3, relating to the debtor’s appli-. 
cation, requires that his debts should amount to Rs. 500 and. that. 
either he should have been arrested or imprisoned in execution of. 
a decree or there should be a subsisting attachment of his property - 
for the satisfaction of some decree. Clause 4, relating to the cre- 
ditor’s petition, enacts that the debt due to the petitioning cre-' 
ditor should amount to Rs. 500 and should be a liquidated sum ;- 
and further that the act of-insolvency on which the petition is. 
grounded should have occurred within three months before the 
presentation of the petition. As already observed, the debtor 
should have committed an act of insolvency before a petition 
could be filed either by him or Ly a creditor. Section 4 lays down. 
in what cases an act of insolven:y would be committed, It is un- 
necessary to refer to the various acts enunciated in the section. It 
is enough to refer to Clause (/) which saysthat if the debtor peti- 
tions to be adjudged an insoivent under the provisions of the Act 
that would amount-to an act of insolvency. In this case, therefore, 
the ` petitioner had committed au act of insolvency and his debts 
amounted to Rs. 502. He was, therefore, entitled to present the. 


petition. 


Part L| ‘Hi MaDRAS LAW jodRNai RiPoRTS. 3k 
“The further’ procedure is laid down in Ss. 12 and 14 to 

16, S. 12 provides that a date is to be fixed for the hearing of the 
petition and notices to cettain parties should be issued: Section 
z4 is of importance for the decision of this case. It lays down that 
the court shall require proof that the creditor or the debtor is 
entitled to present the petition, that the required notices have been 
served, and that the debtor has committed the aet of insolvency 
alleged against bhim. Other directions are contained in clauses 
ato 4-of' S. 14 which I shall return to immediately. S.15 
says that “ where the court is not satisfied with the proof of the 
right to present the petition or of the service of notice, or of the 
alleged act of insolvency” (of all of which 5. 14 requires proof to 
be adduced) “the petition should be dismissed.” Section 16 enacts 
that where a petition is not dismissed (as required by 5, 15 in 
the cases referred to therein) and the debtor is unable to propose 
atiy-composition or scheme which shall be accepted by the cre- 
' ditors and approved by the court, the court shall make an order 
of adjudication. It will be observed, from what has been advert- 
éd to thus far, that the matters of which proof is explicitly requir- 
ed: by. the provisions of tle’Act are only those set out in S. 14-(1) 
which have been alteady mentioned.- Ate “there thén -any 
. other matters which the court has to find proved before:an ad- 
judicating order is made? The appellant’s contention is that 
there are,and reliance is placed on the provisions of Clauses 2 and 
3 of S.14 and clause (a) of S. 11 (z). The latter section requires 
that every insolvency petition presented hy a debtor shall -coni 
tain zz/er alta a statement that the debtor is unable to pay his 
debts. It is argued that it is to be inferred from “this pro- 
vision that the court should find, before ‘an order of adjudi- 
cation is passed that the debtor is unable to pay his debts: 
©. 14 (3) says that “the court shall, if sufficient cause is shown, 
grant time to the debtor or to any creditor to produce any evi- 
dence which appears to it tobe ‘necessary for the proper 
. disposal of the petition.” S. 14 (2) provides that “the 
court shall also examine the debtor, if he is present, as to 
his conduct, dealing and property: in the presence of suck 
creditors as appear at the hearing and the creditors shall 
have the right to question the debtor thereon.” ‘There is no 
doubt that both these clauses require that the acts referred 
to therein should be done on the date when the petition 
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matter which forms the subject of the examination of the debtor 
should be decided before an order of adjudication is. made. © The 
examination is to be comprehensive with respect to the matters 
it may embrace. All his conduct and all his dealing with his 
property are the subject-matter of his examination. In my 
opinion, the object.of this: provision as to the public examina- 
tion of the debtor inEngland is to obtain information, at as early 
a.stage as possible, of the property and the whole conduct of the 
debtor in.their relations to the insolvency proceedings. They are 
not all of them. necessary for deciding the applicition for adjudi- 
cation. They would be material in later stages of the proceedings 
when the debtor-applies for his discharge and then they would 
be most valuable to enable the creditors to oppose his discharge.. 
What the. court has to decide before an order of adjudication, 
must be gathered from the sections which expressly deal -with 
that point. . Again S. 14 (3) certainly requires the court to grant 
time to the debtor or any creditor to produce evidence in ccitain 


cases.. In. what. cases is it to do so?.The., answer given by,the 


section is, the evidence, for the production of which time is asked 
for, must appear: to-the court to'be necessary. for the - ‘disposal of 
the petition. ' 

_ ‘The quéstion therefore is, what 1 is necessary for the disposal 
of the petition ? I. may add that.the debtor or.the creditor. asking 
for time must show sufficient cause to induce the court to grant 
time, That there may be other questions for decision than the 
mere fact ofthe commission of an act of insolvency . and the 
service of notices and the right of the creditor or debtor to pre- 
sent the petition, I do.not. doubt. ‘Thus, in an application by.a 
creditor, the debtor is entitled to show that he is able to` pay his. 
debts or there is some other sufficient cause why the court 
should not make the order. | 

It has been repeatedly held that the court is entitled to see 
that proceedings in insolvency are not made an instrument of ~ 
oppression by the creditor or of dishonest evasion to pay his 
debts by the debtor. The debtor may also show that he, within 
a ‘reasonably short time, would be able to enter into an arrange- 
ment to satisfy all his creditors. . It may also be shown bya 


` creditor that the application for adjudication is really a bogus or 


sham. proceeding. 
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It is not desirable that I: should attempt to make an exhaus- J sèr Chetti 
tive statement of other reasons which may inducea court not Ranga. 
to make an adjudication order. Chetti. 

I am of opinion that the court is to give time for the produc- sundara 
tion of evidence only in the classof cases that I have just indi- Aiyar J. 
cated. S. 14 does not lend countenance to the argument that the 
court is bound to decide questions relating to the conduct of the 
debtor or to the genuineness of the debts mentioned by him in his 
schedule or to questions relating to his honesty in his dealings 
with his creditors. Section 11 (1) requires that the debtor, in’ his 
petition, should make a statement that he is unable to pay his 
debts. But it is important to know that none of the Sections 14,15 
and z6lays down that the court is to decide whether he is able 
to pay his debts or not, or whether it isto require proof of a 
statement by the debtor that he is unable to pay his debts. 
According to the English Bankraptcy Act, 1883, S. 4, a 
declaration by a debtor that he is unable to pay his debts is itself 
a commission of an act of insolvency,and §. 8 of that Act provides 
that a debtor’s petition shall allege that the debtor is unable to 
pay his debts. According tothat Acta receiving order isto. 
follow immediately on the presentation of a petition of insolvency 
by the debtor. The policy of the Provincial Insolvency Act,1907, 
departing from that which underlies the provisions of the Civil. 
Procedure Code with respect to insolvency proceedings in mofussil 
courts, is not to enqtire into the whole conduct of the judgment- 
debtor and the questions relating te his indebtedness at one and, 
the same time. That is what is required by Sections 35r and -` 
352 of the Civil Procedure Code of 1882. The scheme of Act II , 
- of 1907 is to make an order of adjudication at first and then to 
make a full enquiry into all matters connected with the insol- 
véency before the question of the discharge of the debtor is decided. 
S. 26 of the Act authorises the receiver appointed by the court 
to apply for the striking out of any debt that may have been 
improperly entered by the insolveut in his schedule. The 
concealment of any property by the debtor and omitting it in the 
schedule may be enquired into under Sections 43%ud 44. All 
these‘are questions which are considered material in deciding 
whether an order of discharge should be passed in favour of the 
petitioner and.whether any punishment should be inflicted on 
him for fraudulent conduct, The matters to be decided: at the ` 

* 8 : 


` 


58 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXII 


Jeer Chetti time.of adjudication are spexified in the settiqus already referred 


Ranga: 
swami 

Chetti. 
Sundara 
Aiyar J. 


to, but besides those specific matters, the court Has power, to 
refuse to make an order of adj judication-on certain other grounds, 
such as tbe prevention of abuse of the process of the court and 
of the unnecessary harassing of a debtor, bya creditor. The 
question whether al] the debts entered in the schedule are real or 
fictitious is not, in my opinion, one of those matters, nor is the 
question whether the debtor has concealed property belonging to 
him by omitting it from his schedale. 

The view which I have just expressed is in accordance with 
the decision of the Calcutta High Court in Udayachand Matte v, 
Ram Kumar Khara * as also with the judgment of the Allaha- 
bad High Court in Grrwardhart v. Fat Narain ?. In the latter 
case, the learned Judges disapproved, and rightly if I may say so, 
of a former decision of another Bench of the same Court. 

Two decisions of the Burma Chief Court have been referred . 
to on behalf of the appellant which contain thesame view of the 
scope of the enquiry as that adopted in the earlier decision of the 
Allahabad High Court and which was dissented from in the 
later case already referred to. 

It is urged that the appellant was not permitted to cross- 
examine the petitioner at his examination on the date of hear- 
ing. But this allegation is unsupported by anything that appears 
oa the record or by any affidavit of the appellant. 

Having regard to the observations of the learned District 
Judge in the court below it may be that the appellant was not 
allowed to adduce certain evidence that he wished to. But as 
the matters that he alleged in his petition, and which apparently 
he wanted to prove by evidence, were not proper to be enquired 
intoat the time of adjudication, the District Judge was not 
wrong inrefusing to go into them at that stage. 

I am of opinion that for these reasons the judgment of the 
lower court is right and = would dismiss the appeal with costs. 

Ayling J.—I concur in the order proposed by my learned 
brother. ‘hee chief contention raised. on behalf of the 
appellant is that it was the duty of the District Judge 
to enquire, and presumably determine, whether the peti- 
tioner was or was notable to pay his debts. This is not 
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a very accurate summary of the allegations contained in the 
appellant’s counter-petition dated 30th June 1908, the actual 
allegations therein being that the debtor had included fictitious 
debts in his schedule and concealed one item of property. I can 
find nothing in the Provincial Insolvency Act which would 
render it obligatory on the District Judge to enquire into allega- 
tions of this nature before passing an adjudication order. Sec- 
tion 14 of the Act compels him to do two things, and two things 
only. He must satisfy himself on the points marked (a), (4) and 
(c) in Sub-S. (1), and he must further examine the debtor in the 
presence of the creditors and allow the latter an opportunity of 
cross-examining the debtor. The requirements of the law appear 
to have been complied with in the present case. ‘The only mate- 
tial question here in the three points (ø), (2) and (c)is as to the 
amount of the debts, and we must accept the statement of the 
learned District Judge that this was admitted by the creditor. 
It is admitted that the debtor was examined, and it is not shown 
that the creditor was not given an opportuni of cross-examin- 
ing the. debtor. $ 


The third sub-section referring to the court granting time 
for the přoduction of evidence is made contingent upon suffici- 
ent cause beiag shown, which is tantamount to saying that it is 
within the discretionary power of the court, 


I would not be understood as saying that the court is pre- 
cluded from taking evidence and determining other points than 
those indicated. As pcinted out in Gerwardhari v. Fat Narain? 
such a power which may be necessary to prevent abuse of 
the process of the court may be held to be inherent and may be 
based on S. 47 0f the Act read with S. r5r of the Civil 
Procedure Code of 1908. It is possible to imagine cases in which 
so much might be elicited in the course of the examination and 
cross-examination of the debtor that the court would be well 
advised to complete the enquiry and dismiss the petition at the 
preliminary stage, ‘Such cases would, however, be rare and in tre 
majority of cases, as pointed out in the case aboveqyuoted, enquiry 


into other matters than those which the court is bound to deter- 


mine would be better postponed to a later stage. Certainly I 
see no reason to’ hold that this is one of the exeeptional cases. 


I. (1910) LLR. 82 A, 645. 
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The order of the learned District Judge appears to me cor- 


rect, and [ agree with my learned brother that the appeal should 
be dismissed with costs. 


Manta a ad 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :— Mr. Justice Abdur Rahim. 


Mankolam Vasudevad Nambudri ..  Petitioner* 
v. (ist Defendant) 

Mankolam Sankaran Nambudri .. Respondent 
(1st Placnteff). 


C.P.C., O. XL, r. 21; O: XVI r. 20—Siriking off defence for non-appsear- 
QNCE QS witness. 


The court has no, power, either inherent or otherwise, to strike out the 
defence of a defendant for failure to appear in time in pursuance of an 
undertaking given by him to the court for further examination as a 
witness for the opposite side. | 


The High Court may not interfere in revision with an interlocutory 


order under S. 115, C.P.C, but may do so under S.15 of the Charter Act. 


Petition under S.15 of Act V of x1g08 praying the High 
Court to. revise the order of the Subordinate Judge’s Court of 
North Malabar in I. P. £6 of.rgrr (O. S. No. 19 of r910). 


T. R. Ramachandra Aryar for petitioner, 
F. L. Rozarto for respondent. 
- The Court delivered the following 


JUDGMENT :—With regard tothe preliminary objection. 
which has been raised here as to the value, all that I need say 
is that even if it be doubtful that the court bas power to revise 
the order in this case under S. 115 of the Civil Procedure Code, 
the order being inthe nature of an interlocutory order, there 
can be very little doubt that [have ample powers under S. 15 of- 
the Charter Act. Thishas been held in Pusan Mal v. Fenki 
Pershad Singhi, Somasundaram Chettiar v. Mantka Vasaka 
Destka Gnana Sqmbandha Pandara Sannadhi® and C. R. P. 363 
of Igro®. >- - l i 





e C. R P. No. 316 of 19tle f 29th: September igtt. 
r. (Igor) LLR. 28C. 680. 2. (1907) LER. 31 M, 60.. 
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On the merits ofthe case. I am satisfied that the Subordi- 
nate Judge had no jurisdiction to pass an order to strike out 
the defence of the petitioner. What happened was, the petitioner, 
who was examined as a witness by the plaintiff, did not attend 
on the day.to which the case was adjourned, although he had 
given an undertaking to do so. The Subordinate Judge, there- 
upon, ordered that his defence might be struck off. The only 
provision under which the defence of a defendant can be struck 
out is that of Order XI, Rule 21, which empowers the court to 
strike out the defence of a defendant who fails to comply with 
au order to answer inuterrozatories or for the discovery or inspec- 
tion of certain documents. That rule does not apply in this 
case. My attention has been drawn by Mr. Rozario to Order 
XVI, Rule 20, That rule enables the court to pronounce judg- 
ment against the party who, being present in court, refuses to 


give evidence, or who refuses to produce any documents in his- 


possession. Here the defendant was not present in court when 
the order was passed, and he did not refuse to. give evidence or to 
produce any documénts. This rule also has no application. 
Lastly Mr, Rozario falls back on S. 151 of the Code which says 
that the provisions of the Code shall not affect any inherent 
jurisdiction which the court may possess. But he is not able to 
_ satisfy me that the court has got inherent jurisdiction to strike 
out the defence of a defendant who failed to appear in time in 
pursuance of an undertaking given by him tothe court, so that 


he may be further examined by the other party to the suit, who: 


had summoned him as his witness. The Code provides for 
ample means of compelling the attendance of witnesses, and if 
a witness is in contempt, the court has also power to punish 
him for such contempt. Iam of opinion that the Subordinate 
Judge exceeded his powers in passing the order complained of 
by the petitioner. I therefore set aside the order dated the 16th 
March tort. The respondent will pay the costs of the petition 
in this court. | 
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 Someundé- IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


rain Chetty . f T i i 
Pregent :—Mr. Justice Abdur Rabim and Mr. Justice 
Ramiah, aes. a ` r 
o a Phillips. 
Somasundaram Chetty and others ` .. Appellants* 
v- 3 (Plaintiffs) ` 
Babu Adzas Ramiah and others .. Respondents 
o l | (Defendants). 
Specific Relief Act, S.15.—Injunction in case of trespass—-Discretlion 
—Courl’s duty. 


The granting of an injuuction is a discretionary remedy. 

Per Abdur: Rahim J. +~The discretion should be exercised on proper. 
judicial grounds, and injunction is the proper remedy in the case of 
trespass on land. 

Per Phillips J. Injunction need not necessarily be granted against a 
trespass under all circumstances, for, in exercising its discretion, the court 
cannot exclude all consideration as to the extent of damage caused by the 
trespass. l 

Where the defendant built up a wali on piaintiff’s land, resting: it on. 
plaintiff’s adjoining wall.and it was found that no actual damage was susta- 
ined by the plaintiff,, and the lower appellate court found there was en- 
croachment, but did not ‘arrive at an exact finding: a as to the extent of: -.. 


the encroachment: . 
Held per Abdur Rahim J. That the plaintif was čatitled to an injunc» 


tion. The lower appellate cout should have found distinctly the extent- 
of encroachment., : 

Per Phillips J. :—The plaintiff was not entitled to an injunction, especi- 
ally in`view of the difficulty that would be experienced in framing an 
injunction in a case where theextent-of the encroachment has nt ‘been - 
provei. 

Second appeal from the decree of the District Court of 
Madura in A. S. No. Irr of 1909 presented against the-decree of 
the District Munsiff of Dindigul in O. 5. No. 587 of 1905. 

Suit for a mandatory injunction. compelling the defendant 
to demolish 4 inches of his wall-to which extent the plaintiff 
alleged that it encroached on his wall, The first court: found 
that the encroachment was 2 inches and gave a decree accor- - 
dingly. On appeal the District Judge held that though it was. 
clear that some slight encroachment was made it wasnot made 
out how much». was the encroachment, that Rs. ro should be 
awarded as damages, and that the decree of the lower court in 
other respects should be reversed: Plaintiff preferred this 


second appeal. 
* S. A. No. 1499 of 1909. 28th September, 1911 
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C. y, Ananthakrishna Aryar for appellants. ' “Sómasinda. 
ram chery 
C, S. Venkatachariar for respondents. : 


C. V. Ananthakrishna Atyat :—The District Judge ah finds | 
that some encroachment was made must find exactly how much 
was encroached upon. Ifthe appellant was unable to satisfy the 
District Judge to what extent the Muusif's judgment was wrong 
in the matter of encroachment, the District Court -should not 
have reversed the Munsif’s decree. The fact that the injury to - 
the plaintiffs is very small is irrelevant ina case of trespass as the 
mixim de minimus, eic., does not apply in such cases—BRoom’s 
Legal Maxims, p. 116; CLERK & LINDSELL on Torés, 353. 
The fact tnat these houses are situated in a town is no ground 
for a person encroaching upon his neighbour’s land nor is the 
fact that by a small expense the plaintiff canget rid of thein- 
convenience done to him by the defendant any consideration— 
vide Muthukrishna Aiyar v. Somalingamuni Naghendiran.* 

-Ce Sa Venkatachar¢:—The trespass has been found to be 
very little. In fact the plaintiffs evidence itself and the District 
Judges finding are that half an inch has been encroached upon ; 
í. é., that the plaster of the plaintiff's wall was scraped off so as to 
make defendant’s wall fit in with the plaintiffs wall without 
leaving any room for rain water, etc., to get in in the middle 
so as to cause injury to both the walls. When the injury is 
very smal] the rule in India is not to grant aninjunction but only 
to give damages—S. 54, Specific Relief Act ; Rewa v. Vrezvalell 2; 
Gansham v. Moroba 3 and Boyson v. Deane. +. 

[Abdur Rahim j.—The Bombay cases are only of easement.] 


- Ramiab. 


C. V, Ananthakrishna Azyar in reply:—The Madras case 
-was not applied in Muthukrishna Atyar v. i a ad 
Naghendiran'. 


The Court delivered the following 

JUDGMENT :—Abdur Rahim J. :—The suit was to obtain 
.a decree directing the defendants to demolish at their cost the 
wall built by them on the plaintiff's wall and a permanent injunc- 
tion restraining the défendants from interfering, in any manner 
with the plaintiff's wall and also for damages. The District 
Munsif found that the defendants had cut away about two inches 


"oa. (1911) 21 M. L. J. 742. 2. (1903) 6 Bom L. R. 4L 
3. (1894) L. L. R, 18 B. 474: 488. 4 (1898) I. L. R. 22 M. 251, 258. 
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of the breadth of the plaintiff's parapet wall on the northern 
side between the points C and D in the commissioners ' plan 
down to & certain depth and along a length.of about 16-feet and 
built their parapet wal! resting it to that extent on the rest of 
the plaintiff's parapet wall and on the main wallof the plain- | 
tifs house on which the plaintiffs back wall stands. In accor- 
dance with that finding the Mnnsif granted an injunction 
directing the defendant to remove the wall to the extent of the 
encroachment and also restraining them from further interfering 
with the plaintiffs, wall in question. He also found that no 
actual damage had been sustained by the plaintiffs and disal- 
lowed the plaintiffs’ claim for damages. 


In appeal the District Judge was of opinion that even on 
the facts found by the Munsif the plaintiffs were notentitled to, 
injunction, mandatory or prohibitive, becanse the defendants 
have at most committed a technical trespass by which no incon-. 
venience whatever is caused tothem and therefore all that the 
plaintiffs are entitled to is nominai damages. 

The District Judge, in my opinion, is quite wrong in his — 
view of the law. What is urged in support of this view is that 
injunction is a discretionary remedy and should not be grant- 
ed even in a case of trespass when no damage has been caused 
or the damage caused to the plaintiff is so small as to be negli- 
gible. Now tbere can be no doubt that injunction being a 
remedy in equity, the court is vested with a discretion to grant 
or to refuse it according as the equity of the particular circum- 
stances of acase may require. But that discretion has to be 
exercised on proper judicial grounds. Here is a case of continu- 
ous trespass practically amounting to ouster of the plaintiff from . 
the land encroached upon, which it is found is the property of 
the plaintiffs and was in their possession at the time of en- 
eroachment. The plaintifs are entitled to possession ofthe land 
free from the encroachment. What would be their remedy at law ? 
Ejectment, and also damages, if any, and not merely damages as 
appears to be assumed by the learned Judge, which assum ption 
is also the basis bi the arguments advanced in support of his 


judgment. 
In addition to ejectment the plaintiffs would also be prima. 
facie entitled to damages at least to the extent of the costs 
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which have to be incurred to remove the structure if they Bere 
did not prove any other damage. There may be cases of continu- v 
ous trespass ona man’s land in which no aetual and present Poe 
damage can be proved, but J see no warrant for the position that Rabin J. 
merely because no damage is proved therefore a trespasser cannot 

be ejected. Suppose I havea piece of waste land and a person 

with no sort of excuse or justification wrongfully takes posses- 

sion of it and erects a building thereon without my knowledge, 

could it be said that I should not be allowed to eject the trespas- 

ser, because the land was bringing me no income. Iam unable 

to skow that I sustained any actual and present damage by the 
trespasser building on it. Let us go further and suppose the 
trespasser wishes to pay mea handsome rent and I choose to 

refuse it. To say that in such a case I should not be entitled to 

recover pos:ession of my land would be striking at the founda- 

tion of rights of property. And yet that is the logical resuit of 

the view held by the lower appellate court which the pleader 

for the respondents has strenuously supported. In a case like 

this the question might well be raised whether the proper remedy 

is ejectment or injunction, but the respondents,for obvious reasons, 

raise no stich question, for they would not be better off if the 

court granted ejectment. In fact, as between ejectment and 
mandatory injunction, the latter would be more favourable to the 
respondents, for they might try, if possible, to remove so much of 

their wall as rests upon the plaintiffs’ wall without destroying 

the rest of it, or they might perhaps remove the encroachment at 

a less cost than would be incurred by the appellants, 


The vakil for the respondents has relied upon the well-known 
eases which lay down the general proposition that the court 
would not ordinarily grant mandatory injunction if damages 
would be adequate remedy, of which Benode Coomaree Dossee v. 
Soudamoney Dossee? aud Boyson v. Deane? are examples. This. 
rule is embodied in Ss. 54 and 55 of the Specific Relief Act. 
I may mention that it is mot necessary to consider in this case 
whether there is any substantial difference between the law 
enacted in those sections and the rule of English lfw on the point 
as suggested in Boyson v. Deane®. I am inclined to doubt 
whether there is any such difference, butit is not necessary to 
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decide that pointin thiscase because it was found by the District 
” Munsif that there was no acquiescence or delay on the part of 
the appellants and that finding was not impugned in the appeal 
to the District Judge. 


I must therefore accept that finding as final for the purposes 


of this appeal. In this case, therefore, which is one.of continuous 


` trespass, where the defen lant’ action has no justification or 


excuse and the plaintiffs have not been guilty ofany laches or 
delay in coming to court as the finding is and the facts amply 
show, the proper remedy is injunctionand mere damages would 
not obviously be an adequate remedy. ‘The fact that no actual 
damage can be shown is in itself a good ground in cases of this 


nature for the granting of injuuction. I may also observe that 


the necessity for injunction becomes all the greater and not less 
by reason of the fact that the defendants had, before the wall in 
dispute was built, encroached to a small extent at another part of 
plaintiffs’ parapet wall by another wall running north to south 
built by the defendants. 


The finding of the District Judge as to the extent of the 
encroachment cannot be said to be satisfactory. The District 
Munsif found that it was twoinches. The District Judge in 
paragraph 2 of his judgment says that this ñíndiugis open to 
doubt. In paragraph 3 he says that .it would appear that the 
encroachment was haif an inch’along the line CD. In paragraph 
4, he suggests that the encroachment was two inches and in 
paragraph 5 he concludes by saying that there has been some 
slight encroachment but that the extent of the encroachment has 
not been clearly made out. It may be that what the learned 
Judge means is that while, in his opinion, the encroachment 
cannot be less than half au inch, he is unable to hold positively 
either that it is two inches as found by the District Munsif or 
that itis not two inches. But this is not made clear. Asan 
appellate court the wav he ought to have regarded the questio 
was whether the finding of the District Munsif on-the point was 
wrong. If he was unable to hold that the finding was wrong, his 
duty was to confirm such finding. Further the District Judge 
having found that there was some encroachment he ought to have 
found what, in his opinion, was the least extent of the.encroach- 
ment if he could not find the exact extent .of the encroachment, 
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Somasenda- 


I may observe that the maxim de minimis non curat lex van Chetti 
v 


has no application to the law of trespass. See CLERK and LIND- ae 
SELL on Torés, 4th Edition, page 343. = 
I should, therefore, direct the -District Court of Madura to Rahim J. 
submit a fresh finding, having regard to,the above observations, on 
the question: “ To what extent has the defendants’ wall been 
built on the plaintiffs’ parapet wall between the points C and D 
ja the Commissioner’s plan ?” | 
As my learned brother is for confirming the judgment of the 
lower appellate court this appeal is dismissed with costs under 
5.98, Civil Procedure Code. 
Philltps |.—This is a case of trespass upon the plaintifs’ 
wall. The District Munsif gave a mandatory injunction but the 
District Judge set aside his decree and awarded Rs. 10 damages. 
In cases of trespass upon immoveavie property a plaintiff is 
generally considered to be entitled to an injunction and not 
merely to damages but the circumstances of this case are sume- 
what peculiar. The first defendant is said to have built a wall 
extending overa portion of the plaintiffs?’ wall. The District 
Munsif found that there was an encroachment to the extent of 
two inches but the District Judge has found that the plaintiff 
has not proved the actual extent of the encroachment although 
he appears to think that the encroachment is half an inch wide, 
Some time before the suit wall was built the detendant had built 
a wall north to south which appears to have encroached upon z 
the plaintiff? wall to some extent and the Commissioner reports 
that the present wall does not extend further than that wall, to 
which the plaintiff took no objection. It has also been found 
that the plaintiff has not suffered material injury. In view then 
of the difficulty that would be experienced in framing an injunc- 
tion in a case where the extent of encroachment has not been 
proved, I think this is a case where an injunction should be 
refused. It does not appear thatthe plaintiff took any action 
until the work was completed and a court will rarely interfere to 
pull down a building which has been erected without complaint— 
Gaskin v. Bails.» That was no doubt a case of breach of covenant 
and not of trespass upon immoveable property, but as the court 
is vested with a discretion under S. 54 of the Specific Relief 
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Act it cantiot be contended that an injunction must necessarily 
-be granted againsta trespass under all circumstances, for in 
exercising its discretion the court cannot exclude all considera- 
tion of the extent of damages which would be caused to either 
party by refusing or granting the injunction. Vide The Shamnugar 
Fute Factory Co. v. Ram Narain Chatterjee > and Benode Coom- 
aree Dossee v. Soudamoney Dossee*. In this case I think the 
District Judge rightly refused an injunction and I would dismiss 


this appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sundara Aiyar and Mr. Justice 
Spencer. i 
T. N. Muthuveerappa Chetti alras 
T. N. Batcha Chetty and another ... Appellants* 


Y. (Counter~Petrs.) 
T. R. Ponnusawmy Chetty .. Respondent 
( Petitioner.) 


Guardianship- Minor—Considerations for court— Welfare of minor. 


The texts of Hindu Law do not recognize any absolute rights of guar- 
dianship in any one, the sovereign being entrusted with the guardianship of 
all minors and being, therefore. entitled to appoint any person as guardian in 
their interests. The questiou for consideration in applications as to 
guardianship ofa minotiis prima facie the welfare of the minor; and in 
cases where itis not possible toconsult the minor’s wishes owiug to the 
minor’s tender age, it is the duty ofthe court to come to is own conclusion 
as to what would best, promote the minor's interests. 


Held that in the circumstances of the case, where, among other factors 
for consideration, the-father of the minor was residing outside the juris- 
diction of the court, the maternal grandfather and the maternal grand- 
mother were preferable guardians toa motherless minor five years old to 
the minor’s own father, who had married a second time, 


On appeal from the order of the Hon’ble Mr Justice Bakewell 
dated the 27th ôf September rorz in the Ordinary Original Civil 
Jurisdiction of this Court in O. P. 87 of 1911. 





I, (1886) LL.R. 14 C. 189. 2: (1889) LL R. 16 C, 252. 
* O. S.A. No. 32 of IgII. 20th OctoberT r. 
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This was an appeal against an order declaring the father 
guardian of a minor daughter aged five years*and ordering 
custody to him as against the counter-petitioners, the maternal 
grandfather and the maternal grandmother. The mother of the 
minor died in December 1607 and the petitioner married a second 
wife some months later. 

T. Ethiraja Mudalzar for appellant. 

M. N. Dorarswamt Atyangar for respondent, 


T. Ethtraja Mudatliar :—'The child ever since its birth was 
living with the counter-petitioners. There is no female in the peti- 
tioner’s house to look after the girl. The counter-petitioners’ 
father has madea gift of a house worth Rs. 1,000 tothe girl’s 
mother. The petitioner is poor on pay of Rs. 20 a month. I want- 
ed to cross-examine the petitioner as regards the facts of the 
affidavit. ‘That was refused and the petition disposed of on the 
affidavits. The petitioner and his deceased wife were not getting 
on well. The welfare of the muinoralone is to be looked to. 
Even a father will be ignored in favour of others who can 
take better care of the minor. Mere blood-relationship is no test, 
The presumptive reversioner ought not to be appointed. More- 
over the petitioner is a permanent resident of Bangalore and will 
not be amenable tothe jurisdiction of this court. Heis not 
suing but only petitioning under the Act which gives a discre- 
tion to the court. I rely on Arzshnasawmti Chetty v. Colla Manga. 
mah’ 3 Sami Rao v. Eltawatha Rao?; Muthuswamt v. Narayana; 
Re. Gulbat and Sulbat*; Bindo v. Sham Lal $, Tota Ramv. Ram 
Charan, and TREVELYAN, p. lor, on the necessity of guardian 
residing within the jurisdiction. 

M. N. Doratswamt Atyanvar.—The petitioner has a sister 
in his house. [Sundara Atyar J.—That does not appear from the 
affidavits.| The mere fact that the petitioner has married again is 
no disqualification. The rule that the next heir should generally 
not be appointed should have no force in the case of a father. 
There was no reply to my.notice sent long ago.” Kaltdas v. Sub- 
bamma™. Shows that strong grounds must be shown to 
deprive a natural guardian of his legal rights. 


I. (1911) M.W.N. 365. 2. (1905) 16 M.L.J. 357. 
3. ({IgtoO) 21 M.L.J. 195- 4 (1907)I.L.R. 32 Bom. 50. 
5. (1906) ILL-R. 29 A, 210. 6. (T910) ILL.R. 33 A. 222. 
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The Court delivered the following 


JUDGMENT:— This is an appeal fiom the order of 
Bakewell J. in an application by the respondent to be declared 
the guardian of his minor girl aged about five yers. The peti- 
tioner is living in the Civil and Military Station, Bangalore, and 
the child at the time of the application was and now is in the’ 
custody of her deceased mother’s mother and father living in 
Madras. The learned Judge bases his order on. the only ground 
that nothing was shown “ disqualifying the respondent either in 
his conduct or in his opinion from having the custody of his 
child.” 


It would appear that the learned Judge treated the applica- 
tion as one to enforce the petitioner’s legal right to the custody 


of his child and as similar to ao action to recover the child from 


the appellants. The appellants, the child’s maternal grandfather 


‘and maternal grandmother, alleged in their affidavits that the 


petitioner and his wife (now deceased) had not been getting on 
well for some time before her death, that she had been living with | 


_ her husband, the respondent, at Bangalore till May 1906, that she 


then came over to Madras apparently for her coufinement, and 


while she was here the respondent instituted a. suit against her - 
. for restitution of conjugal rights and avother against her parents 
for the recovery of his wife. ‘There was also criminal proceedings 
in which he charged his wife and her parents with theft. The 


child was bora in September 1906. Aster the death of the wife 
the petitioner demanded the restoration of the child by a lawyer’s 


“notice, but theappellants sent .no reply toit. This was in 
December 1907. The present application for being declared 
guardian of the minor was in May 1grz. The respondent stated 


in his atidavit that he made one or two attempts to see his wife 
and child but the appellants would not allow him to see them. 


We may at once say that we agree with the learned Judge 
that no serious misconduct is proved against the respondent. 
But the question we have to decide is whether it is for the wel- 


fare of the minor that the respondent should be declared or ap- 


pointed her guardian. Recent decisions of the High Court have 
established the principle that in an application of the. kind in 
question, the welfare of the child is the paramount consideration 
although ‘regard must also be had to the recognised rigts of 
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‘guardianship under. the law.’ As a matter of fact the texts of the 


‘Hindu law do not recognise any absolute rights of guardianship : 


in any one,the sovereign being entrusted with the guardianship of 
all minors and entitled to appoint any person as guardian in their 
interests. Ke. Gulbat and Sulbat*, Brindo v. Sham Lal? and 
Tota Ram y. Rama Charan’, all recognised the principle that 
the welfare of the minor is the first consideration to be borne in 
mind. It has also been affirmed in the decisions of this Court 
in Krishnasawmt Chetty v. Colla Mangammah*, Muthuswami 
Sastri v. Narayana Sastri” and Same Rao v. ,Eitawaiha Raos. 
The case in Brindo v. Sham Lal? is very similar in its facts to 
the preseut case. Mr. Justice Bakewell distinguishes these 
cases on the ground that it was possible in some o: them to con- 
sult the wishes of the minor and that the court acted in accord- 
ance with the minors wishes, but that it is not possible to do so 
in this case as the minor is only five yeirs old. But we do not 
think that this would enhance the rignts of the respondent, 
It would make it the duty of the court to come to itsown con- 
clusion as to what would best promote the minors interests. It 
does not appear that excepting the respondent’s wite there 1s any 
female relation living with.him competent to take proper care of 
the child. It would be hardly safe to presume that his wife, the 
child’s step-mother, would be wiiling to do so. On the‘other 
hand the grandmother with whom the child has been living till 
now might be trusted to take good care of her. The maternal 
grandfather’s father has made a gift of a house in favor of the 
child’s mother to which the child has now succeeded. ‘There is 
goud reason for believing that the maternal relations have strong 
affection for the child. We cannot also ignore the fact that the 
respondent, who as a fact has never seen the child, was not during 
the last years of his wife's life on the best terms with her. It 
was also urged for the appellants that the respondent would be 
next heir to the child’s property but we should not attach much 
importance to this fact in the case of a father applying to be decla- 
red the guardian of his child. It also appears that the respondent 
is not a person possessed of ample means though Wedo not suggest 
that he would not be able to bring up the child properly. 
1. (1907) I.L.R. 32 Bom. 50. 2. (1906) LL.R. 2g All, 210. 


3. (ī9r0) I. L.R. 33 All. 222. 4 (1911) MW.N. 365. 
5. (1910) 2x M. L. J. igs. 6. (1905) 16 M. L. d. 357. 
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The claims of persons recognised as having preferential 
rights of guardianship have not been recognised in several of the 
cases referred to above where the Court came to the conclusion 
that the best interests of the child did not lie in their being declar- 
ed or appointed guardians. The petitioner himself is residing 
beyond the limits of the jurisdiction of this court and it would 
not be very easy for the court to control his conduct as guardian. 
The application is one which the court is not bound to grant 
unless it is satisfied that it is for the welfare of the child that an 
order shouid be made. 


In all the circumstances of the case we are of opinion that 
the application of the respondent should not have been grant- 
ed, We therefore reverse the orderof the learned Judge and 
dismiss the application witb costs both here and before the learend 
Judge. 
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IN THS HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar atid Myr. Justice 
Phillips and on a difference before Mr. Justice Benson. 


G. G. Jeremiah Da Appellant * 
Y. (Accused) 

F. S. Vas „© Respondent 
a ( Complainant). 


Cr P. Ca Ss. 423, 428—Additional evidence—When to be called for ?— 
Retrial when ordered—Prosecution for libel—Proof of publication. and 
publisher necessary—Hvidence Act, S. 81—~Presumption. 

In a prosecution for defamation, it is incumbent on the prosecution 
affirmatively to prove that the accused published the libel complained of. 
The omission of the accused to deny the publication in any written 
statement he may have tendered cannot be urged by the prosecution in 
answer to the complaint of want of necessary proof by the prosecution; and 
where the libel complained of is one contained in a newspaper, there can 
be no conviction without legal proof that the accused was the printer and 
publisher of the newspaper. 

The presumption of the genuineness of a newspaper, under 5. 81 of the 
Evidence Act, does not include a presumption that it was printed and 
published by the person by whom it purports to be. 

Per Sundara Aiyar J:—The language of S. 428, Cr. P. C, seems to 
indicate cases where, there being already evidence on the record, the court 
considers it to be unsatisfactory or where the evidence on record leaves the 
court in such a state of donbt that it considers necessary, to enable it 
to decide the case, to have further evidence. It does not appear to be 
applicable where the prosecution had ample opportunities to produce 
evidence and had failed to do so. : 

Per Phillips J. (Benson J. concurring) S. 428, Cr. P. C., merely says that 
evidence may be taken when “ necessary” and in each case the necessity must 
be determined on the particular facts of the case. Where the court itself 
was mistaken as to the sufficiency of the evidence on record and framed a 
charge in the opinion that a prima facie case of publication, was made ont, 
‘itis a proper case to direct additional evidence being taken. 

Itis not enongh that the prosecution by its own negligence failed te 
produce evidence which it was its duty to do. 

In order to justify an order for a retrial it is necessary that the court 
should come to the conclusion that the trial was not held properly for 
some reason or other. 

Per Sundara Aiyar J. :—The power to direct a retrial is not confined tq 
cases where the trial was held by a court having no jurisdiction, A 
_ retrial may be ordered where the trial is held to be illegal on the ground of 
misjoinder of charges ; where evidence is improperly rejected by the lowez 
court, or where, though the accused was rightly acquitted of one offence, 
the appellate court comes to the conclusion that he ought to have been tried 
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for another offence and in every case of irregularity in the trial such ag 
where persons who ought not to have been tried together have been 
so tried. . 


Appeal from the judgment of the Court of the District 
Magistrate and Justice of the Peace, Civil and Military Station, 
Bangalore, in Cr. C. No, 20 J. P.-of 1910. 

E. R. Osborne and M. K. Nayanasawmt Adyar for appel- 
lant. 

S. Swaminathan for complainant. 

„P. R. Grant for Public Prosecutor. 

E. R. Osborne :—In this case, there is no proof of publication. 
All that we have is, a paper which purports to be printed by 
Jeremiah. Admission by the accused that he is the publisher of 
the-paper is useless. The case for the prosecution cannot be 
supplemented by the admissions of the accused in his examina- 
tion by the court—Emperor V, Chinnatpayan,?; Mohideen 
Abdul Khadir v. Emperor? ; Basantakumar Chattack v. Em- 
press,? S. 271, Cr. P. C., contemplates ionly pleading guilty or 
not pleading guilty. There isnosuch thing as confession and 
avoidance and burden of proof in criminal cases. Ifthe accused 
does not plead guilty but admits the facts and pleads an exemp- 
tion, the plea is still one of not guilty and the prosecution is 
bound to prove the facts admitted notwithstanding the admission 
by the accused. 

Swaminathan:—S. 81 of the Evidence Act ‘covers this 
case. Anyhow, it isa mere technical plea. Under the ample 
powers conferred by S. 428, this court can direct the taking of 
evidence. The Privy Council decision in Kassav7z’ Iswar v. 
G. I. P. Railway Company * does not apply to criminal cases; he 
referred to Ss. 428 and 540, Cr. P. C., and Zn re Laxuman Shana- 
bhogue *. 

E. R. Oshorne:—S. 81 refers to official documents. and not 
private newspapers. As for letting in evidence at this stage, thisis 
a private prosecution and the courts ought not to interfere so as 
to make up for the negligence or carelessness of the prosecutor. 


This is a private prosecution standing on the same footing asa 


civil case and the same rules only as are applied in civil cases 
ought to be applied. 





t. (1906) L. L. R. 29 M. 372. 2. (1903) I. L. R. 27 M. 238. 
3° (1898) I, T. R, 26 C. 49. i (1907) I. L. R., aI B. 381. 
5. (1910) 8 M. L. T. 418. 
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The Court delivered the following 


JUDGMENT :—Sundara Atyar J,—This is an appeal by the 
accused in C. C. No. 20 of I910 in the Court of the Dis- 
trict Magistrate and Justice of the Peace, Bangalore. He was 
convicted of libelling the complainant by publishing in a Journal 
named the “ Army and Civil News” on the 28th September 1910 
what purported to bea report of the proceedings in a civil suit in 
_ the Court of the District Judge of Bangalore. The defendant in 
that suit was the uncle of the complainant, an Advocate of the 
Bangalore Court, who’ appeared for his uncle as counsel. The 
suit was for rent due by that defendant ‘for a house. The report 
contained the following statement:—-‘‘ His Honour facetiously re- 
marked that the uncle, the Dental Surgeon, (that is, the defen- 
dant in the suit) and the lawyer nephew, both combined, wanted 
to deprive the plaintiff of his rent by shifting the responsibility 
on tothe shoulders of the other nephew, the Dental Surgeon, 
who is now in Goa and beyond the-reach of the “arms of the civil 
- law.” ‘Two days after the publication of this report a correction 
appeared stating thatit was not His Honour” that made the re- 
mark but Mr, Saldanha, the counsel for the plaintiff in the suit, 


At the trial in the lower court the accused maintained that, 
notwithstanding the mistake mentioned above, the report was 
substantially correct and that it was a privileged statement 
made without malice; The lower court held on varizus grounds 
that the report was not substantially correct and further found 
that it was extremely improbable that the remark was made at 
all by Mr. Saldanba and that there was evidence of malice in the 
tone of the report and of the correction notice. 


On appeal the contention that the report was substantially 
a correct one was repeated ; but ] have nodoubt that no privilege 
can be claimed fora mistake so palpable as the one that was 
admitted in this case and that the publisher published the state- 
ment attributed tothe Civil Judge at his own risk. The main 
contention in the appeal is that there is no legal evidence in the 
case that the accuséd published the libel complained of, and that 
the prosecution altogether failed to adduce evidence that the 
accused published the issue of the 28th September 1910 of the 
“ Army and Civil News” in which the libel appeared or that 
he was the publisher of the journal known by that name, This 
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contention I find to be well founded. A copy of the issue of the 
paper containing the libellous statement was putin. Besides 
this, the only evidence of publication by the accused given after 
the accused appeared before the court, was thè statement by 
the complainant in examination-in-chief “I have complained 
about the article marked Exhibit A in the ‘Army and Civil 
News’ which appears to be printed and published by Mr. G.G. 
Jeremiah.” This does not amount to a definite statement either 
that the accused published the article in question or that he was 
the editor and publisher of the journal, whether the sentence, as 
contended by Mr. Osborne, means only that the particular issue 
of the journal put in bore the statement that it was printed and 
published by Mr. Jeremiah, or whether, as contended by 
Dr. Swaminathan, the article or the journal appeared to the 
witness to be one printed and published by Jeremiah. In the 
petition of complaiut put in by the complainant it is stated 
that the accused reported the case inthe “Army and Civil — 
News.” The complaint was no doubt sworn to by Mr. Vas, 
the complainant. But the statement was not made in the 
presence of the accused and could not be taken as evidence 
against him. There is no explanation, given why it was not 
repeated in the complainant’s deposition at the trial. It 
is contended that the accused never denied that he was the 
printer and publisher of the “Army and Civil News,” or 
that he published the issue of the 28th September 1910 contain- 
ing the libellous statement, and thatas a matter of fact he 
admitted the fact before the lower court in the written statement 
put in byhim. But Iain unable to find any such admission in 


- that statement, Paragraph No. 3 thereof says ‘what was pub- 


lished was a substantially true report without any malicious in- 
tention.” There is no admission herethat it was the accused 
that published the statement. Itisin all probability true that 
the accused did not deny that he published the libel. ‘This is 
not sufficient. It is incumbent on the prosecution affirmatively 
to prove that the defendant published the libel complained of, as 
that was one of “the essential facts necessary to establish the 
guilt of the accused. Itis unnecessary to consider whether, if 
such admission were contained in the accused’s written statement, 
that would relieve the prosecution from the defect in letting in 


PAR’ it.) THE MADRAS LAW JOURNAL REFORYS, ~*~ i 
evidence of publication. Mohiain Abdul Kadir v. Emperor >; Jerenfiah 
Emperor: v, Chinnapayan ?”; Basanta Kumar Ghattak v. Queen- no 
Empress ° are authorities in support of the appellant’s ‘conten-  —— 

; ais ; Sundara 
tion that such an admission by the. accused made in answer to Aiyar, J. 
questions put by the court under S. 342, Criminal Procedute 
Code, could not be utilized by the prosecution to fill upa gap in 
its own evidence. No doubt an adinission by the accused may be 
proved in a criminal case just as much as an admission by the 
defendant in a civil suit under S, 21 of the Evidence Act. 

But an admission under that section isone made by the party 
against whom it is tendered before the proceedings in which it 
is sought to be given in evidence. It does not refer to pleadings 
in the case or to an admission contained in such pleadings. The 
accused in a criminal case may plead that heis guilty or not 
guilty. See Ss. 255 and 256, 271 and 272, Criminal Pro- 
cedure Code. But there are no pleadings in a criminal case 
similar to those in civil proceedings which are conclusiye 
against the party making them. The prosecution has to prove all 
the facts necessary to constitute the offence charged against the 
accused. Ifit fails to do so, no charge could be framed at all 
against the accused in a warrant case, and in sessions cases the 
court should, when the case for the prosecution has been closed, 
_acquit the accused where no evidence of any of the links necesa 
sary to establish the offence has been adduced by the prosecution, 
It is clear, therefore, that the appellant’s omission in his written 
statement before the lower court to deny the publication, or 
any inference of his intention not to deny it, cannot be urged by 
the prosecution in auswer tothe appellant’s contention of no 
evidence of publication. It is contended that under S. 81 
of the Evidence Act the court is bound to presume the genuinee 
ness of every document purporting to be a newspaper or a journal, 
and that inasmuch as Exhibit A inthe case bears the name of 
the accused as the printer and publisher, the presumption 
of its genuineness would include a presumption that the 
accused is the printer and publisher of Exhibit A, and 
that therefore it was unnecessary for the complainant to let 
in any evidence of the publication of Exhibit A by the accus. 
à Mr. Obsborne for the appellant contends that the section 
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applies only to public documents, and that -in any event it pro- 
vides only that the court should presume that a document pur- 
porting to be a newspaper or journal is that it is the particular 
newspaper or journal and not that it was printed or published by 
aparticular person. His first contention appears to be supported 
by a note of Messrs. Ameer Ali and Woodroffe in their Com- 
mentartes on the Evidence Aci, 4th Ed., p. 425, that the 
section refers to public decuments, butit is very doubtful whe- 
ther the language of the section supports it. If punctuation 
may be taken to throw any light on the question, the existence 
ofa comma after the word ‘ Journal’ is against the appellant’s 
contention. Even otherwise, the natural import of the words of 
the section does not appear to favour the view that the phrase 
“ printed by the Queen’s printer” not only qualifies the expres- 
sion “ private Act of Parliament,” but also * newspaper or jour- 
nal.” It is, however, unnecessary in this case to discuss the 
quession further, as I am of opinion that the presumption of the 
genuineness of a newspaper does not include a presumption that 
it was printed and-published by the person by whom it purports 
to be. Such apparently is not the English law. According to that 
law the proper way to prove the publication of a libel, where evi- 
dence is not given that a particular paper complained of was 
published by the accused, is to prove the statutory declaration. 
made by the accused that he isthe printerand publisher of the 
journal in question. In Gathercole v. Miall t the plaintiff 
sought to prove that the defendant published several copies of a 
newspaper called the “ Nonconformist.” That the defendant 
was the editor and publisher of the journal of that name appears 
to have been admitted. The plaintiffs object in proving the 
publication of many copies was to show the extent of damages 
sustained by him. A personofthe name of Brookes was called, 
who stated that he was the president of-a literary association 
consisting of 80 members,‘that he saw at the institution office a 
copy of the issue in question, that he believed that the copy had 
been lost or destroyed, that he believed it to have been a copy of 
the paper produced in evidence and bore the same headizg, name- 
ly, © Nonconformist,” and that it contained the libellous article 
complained of. Objection was raised to the reception of secondary ; 
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evidence of the contents of the paper that the witness had seen. 
Parke. B was of opinion that, as the defendant had been proved 
by the regular satisfactory evidence to be the printer and pub- 
lisher of the paper, the witness’s evidence that the copy he saw 
was similar to the one produced in court was sufficient to show 
that it was published by the defendant. The learned. Judge 
observed: “ There was general evidence that it was a paper called 
the “ Nonconformist” containing, according to the best of the 
witness’s recollection, the libel, the subject of the action. 
I thought that was ample evidence to show that one of the 
copies of the newspaper, of which the defendant was the 
publisher, and of which of course he did not print one copy but 
many, had been sent by some person not the deferdant, to that 
room.” Pollock C.B. obsvered: “ But then it is said that this 
paper is not proved to have been issued by the defendant ; that 
is a question entirely for the jury ; and I think there is evidence 
to prove thai this was one of the copies printed at the same time 
with the libel which is laid before the jury. It is not like the 
publication of a written libel. The jury must be aware that 


many copies of a newspaper are issued at the same time and they 


are issued for the purpose of publication and distribution. No 
doubt a suggestion may be made that the plaintiff in order to 
enhance the damages may have procured some papers to. be 
printed. The jury are to consider whether that is a reasonable 
suggestion or not. ‘There was some evidence for the jury to con- 
sider; and I think the reasonable conclusion is, that this paper 
was originally issued by the defendant.” Alderson B. said: 
“Now we must consider what the nature of the instrument is, 
It is a copy of the newspaper. We must tise our own common 
sense, and remember that with respect to newspapers, not one 
copy, but a great variety of copies, are. published for general 
circulation among the public at large. Ifyou compare the in- 
strument in one or two parts and find the one is an exact copy 
of the other, you would have no difficulty in saying it was printed 
from the same materials and from the same type. * * * 
So I say here with respect toa newspaper: if yeu find it in 
general corresponds, it is evidence from which the jury may infer 
that the newspaper is printed from the same type as the paper 
which is produced ; and if so, it is printed by the defendant,” It 
will be observed that in that case it was proved that the defendant 
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was the publisher of the journal called the ‘ Nonconformist.’s 
Proof was given that one copy of the issue in’ question produced 
before the court was in fact issued by the defendant. Some. 
similarity between that copy and the copy seen by the witness 


_ (Mr: Brookes) was also proved by him. It Was held that this 


was evidence sufficient to go to the jury that the copy seen by the 
witness was also published by the defendant.. In my opinion the 
object of S. 8r of the Evidence Act, taking it to refer to every 
newspaper, is to dispense with evidence of two out of the three 
facts proved in that case provided the first is proved, vzz., that the 
defendant is the publisher of the newspaper. The court is then 
to presuime that what purports to be a newspaper of a particular 


name is that paper, and that every copy of it wasissued by the 


publisher of that paper. According to 5.7 of Act XXV of 
1867 the production of an authenticated copy of a declaration made 
under that Act is admissible to prove that the person mentioned 
in the declaration is the publisher of the journal to which the de- 
claration relates. Section 81 would apparently authorise and 
require the court to presume that any document purporting to 
be a copy of the journal in question is in fact such and this 
would prove that the declarant under Act XXV of 1867 is the 
publisher of the paper produced in court. The case of R. v. 
Forsyth? would seem to show that the presumption extends 
no further with regard to the London Gazette, which also is to 
be presumed to be genuine under S. 81 of the Evidence Act. 
The reporters say: “ The Judges seem to think that the produc- 
tion of the Gazette would be sufficient without proof of its being 
bought of the Gazette printer, or where it came from.” In an 
earlier case, Watts v. Fraser,” deposit of a copy of a newspaper 
at. the stamp office as required by the statute is not sufficient 
evidence that others of that kind were circulated. ‘This is not 
in accordance with the view taken in Gathercole v. Metall 3. In 
WiIGMORE on Huddence, Vol. III, S. 2150, the learned author 
says with regard to the mode of proving the defendants’ publi- 
caiton of a newspaper: “Here the process would be to bring 
home to him the issuance on that day of a certain copy (either 
by: the testimony of one who bought at an office proved to be 
the defendant’s or by some statutory method); then the identity 
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between that copy and the one read by the person to whom it is 
complained to have been communicated will suffice as evidence 
that the two issued from the same press, 7. e., from the defen- 
dant’s.””. Again the learned author says in ar5r: ‘ The 
intolerable inconvenience of having to prove the genuineness of 
printed matter purporting to be published by the Government 
has led to a general concession, by judicial decision or by sta- 
tute, that such purporting publications, at least when in the 
form of the standard official documents constantly issued and re- 
ferred to, are to be assumed genuine. Two principles, however, 
dre in fact usually involved, first, the admissibility of a copy prov- 
edto be printed by official authority, as hearsay evidence of the 
contents of the original, and, secoidly, the presumption of ge- 
nuineness of a particular printed document purporting to be of 
such official origin. The two questions are seldom separate, either 
in decisions or in statutes.” The author points out in a note 
that the distinction was recognized in R. v. Forsyth 1 already 
referred to. The question whether the copy of a Government 
Gazette or any other publication can be treated as evidence of 
the contents of the original is not one relating to the proof of 
documents but to the admissibility of secondary evidence. The 
other sections contained in the chapter headed “ Presumptions as 
to Documents” seem to support the same conclusicn. Section 87 
provides, in the case of certain books produced in evidence, that 
«the court may presume that they were written and pablished 
by the person and at the time and place by whom or at which 
it purports to be written or published.” Section 90 provides 
specifically that where a document purporting or proved to be 30 
years old is produced from proper custody, the court may pre- 
sume the signature and every other part of such a document 
which purports to be in the handwriting of any particular person, 
isin that person’s handwriting and in the case of a document 
executed or attested that it was duly executed and attested by 
the persons by whom it purports to be executed or attested. 
Section 81 does not expressly lay down that the court js to pre- 
sume that a document purporting to be a newspaper was printed 
and published by the person by whom it purports to be. Section 
79 provides for a presumption not only that certain certificates 
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or certified copies are genuine but also that the officer purport- 
ing to sign or certify held that character when he signed or 
certified. Section 80 also makes a distinction between the 
genuineness of a document and the truth of the statements as to 
the circumstances under whicb the record or memorandum to 
which that section relates was made. Section 7 of Act XXV of 
1867 expressly provides the mode of proving that a particular 
person is the printer and publisher of a newspaper. On the 
whole it appears to be clear that the complainant cannot ask the 
court to presume that the appellant is the printer and publisher. 
of the “Army and Civil News.” Hecould easily have proved 
the fact by producing a copy of the appellant’s declaration made 
under Act XXV of 1867. He failed to do so. The result is that 
the appellant’s contention that there is no legal evidence to 
prove the publication of the libel must be upheld, and the con- 
viction of the appellant cannot be sustained. 


Dr. Swaminadhan who appears for the complainant asks us 
to direct additional evidence to be taken under S$. 428, Cri- 
minal Procedure Code. But, in my opinion, that section does 
not enable us to do so in this case. It provides that “the 
appellate court, if it thinks additional evidence to be necessary, 
shall record its reasons and may either take such evidence itself 
or direct it to be taken, etc.” It requires that the appellate 
court should consider additional evidence to be necessary. The 
language seeins to indicate cases where, there being already evi- 
dence on the record, the court considers it tobe unsatisfactory 
or where the evidence on record leaves the court in sucha state 
of doubt that it considers it necessary to enable it to decide the 
case to have further evidence. See the case of Woodoy Chand 
Mookhopadhya*. At any rate it does not appear to be appli- 
cable where the prosecution having had ample opportunities to 
produce evidence has failed to do so, No reason is given in this 
case why evidence of publication of the libel was not given. 
The prosecutor had no right to expect the accused to waive the 
proof of any fact, assuming that such waiver could be availed of 
by him. Moredver the caseis not one in which I can say the 
interests of public justice would justify the use of the provisions 
of S. 428, Criminal Procedure Code. I must therefore decline 
to accede to Dr. Swaminadhan’s request, 

| I, (1872) 18 W. R. (Cri). 31. 
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It remains to consider what is the proper order to pass in 
the case. It appears to me that this is not a proper case for 


directing a retrial. Section 423, Criminal Procedure Code, 
provides that in an appeal froma conviction the court may 


“reverse the finding and sentence and acquit or discharge the - 


accused or order him to be retried by a court of competent ju- 
risdiction subordinate to such appellate court or committed for 
trial.” An order for retrial would be proper where the trial 
was iJegal, irregular or defective. I agree with the Calcutta 
High Court that the power to direct a retrial is not confined to 
cases where the trial was held by a court having no jurisdic- 
tion. See Kumudini Kania Guha v. The OQueen-Empress 1 
where it was held by Prrnsep and Handley JJ. that a retrial may 
be ordered where the trialis held tobe illegal on the ground of 
misjoinder of. charges. A retrial would be proper also where 
evidence is improperly rejected by the lower court or where, 
tbough the accused was rightly acquitted of one offence, the 
appellate court comes to the conclusion that he ought to have 
been tried tor another offence. Such an order may also be made 
in every case of irregularity in the trial, such as where 
persons who ought not to have been tried together have been 
so tried. It would seem to be necessary that the court should 
come to the conclusion that the trial was not held properly 
for some reason or other. It appears not to be enough that the 
prosecution by its own negligence failed to produce evidence 
which it was its duty todo. In acase similar tn this the learned 
Chief Fustice no doubt ordered a retrial, but the question whether 
he could do so does not appear to have been. considered. 


In the result I would acquit the accused and direct that the 
fine, if paid, be refunded. 


Phillips J—I agree with my learned brother that for the 
teasons given by him the conviction should be set aside, but I 
do not agree that the appellant should be acquitted. If pubiica- 
tion of the libel can be proved, and in this case there is not likely 
to be any difficulty in proving publication, the ¢ppeliant is cer- 
tainly guilty of defamation, and I do not think thatin this case 
he should be allowed to escape the consequences of his miscon- 
duct, if he is really guilty. No doubt the prosecution could have 
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adduced additional evidence and we see that a witness had been 
summoned to prove that the accused published the newspaper in 
question, but was not examined. For what reason he was not 
examined there is nothing on record to show, but it does appear 
that the District Magistrate thought that a prima facie case of 
publication had been made out against the accused, forhe framed 
a charge onthe evidence on record. Whether the District 
Magistrate acted on the complaint or on Exhibit A one cannot 
say, but he was satisfied that a prema facie case of publication 
had been made out. We have found that in that view he was 
mistaken, and therefore seeing that the court itself was mistaken 
as to the sufficiency of the evidence on record I think that addi- 
tional evidence is necessary!in this case in order that the accused’s 
guilt or innocence may be determined. Section 428 of the . 
Criminal Procedure Code merely says that evidence may be taken 
when “necessary,” and in each case the necessity must be 
determined on tne particular facts of the case. The evidence is, 
I think, necessary in this case. I can find no case in which this 
court has held a-view -contrary to the one I now hold, and in a 
case very similar to the present the learned -Chref SFusizce ordered 
a retrial (Mohizdesen Abdul Kadir v. Emperor), I would adopt 
the same course unless I thought the taking of additional evidence 
would be a more convenient mode of disposing of the case. I 
would therefore ask the District Magistrate to record additional 
evidence onthe questiou of publication and certify it tọ this 
court. 


On reference to a third Judge on account of this difference 
of opinion A, Mr. Justice Benson before whom the case was 
posted made, on the 30th October 7913, the following 


ORDER.— Since this case was referred to me for decision 
under S. 429, Criminal Procedure Code, it has been made clear 
by the affidavit of the complainant’s counsel in the Magistrate’s 
court aud by the report of the Magistrate that the prosecution 
was prepared to adduce evidence of the publication of the libel, 
but that when counsel proceeded to adduce his evidence the 


Magistrate intervened and stated that it was unnecessary, the. 
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matter being already proved by the production of the newspaper 
and that to adduce the evidence of the clerk to prove the decla- 


ration by the accused under Act XXV of 1867 would only be 
wasting the time of the court, 


In these circumstances I think the case is one in which retrial 
may properly be ordered or in which the court may properly 
call for evidence under S. 428, Cr. P.C. onthe questiou in regard 
to which the Magistrate, in effect, improperly refused to take 
the evidence which the prosecution attempted to adduce. ‘the 
accused’s counsel deprecates a new trial owing to the delay and 
expense involved, and, of the two courses, prefers that addi- 
tional evidence should be called for. I also think this will be 
the most convenient course. 1 will therefore direct the Magis- 
‘trate to take such further evidence in regard to the alleged 
publication of the libel as either patty may adduce aud certify 
the same to this court as soon as conveniently may be. 


After the receipt of the additional evidence, Mr. Justice 
Benson delivered the following 


JUDGMENT :—The additional evidence, now recorded 
proves that the accused did publish the libel complained of. He 
is, therefore, clearly guilty of the offence charged. Looking to all 
the circumstances of the case asset forth in the Magistrate’s 
judgment I do not think the sentence of fine of Rs, 300 is exces- 
sive. I dismiss the appeal. 
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Sinnachami-aézas Kumarettu Servaigar, 
Minor through his guardian Sivagnanam 
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intervening male owner—<Alienation for binding purposes and otherwise 
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An adopted son cannot set aside an alienation made before his adoption 
by an intervening male owner of the estate, especially where the alienation 
is for discharging antecedent debts. 

Obiter :—The adopted son cannot get it set aside even if the alienation be 
not fora purpose binding on the estate, 

Per Chief Justice :—T he rights of an adopted sen do not relate back to a 
period earlier than the date of his adoption. 

semble :—Per Curiam—The adoption of a person to one who was not 
the last male owner of an impartible estate cannot divest the estate from 
the successor in whom it had vested before adoption. ; 

Per Chief Justice :—There is no authority to show that the principle 
of the decision in Bhoobun Moyee's case’ does not apply in the case of a joint 
family. . 

Per Phillips J.:-—-In the case of an impartible estate, although the 
successor must be sought for amongst the survivors of the undivided family, 
the succession is not by survivorship but by inheritance; and consequently, 
the rule laid down in Bhoobun Moyee’s caset is applicable to the case of an 
adoption to one other than the last male owner in the case of an impartible 
estate. 

Per Phillips J.:—Representations of the borrower are evidence of the 
necessity forthe loan and may in certain cases be treated as prima facie 
proof as between the lender and the heir of the borrower. 

Where a large portion of the loan has been proved to have been 
borrowed for family necessity, the onus of proving that the balance was not 
for a binding purpose is on the person who attacks the alienation. 


Appeal from the decree of the Subordinate Judge’s Court 
of Tuticorin in O. S. No. 32 of ryo4. 


K. Srinivasa Aryan gar for appellant. 


The Advocate General (P. S. Stvaswamt At'yar), S. Srintoasa 
Atyangarand 5. Suxdararaja Atyangar for respondents. 


K. Srinivasa Avwangar :—A permission to adopt, given to a 
widow, by a dayadz'is good if it is independent of any belief that 
the widow had her husband’s authority. A consent given on the 
faith of the representation by the widow of her husband’s autho- 
rity isbad. Motives of the widow in making an adoption are 
irrelevant—-MavNeE’s Hindu Law, para 128. Even a consent 
given to the widow on condition of giving to the dayadi certain 
advantages is good. Motive of the dayadi is immaterial —Syzn¢- 
vasa Atyangar Vv. Rangasawmt Atyangar. Motive of widow in 
surrendering an estate to a reversioner is immaterial—Chellg 
Subbia Sasiri v. Palurt Pattabhiramyya.* The adoption is good 
irrespective of the invalidity of the conditions preceding the giving 
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pel 


of the consent by a dyadi, A. S. 155 and 211 of 1904 show that the Sivagnanam 


i f , . : ervaiyar 
consent of a dyadi who is persuaded to give his consent by the D. 

. . . ° 3 $ E * > * In 
advice of his friends who received a bribe for giving advice, pected 


is good. On the question of irrelevancy of the widow’s motive 
see Ramachandra Bhagawan w. Mulj? Nanabhat.1 This case 
shows that her motive is relevant only in cases where she has 
not obtained the consent of all the dayadis but only of some and: 
explains the previous Privy Council cases. This decision was 
followed by Mr. Justice Sankaran Narr in the above Madras 
case, On the motive of the person giving the cousent being im- 
material see also Vitoba v. Bapu?. The earliest case on the 
point is Collector of Madura v. Mootoo Ramalinga Setupathy.? 
Vellanki Venkata v, Venkatarama * explains that nothing was 
laid down in thelast case as to the widow’s motive. See also 
Virata Pratapa Raghunada Deo v. Sri Brojo Kishore Patra Deo.” 
Vankamma v. Subramantyam , shows that it does not matter 
if the consent was independent, even though there was the 
consent of the husband. See also Svinzvasa v. Rangasamt 7, I 
distinguish Rama Reddy v. Rengamma * aud Ganesa Ratnam- 
atyar Vv. Gopala Ratnamazyar ? onthe facts of those cases, In 
the case of an impartible estate, if there be two members who 
constitute a joint family, then the estate taken by one by survi- 
vorship on the death of the other is divested by an adoption made 
by the others widow—-Vzrata Pratafa Raghunada Deo w. Sri 
Brojo KishorePatra Deo}®’—and such an estate is a conditional 
‘one z. a limited one. Au alienation made by a person who owns 
such a conditional estate will be binding on theisubsequently adopt- 
ed son only if the alienation is one which will ordinarily be bind- 
ing on the estate— Maharaja of Bobbili v. Raja Kaminayant 
Bangaru.** As soon as the previous holders widow adopts, that 
alienation, unless itis of a character which will bind the estate, 
will not affect the adopted son who can get into possession ignor- 
ing the alienation. On the question of divesting, see also Bachoo 
Hurkisoridas v. Mankorebat*? on appeal from Bachoo v. Mankore- 
bat*® where the principle why divesting takes place is given, 
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If such person who had a limited estate dies and is succeeded 
by his son, that son is in no better position than his father — WEST 
and BUHLER, 3rd Edn., p. 982, Note (6). On the nature ofthe 
estate taken hy an adopted son after an alienation, the latest case 
in this court is Sreeramulu v. Kristamma* which has been criti- 
cised as wrong by later cases in other High Courts—Ramekrishne 
V. Letpusabhat ?; Sahadeo Singh v. Ramanadhan Singh®. A 
widow’s alienee cannot be in a better position than the widow; so 
when the widow's estate comes to an end by adoption, the ali~ 
enee’s right in the property a‘ienated also comes to an end—vzde 
MaAYnNn’s remarks on the Madras case in Maynu’s Hindu Law, 
Article 197. The Madras view is against a later Privy Council 
case in Bonomalt Roy v. Fagat Chandra Bhomick * which says 
that the adopted son can sue to set aside the alienation from the 
date of the adoption, Similar are the observations in Bamundoss 
Mookerjee y. Mussammai Tarinee *—vide also Collector of Madura 
v. Mootoo Ramalinga Setupathy® ;Siscar’s Hindu Law, 3rd Edn., 
p. 169. SIRCAR on Adoption, p 242, shows the distinction between 
divesting in Bengal Lawandthat in the Mitakshara Law. 

_C. V. Anantakrishna Atyar continued:—The interest charg- 
ed.is penal, for compound interest at a rate higher than that 
for the principal has been held to be penal. 

The Advocate General :—Impartible property devolves only 
by succession, and not by survivorship, though the question as 
to who is the heir is determined by considering the family to be 
joint. The limit of right to adopt, whether in the case of self- 
acquired or joint property, must be the same. The nature of the 
property cannot alter the limit. If the right will cease in the case 
of separate property after it had vested in an heir, it will equally 
cease even if the property be joint— Mussummat Bhoobun Moyee 
Debra v. Ram Kishore Acharg Chowdhry~; Sri Virada Pratapav. 
Sri Broja Kishore *; Ramakrishna v. Shamrao 9; Manickyamate 
Bose v. Nanda Kumar Pose.1° So when there is one descent from 
first successor the power cannot be exercised. The sapindas would 
be incompetent to give power when if there had been the husband’s 
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authority it would be incapable of exercise, for the sapinda’s M 


authority is only a substitute for the husband’s authority—vide 
Thayammal v. Venkatarama? a case of authority confer- 
red by sapindas ; MAYNE, p. 144. If of two brothers 4 and 
B, who possess joint as well as self-acquired property, 4 dies, 
leaving a widow and his son C, and then C dies leaving a widow, 
it has been held that 4's widow cannot thereafter adopt so as to 
deprive C’s widow of her right in the self-acquired proper- 
ty; similarly A’s widow cannot adopt so as to deprive J’s 
right to joint property—see the conclusious of MAYNE, 5. 191, 
_ page 250; Mondakini Dasi v. Adinath Dey?; Surendra Nandan 
alias Gyanendra Nandan Das v. Satlatakant Das Mahapatra? ; 
Vasudeo x. Ramachandra* ; Dayapa v. Appanna" ; Lakshmi Bat 
v. Vishnu Vasudev" ; Fivarjt Famshedji v. Barajorji Nasser- 
vanji? ; Bhubaneswari Debi v. Nilcomar Lahiris . Impartible 
estate is. separate property and not joint property and it always 
only descends and does not go by survivorship—Raza of Kala- 
hasti-v. Achigadt® , which as well as the later cases dissent from 
Nachtappa v. Chinnayasamt 10+ vide also Zemindar of Karvet- 
nagar V. Trustees of Tirupati, Tirumalay Sc, Devastanoms>* 
and Ramasamt Narck v. Ramasamt Chetfy+?. Adoption must be 
made only to the last male holder; see all the cases cited in 
Adivt Suryaprakasam v. Nidamurthy Gangaraju>>. 


An authority to adopt given by sapindas with a bad motive, 
é.g., the defeating a creditor’s claim, is bad ; e.g., where it is given 
to the widow of the last male holder when loans have been 
advanced to the present holder in the hope of getting the same 
out of the estate. 

The interest is not penal. The Privy Council should not be 
understood as laying down an inflexible rule in Sundat Koer v. 
Rat Khan Erishnen'+, Abbzkka v. Krishtannea**®. It only says 
_ that compound interest at a higher rate than that for the principal 





I. (1887) 1.L.R. 10 M. 205 (P.C.), 208, 209. 


2. (1890) LL.R. I. 18 C. 169. 3 (3891) I.L-R, 18 C 398. 
4. (1896) LL.R. 22 B. 551I (F.B.) 556. 5 (1898) ‘LL.R. 23 B. 327. 
6. (1905) I L.R, 29 B. 410, 7 (1909) LLR, 33 B. 499. 
8. (1885) I.LR. 12 0. 18 (P.C) g. (1905) LL.R. 30 M. 454 
lo; (1905) L.R. 29 M, 453. II. (1909) IL.L.R. 32 M. 429. 
I2. (1906) I.L.R. 30 M. 255. 13. (1909) LL.R. 33 M: 228. 
14 (1906) LL.R. 34 Ce rg0 (P.C.) I5. (1906) 1.L,.R. 29 M. 491. 
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that on default is 15. Such rate in this cotintry is not in itself 
high. Each case must depend upon its facts. 


IS. Srinivasa Atyangar in reply:—It is true that the adopted 
son’s right commences from the date of the adoption, but this 
does not mean that the intervening holder’s acts are all binding 
upon the adopted son. He can recover possession even during 
the lifetime of his adoptive mother if her alienation be not for 
purposes binding upon the estate. Similar are the alienations 
made by a male who is on adoption liable to be divested and who 
is only a conditional holder, 

The Court delivered the following 

JUDGMENT.—TZhe Chief Fustice :—This is an appeal by 
the and defendant against a decree on a mortgage, dated the 
rth October 1892, executed by the father of defendants Nos. 1 
and 2o0n his own behaifandon behalf of the defendants in 
favour of the plaintiffs’ predecessor in title. For the purposes of 
the appeal the material dates are these. In January 1897 
Kumarettu, No. 14 in the pedigree, died. In October 1892, the 
mortgage in question was executed by Sivathaiya, No. 18 in the 
pedigree. In 1896, No. 18 died and his estate devolved upon de- 
fendants Nos. r and 2. In December 1904, the present suit was 
instituted. In January 1905 the widows of No. 14 adopted the 
ist defendant. It seems clear (in fact the appellant did not 
seriously contend otherwise) that the exercise of the power to 
adopt was the counter move onthe part of the widows and the 
and defendant to the suit on the mortgage. For the purpose of 
the appeal, I assume that a valid power to adopt was given and 
that this power was duly exercised by the widows of Kumarettu 
(No. 14 in the pedigree). 

The questions for consideration are :-— 

(1) In whom was the estate in the property comprised in the 
mortgage vested at the date of the adoption ? 

(2) What wes the nature of this estate ? 

fay Did ti) vercise of the power to adopt divest the estate? 

ar frita.’ es the adopted son take the property subject 
to the mortgage which had been executed by the holder of the 
estate before the power to adopt was exercised ? 
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As to (1), the appellant has contended that No. 18 took no 
estate at all (though he was entitled to possession during the life- 
time of the widows by an arrangement with them), and that at 
the date of the adoption a widow’s estate was vested in the 
widows of No. 14. 

Their case is that at the time of his death No. 14 held the 
property in question as his separate estate, and that a widow’s 
estate therein devolved on his widows at his death. 


Even in this view, the widows being still alive, on the 
authority of Sreeramulu v. Kristamma* the plaintiffs would be 
in the position of mortgagees of an interest which would bea 
subsisting interest during the life-time of the widows. 

In Sveeramulu v., Kristamma*® it was held that when a 
Hindu widow alienates part of the immoveable property belong- 
ing toher husband’s estate and then adopts a son, the son cannot 
sue to recover possession of the property until the termination of 
her widowhood. It was urged that this decision was wrong. 
It is no doubt inconsistent with the view expressed by Mr. 
Mayne—see S. 197 of his book (Edition No. 7). It does 
not seem to be reconcileable with the decision of the Privy Coun- 
cil in Rat Bonomalt Roy Bahadur v. Fagat Chandra Bhowmick * 
and itwas expressiy dissented from in Ramakrishna v. Tripurabat.3 
I do not propose to discuss the question whether the decision in 
Sreeramulu vw. Kristamma* is good law. The Subordinate 
Judge finds against division between the branches represented by 
No. 14 and No. 18, and I am not prepared to differ from his 
conclusion. In the view that No. r4 did not hold the property 
as separate estate, the question considered in Sveeramulu v, 
Kvristamma * does not arise for determination in this case. 


I am of opinion that on the death of No. 14, subject to the 
widow's right to maintenance, the estate vested in No. 18. It is 
clear that this was the view taken by the widews (see Exhibit 
X). The case sought to be made in the court below, that this 
document was procured by coercion, was not pressed on appeal. 
On the death of No. 18, before the adoption, the estate vested in 
defendants Nos. 1 and 2 as sous of No. r8and at the time of 
the adoption the estate was vested in them: 





I (1992) LL, R. 26M. 143. 2 (t¢05) L.L.R. 32 C. 669. 
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Mal Sor ag As regards the second question, the Subordinate Judge 
p OT found that the property was impartible anå that on the death of 


Ramsawmy No.14 it devolved as an impartible estate on No.18—see paragraphs 
Chiee 5° to 91 of his judgment. I agree with this finding. In certain 
Justice, litigations in 1864 (see Exhibits N and Nr) this court held that 
the property was impartible, and the view that it is impartible is 

strongly supported by the terms of Exhibit X. I need not refer 


to the other evidence on the question. 


, It was urged that as there was no specific allegation in the 
pleadings as to the impartibility of the estate, the Judge was 
wrong in allowing the plaintiffs to raise the question at the trial. 
The Judge deals with the point in paragraphs 93 to 95 of his 
judgment, | 

Lam not prepared to say the Judge was wrong in allowing 
this question to be raised, or in declining to allow the defendant 
to recall two of his witnesses after his case had been closed (see 
the Subordinate Judge's order of October 17th, 1905) or in admit- 
ting the documents referred to in the Subordinate Judge’s order 
of November 2tst, 1905. 


If the property was impartible, although the line of succes- 
sion is governed by the same rules as if the property were joint 
famiy property, No. 18 had unrestricted. powers to deal with it. 
See Sartaj Kuari v. Deoraj Kuart,1 Sri Raja Rao Venkata 
Surya Mahipati Rama Krishna: Rao Bahadur v, The Court of 
Wards,? Rajah of Kalahastiv. Achigadu,? and Zamindar. of 
Karvetnagar. Trustees of Tirumalat, Tirupati &c.Devastanams.* 
His sons could not qttestion an alienation made by him and, if 
the estate divested, it could only divest subject to any alienations 
which had been made by the holder of the estate for the time 
being. No question as to the purpose for which the alienations 
had been made would arise. | E 

If the estate is partible, the estate which devolved upon 
No. 18 0n the death of No. 14, was the ordinary estate by survi- 
vorship in a jot Hindu family. l 

` As to the 3rd question, the question whether the PE of 
the 2nd defendant had the effect of divestiug the estate which 


I. (1887) LLR. 10 AlL 272. 2. (1898) LLR. 22 M. 383. 
3. (1905) LUR. 30 M. 454: 4. (1908) ILR. 32 M. 429. 
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was vested in No. 18 when the adoption took place, was elabo- Sivagmanam 
Servaigar 


tately argued. Here the adoption did not take place until after Ue 


« . . . R 
the death of No. 18, z. e., after the interest which No. 18 took, Chettiar” 


whether he took it by survivorship or as the successor to an Chief 
impartible estate, had passed from him. It may be said to be Justice. 
now settled law that an adoption made to the last male holder of 
the interest claimed by the adopted son would divest an already 
vested interest whether the estate was partible (see Sz? Varada 
Pratapa Raghunada Deo v. Sri Brozo Krishoro Patta Deo *) or 
impartible (see Bachoo v. Mankuverbat?). But I think Iam 
right in saying it has never been held that an adoption, 
except where the property has reverted to the adoptive mother 
herself (see Vellanki Venkatakrishna Rao vw Venkatarama 
Lakshmi *) which was not made to the last male holder of the 
interest claimed by the adopted son, operates so as to divest an 
estate already vested when the adoption was made; or, in other 
words, it has never been held that where the interest claimed by 
the adopted son had, at the time of the adoption, passed from 
the person on whom it had devolved from the original owner to 
some other person, that person would be ousted by the adop- 
tion. Here the adoption was made to No. 14, and at the time it 
was made, the last male holder of the interest claimed by the 
adopted son was No. 18. Atthe time of the adoption the interest 
claimed by the adopted son had passed from the person on whom 
it had devolved from the original owner. 

It may be that the language ofthe judgment in Mussummat 
Bhoobun Moyee Debta v. Ram Kishore Achar; Chowdhry * is not 
altogether appropriate to a case where the party whose estate is 
said to be divested has taken by survivorship asa member of an 
undivided family, but there is no authority to show that the 
principle of that decision does not apply in the case of a joint 
' Hindu family. In fact, the authorities would seem to be all the 
other way—see for instance Chandra v. Gojara Bat *. 

In that case their Lordships observe that an adopted son, as 
such, takes by inheritance and not by devise, and they point out 
(page 311) that the rule of Hindu Law isthat in the case of in- 
heritance the person to succeed must be the heir of the last full 

I. (1876) ILR. 1M. 69. 2, (1904) LLR, 29 B. 51. 


3 (1876) ILR. 1 M. 194. . 4 (4865) Io M. I. A. 279. 
i 5 (3890) LTR. 14 B. 463: i 
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‘Sivagnanam owner. Inthe present case, at the time of the adoption, the last 
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owner was No. 18, but the 2nd defendant claims to succeed 


Rámsawıny as ‘the heir’ of No. 14. 
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Justice. 


The tendency of recent decisions would seem to be in the 
direction of limiting rather than extending the conditions in 
which an adoption can be made which has the effect of divesting 
estates or interests already vested when the adoption is made. 
In Mamkya Mala Bose v. Nandakumar Bose? the rule that, where 
the widow of an adopted son is alive, the wid>w of ; the origina] 
owner cannot make an adoption which would oust the adopted 
son’s widow, was extended to a case where the widow of the 
adopted son had died when the adoption was made by the widow 
of the original owner and the estate had become vested in her. 
The same view was taken by this court in Adis? Suryaprakasa 
Rao v. Nidamurty Gangaraju *. | 


As regards this question the view which I should be disposed 
to take is that, in the case before us the adoption of the and 
defendant did not operate so as to divest the estate which had 
vested in defendants Nos. I and 2 at the date of the adoption. It 
is not necessary, however, to cecide this point because, assuming 
the estate was divested by the adoption, I think there can be 
no doubt that the adopted son would take the property subject 
to the mortgage. The rightsof an adopted son do not relate 
back to a period earlier than the date of his adoption (Bamun- 
dass Mookerjee Y, Mussamat Tartnee 3 and Harek Chand Babu v. 
Bejoy Chand Mahatab 4). As Mr. Mayne points out (Section 197, 
Hindu Law, 7th Edition) ‘*till he was adopted it might happen 
that he never would be adopted; and when he was adopted, his 
fictitious birth into his new family could not be antedated.”’ Mr. 
Mayne goes on to observe that an adopted son would not neces- 
sarily have to acquiesce in all the dealings with the estate between 
the death of his adoptive father and his own adoption. He 
points out that when the estate has been held bya femalethe 
estate is limited by the usual restrictions which fetter an estate 
so held, and that, if she has created any iticumbrances or made 
any alienations which go beyond her legal powers, the adopted. 
son can set them aside. 





I. (1905) LITaR. 33 C. 1306. 2. (1908) LIAR. 33 M, 228, 
31 (1858) 7 MIA 169. ds (1905) 9 CWN. 795 
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The question of the effect of an alienation by a man hold- ayeti 
ing a full estate with reference to a subsequent divesting as the Y, 
result of a subsequent adoption does not seem to have been con- at a 


sidered in any reported case. Chief 


It is obvious that the restrictions which are incidental to the 17ste 
estate of a widow are not incidental to the full estate of a male. 
With reference to the estate of a full owner, Mr, Mayne observes 
(Section 198, Arindu Law, 7th Edition): “Until adoption has taken 
place he is lawfully in possession, holding an estate which gives 
him the ordinary powers of alienatiou of a Hindu proprietor. 
No doubt he is liable to be superseded, but on the other hand, he 
never may be superseded. It would be intolerable that he should 
be prevented from dealing with his own on account of a 
contingency which may never happen. When the contin- 
gency has happened, it would be most inequitable that the pur. 
chaser should be deprived of rights which he obtained from 
one who, at the time, was perfectly competent to grant them.” 
The decision in the Berhampore case (S72 VaradaPratapa Raghu- 
nada Deo v. Sri Brozo Kishore Patta Deo?) that the brother who 
was ousted by the adoption to the last holder is not accountable 
for mesne profits between the date when he took possession and 
the date of the suit, supports the view that in the case of a male 
owner he is not, as Mr. Mayne puts it, “ prevented from dealing 
with his own on account of a contingency which may never 
happen.” The decision of the Full Bench of this court in Rama- 
chandra Pillatv. Kalimuthu Chette? that the quantum of the 
interest taken by the alienee of an undivided co-parcener is to 
be determined with reference tothe number of co-parceners at 
the date of the alienation, may also be referred to. 

If the guantum of the interest is not affected by the birth of 
a natural son, it would not be affected by a fictitious birth by 
adoption, and, ifthe interest of the alienee is not affected as 
regards the guantum, it is difficult to seeon what principle it can 
be contended that he is liable to be deprived of the property 
altogether. 

I am therefore of opinion that, in the present’ case, the adopt- 
ed son takes subject to the mortgage. Assuming I am wrong in 
the view I have indicated, and that it is necessary for the plain- 


x. (1876) LLR. 1 M, 69 2, (III) 21 M,L,J. 246. 
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which were binding on the estate, Iagree with the conclusion at 
which my learned brother has arrived, for the reasons stated by 
him in the judgment which he is about to deliver, that the evid- 
ence establishes that the debt was binding on the estate. 


I am also of opinion, for the reasons stated ‘by my learned 
brother, that, as between the and defendant and his natural 
father, the 2nd defendant has failed to show that the money was 
borrowed for immoral or illegal purposes. 

As regards the question of penalty, I agree with the court 
below that the provisions as to interest were not ofa penal 
character. Ithink that this appeal should be dismissed with 
costs. 

Phillips J.:—This is an appeal by the 2nd defendant against 
a mortgage decree passed by the Tuticorin Subordinate Judge in 
favour of the plaintiffs {respondents Nos. 1 to 7) on a mortgage 
bond, dated the 1th October 1892, executed by the father of 
defendants Nos. 1 and 2 in favour of the plaintiffs’ predecessors 
in interest. 

A very large number of questions, both of fact and of law, 
have been raised in the lower court and in appeal, and, as the 
law points depend very largely upon the facts, it will be as well 


to begin by recording findings upon the facts, .as such findings 


may do away with the necessity for dealing with some of the 
points of law raised in the case. 


The plaint bond (Exhibit A) was executed. by the father 
of defendants Nos. 1 and 2, one Sivathaiya, in favour of two 
Chettis who traded under the designations of R. M. A.R.A. R. 
and U. A. R. respectively for Rs. 12,000 and the consideration is 
made up of 7 items, (1) Rs. 4,250 to discharge a prior bond in 
favour of Vakil Subbusami Aiyar, (2) Rs. 2,930-6-4 for payment 
of cist due to the Ettiyapuram Zemindari, (3) Rs. 1,000 due on 


`a pro-note executed to R. M. A. R. A. R. alone, (4) Rs. 65 for 


stamp and registration expenses, (5) Rs. 2,000 fora hundi for 
household expenses, (6) Rs. 1,500 and (7) Rs. 254-9-8 paid in cash 
before the Sub-Registrar. The appellant contends that with the 
exception ofitem (1) the consideration was borrowed by Siva- 
thaiya for immoral purposes and has -adduced evidence in 
support of his contention. 
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As regards item (2), there is no evidence as to its appli- Siyagnanam 
cation for immoral purposes, but it is contended that the -plain- v 
tifs have not proved that the sum of Rs. 2,930-6-4 was actually meee? 
paid for cist. We have, however, Exhibit J, an zvasalnama or 
„chellan, which shows that Rs. 2,930-6-4 was paid to one Subra- 
mania Aiyar. This chellan bears an endorsement ‘ credited,” 
which is signed by some illeyible initials, but this endorsement 
has not been proved. No doubt Subramania Aiyar was an em- 
ployee of the mortgagees’ firm, but in Exhibit J heis described 
as the ‘“ Kattalankulam Kattuguthagaidar’s man,” z. e., the 
mortgagor’s man, and the rst plaintiff, as the plaintiffs’ wituess 
No. 8, proves his signature, The accounts, Exhibits E and K, 
also show the payment of this sam. Although there is no direct 
evidence that the money was actually paid into the Zemin 
treasury, it is proved that the money was paid tothe mort- 
gagor’s man and that formal chellan for payment into the 
treasury was filled up. The mortgagees have therefore every 
right to conclude that the money was paid 1o the puiposes for 
which it was borrowed. 


Phillips J. 


5. on (3) is Rs. 1,000 ee by Sivathaiya on a pro- 
note executed to R. M. A. R. A. R. on the 8th October 1892 
(Exhibit B). | 


The pro-note recites no purpose, but the defendants’ wit- 
nesses Nos. 14, 15 and 16 say that the money was borrowed in 
Madura and that it was paid over by Sivathaiya to one Sub- 
bammal in the presence of the lender, Adappa Chetti. This 
Subbammal is admittedly a dancing woman wko was kept by. 
Sivathaiya. The evidence of these witnesses is not satisfactory, 
for they are interested in defendants Nos. 1 and 2 and the defen- 
dants witnesses Nos. 14 and 15 cannot explain why they accom- 
panied Sivathaiya to Madura. The plaintiffs’ witnesses No. 5 
and 7 say that the money was paid in the Chetti’s shop whereas 
the defendants’ witnesses say it was paid in the Saptur bunga- 
low, where Sivathaiya and Subbammal -were staying. Item (5) 
is a hundi for Rs. 2,000 for the expanses of a suit. The defend- 
ants’ witnesses Nos. 7, 14, 15, 18 and 19 all say that this hundi 
was handed over to Subbammal, but there are many discre- 
pancies ini their evidence. Exhibit A shows that the bundi 
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Tinneyelly, and that he was to pay the expenses of the contem- 
plated suit. Hisaccounts, Exhibits E and Er, show clearly that 
payments were made by him to Vakils and for the expenses of 
O. S. No. 50 of 1894 on behalf of the Kattalangulam Kattu- 
guthagaidar,7z.¢., the mortgagor. These payments together wita 
an excess payment of Rs. 382 due to Vakil Subbusami Aiyar 
make up the Rs. 2,000 due on the hundi. These accounts, 
together with the oral evidence of the plaintiffs’ witnesses 
Nos. 3, 4 and 6, completely falsify the evidence of the defen- 
dants’ witnesses as to the payment to Subbammal, for they 
areunable to show that Vairavan Chetti had any other funds 
belonging to Sivathaiya from which the payments in the 
accounts could have been made. Sivathaiya’s accounts have 
not been produced by the defendants, although it might be 
expected that they would give useful information. As regards 
item (6), we also have oral evidence that the money was 
paid to Subbammal. These same witnesses have given false 
evidence about item (5), and there is no reason why they should 
be believed as regards items (3) and (6). No doubt the money 
was borrowed in October, 1892, and O. S. No. 50 of 1894 was not 
filed until July 1894, but the delay has been satisfactorily ex- 
plained. The Subordinate Judge has given additional reasons 
for disbelieving the defence evidence in regard to these items, 
and thereis no reason to differ from his opinion. The letters, 
Exhibits XVI and XVII series, which tend to show that Siva- 
thaiya wanted to give Rs. 4,500 to Subbammal, cannot have 
much weight in this case, for they were produced in a former 
suit, O. S. No. 68 of 1897, to show that the money lent by another 
Chetti in March 1893 was borrowed by Sivathaiya to give to 
Subbammal, and in that suit the plea was upheld (Exhibits XLI 
and XLIa). If, therefore, the Rs. 4,500 referred to in Exhibit 
XVII (7) was obtained from the lender in the former suit, it can- 
not have been borrowed under Exhibit A. Further, Exhibit 
XVII (y) is undated, and the recital init is inconsistent with 
the circumstafices attending the execution of Exhibit A. Exhi- 
bits XXVland XXVII are not shown to be in any way connected 
with the plaint transaction. As regards the last item(7), there 
is no evidence except that of the defendants’ witnesses that it 
was paid into Subbammal’s hands. The Subordinate Judge's 
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finding that the defendants have failed to prove that the money Sivagnanam 


borrowed under Exhibit A was for immoral purposes, must be “yo 
‘Ramsawim 

upheld. eras ; Chettiar” 
6. Under Exhibit A seven villages are mortgagedand _ ——- 

Phillips J. 


these are “ Kattuguthagai” villages held in perpetuity at a low 
rent, and i. will now be necessary to determine (1) the nature of 
sivathaiys's estate in these villages, and (2) whether they are 
partible o: .mpartible property. Up to 1878, the villages were 
held by one Kumarettu, and he died leaving two widows (defen- 
dants Nos. Gand 7) and no sons. He is No. r4 in the pedigree - 
(Exhibit XXXI). He was succeeded by the mortgagor Siva- 
thaiya No. 18 who was his paternal uncle’s son, their respective 
fathers being Nos. 7 and § in the pedigree. The appellant sets 
upa division between the ancestor of Nos: 7 and 8, z. ¢., No. 2, 
and his brother No. 3, and a subsequent division between Nos. 
7 and 8 No document is available to prove either partition, 
and the appellant relies on documents (Exhibits IL V, XII, XIII, 
XIV and XLII) which show that the junior members of the 
family dealt with certain lands as their ancestral property and 
an attempt has been made to show by oral evidence that the 
lands dealt with by the respective branches are equal in value. 
It is suggested that inthe division between Nos, 7 and 8, the 
former took the Kattuguthagai villages, and the latter an equi- 
valent extent of other ancestral property. The finding of the 
Subordinate Judge, that the Kattuguthagai villages are impar- 
tible, is not seriously controverted in appeal, and it is supported 
by ample documentary evidence dating back to 1857 (vde para- 
graphs 58 to 66). It is, however, urged that the defendants were 
not allowed an opportunity of meeting the plaintiffs’ evidence as 
to the impartible nature of the estate. The B diary and C; M: 
P. No. 399 show that the question was raised before the defence 
closed, and although no specific issue was framed on the point it 
is clear that the question was present to the minds of the par- 
ties. As the Kattuguthagai villages are impartible and held by 
only one inember of the family at a time (this latter fact is not 
disputed), it is most improbable that one branch would take only 
the impartible property and leave all the partible property to the 
other branch: ‘The oral evidence by which it is sought to prove 
that property in possession of the members of No. 8s branch is 
equal in value to the impartible property belonging to No, 7’s 
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branch must be rejected, for, the valuation giyen by the witness- 
es is very materially opposed to the valuation given in-several 
documents (Exhibits II, XIIs and XLII). ‘The separate posses- 
siou of the junior members is easily explained when we consider 
that the family held a valuable impartible estate, the holder of 
which would have to make allotments for maintenance. The 
non-execution of a partition-deed in the case of a family holding 
such large properties, partible and impartible, is so improbable 
that very good extraneous evidence would be required to prove 
partition, and such evidence is not available. The presumption, 
therefore, that Nos. 14 and 18 were undivided must prevail, and 
this is also supported by the admission of No. 14’s widows (de- 
fendants Nos. 6 and 7) in Exhibit X that No. :8 was the right- 


-ful heir of No. 14. The lower court’s findings that the estate 


was impartible and that Nos. 14 and 28 were undivided must, 
therefore, be upheld. 

After this suit was filed, and after issue but not service 
of notice on the defendants, the 2nd cefendant was adopted by 
the 6th defendant with the consent of the sapindas as expressed 
in Exhibit I, and it is in virtue of this adoption that the 2nd 
defendant, the appellant, seeks to evade the plaintiff’s claim. 
The adoption is said to have been made not only with the con- 
sent of the sapindas, but also with the authority of the deceased: 
Kumarettu (No. 14) to whom the adoption was made. The point 
is not of great importance in this case, but the authority of 
Kumarettu is not proved. There is only oral evidence to prove 
the authority, which must have been given 25 years before the 
trial of this suit. No such authority was set up before the date | 
of this suit, and the recital in Exhibit I goes to show that the 
sapindas who authorised the adoption did not believe that any 
authority had been given by the husband. It must, therefore, be 
held that the adoption was made with the consent of the sapin- 
das. The question of whether this adoption isor is not valid 
has been the one most hotly contested in appeal, but before pro- 
ceeding to decide that question it will be advisable to see whe- 
ther the appellant can succeed, if the validity of his adoption be 
accepted. If nis adoption be valid and effective, he would be 
entitled to succeed to his father’s estate, but inasmuch as his 
adoption only took place in January 1905, the estate of his father 
did yot vest in him until that date, and he would be bound by 
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. ae . a, . * . 
any legitimate alienations made by the intermediate holders of sel tna 
igar 


the estate, and he would be bound by the plaint alienation, if D. 

Sivathaiya had authority to make it. Taking the lowest view saa 
of the case, Sivathaiya would be entitled to make the plaint alie- 
nation in order to ‘satisfy valid antecedent debts “ for family 
necessity.’ Items r and zare antecedent debts; although the 
latter was only incurred 3 days before the execution of Exhi- 
bit A, it cannot be considered part of one and the same 
transaction, for, in the prior loan, the lender was only 
one of the lenders concerned in the plaint transaction. Item 
2 was applied tothe payment of cist due to Ettiyapuram. 
No doubt a careful man ought to have been able to pay the 
cist out of his current revenue, but Sivathaiya was not a 
careful man and incurred many debts, and a leuder need be guided 
not by what ought to be the necessity of a borrower if he were a 
prudent manager, but what were his necessities at the time of 
the loan. The recital in Exhibit A andthe appropriation of the 
money towards the cist are therefore sufficient to discharge the 
burden on the lender of proving the necessity. The Rs. 65 for 
stamp and registration, item (4), were also for the family neces- 
sity as well as item (5), the hundi for Rs. 2,000. The fact that 
the suit for which the Rs. 2,900 was required was dismissed | 
cannot affect the case. Even if the suit was based ona false 
claim, the creditors weie not in a position to know the fact. 
That the claim was not patently false is shown by the fact that 
defendants Nos. r and 2 continued the litigation after their 
father’s death. The only ether items are Nos. (6) and (7), and 
of the application of these there is no evidence adduced by the 
plaintiffs. 7As regards the item of Rs. 1,500 (6), the bond Exhi- 
bit A recites that it was borrowed for “household expenses;” but 
as to item ( 7), Rs. 254-g-8 paid in cash, there is no recital at all, 
When a lender is dealing with a borrower who is not absolute 
owner of the estate mortgaged as security for the loan, it is, no 
doubt, incumbent on the lender to satisfy himself by reasonable 
enquiry that the loan is for the benefit or the necessity of the 
estate, for, otherwise, his charge on the estate in the hands of 
the next holder is liable to be defeated. but it has been remarked 
by their Lordships of the Privy Council in Hunooman Fersaud 
Panday v. Mussummat Babooce Munra? Koonwaree: “ Their 
i T I, (1856) 6 M.I.A. 393, _ ii 
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Lordships think that the question, on whom does the onus of 
proof lie in such suits as the present, is one not capable of a 
general aad inflexible answer,” and later on, ‘the representations 
by the manager accompanying a loan as part of the res geste and 
as the contemporaneous declarations of an agent have been held to 
be evidence against the heir and a» (heir Lordships are informed 


that such prema facte proof, has been generally required * * 
# * * they think it reasonable and right that it 
should be required j * , It is obvious, how- 


ever, that it might be unreasonable to require such proof from one 
not an original party after a lapse of time and enjoyment and 
apparent acquiescence.” Later on in the same judgment, their 
Lordships lay down the principles which should govern the case, 
and remark: ‘The lender is bound to enquire into the necessi- 
ties for the loan ` . : but they [f 2., 
their Lordships] think that, if he does so enquire and acts 
honestly, the real existence of an alleged aad reasonably credited 
necessity is not a condition precedent to the validity of his 
charge > . x and he is not bound to see 
to the application of his money.” The case under consideration 
by their Lordships was one ofa charge created by a mere 
manager or de facto owner of an estate, and their remarks would 
apply, with even greater force, to the present case where the 
borrower was full owner of the estate charged ard only liable to 
be divested of his estate by an adoption. It is clear that the 
representations of the borrower are evidence of the necessity for 
the loan aud may in certain cases be treated as prima facte proof 
as between the lender and the heir. The question was recently 
considered by Abdur Rahim and Krishnasawmi Atyar JJ. in 
Maharaja of Bobbuiv. Raja Kaminaytni Bangaru*, and they 
remarked that the representations of the borrower “may in 
particular circumstances be sufficient to shift the onus from the 
jender to the person impeaching the alienation.” ‘This view cer- 
tainly appears to be wairanted by the dictum of the Privy Coun- 
cil in Hanuman Persaud’s case. In the present case, the plain- 
tiffsare not the actual lenders but merely their heirs, and some q2 
years have elapsed between the execution of the bond and this 
suit. The recitals in the bond are, in themselves, evidence as 
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to the necessity for the loan, and the plaintiffs have been able to pe 
show that a large portion of the loan was borrowed for the family v. 

- : ; Ramsawmy 
necessity and therefore, so far as the remainder is concerned, I Chettiar. 
think it may fairly be held in this case that the proved or ađmit- 
ted facts throw the onus of proof on the defendants. A large 
proportion of the loan was borrowed for purposes binding on the 
family, and it would therefore be only reasoneable to presume 
that the balance was also borrowed for the same purpose on the 
strength of the recitals in the mortgage-deed and, the absence 
of satisfactory evidence to the contrary. Even if I am wrong in 
this view, I agree with the conclusion of the learned Chzef 
Fustice that an adopted son cannot defeat an alienation made 
before his adoption by a full male owner of ‘the estate. The 
further plea taken for the plaintiffs that, as Sivathaiya was the 
holder of an impartible estate, his alienations cannot be ques- 
tioned by the 2nd defendant, must also be upheld in view of the 
decision of the Privy Council in Sartaj Kuari v. Leoray Kuari? 
which was affirmed in the /2ttafur case*, in both of which 
cases it was held that inalienability of an impartible estate must 
be proved by custom. No such custom has been proved in the 
present case and not much weight can be attached to the appel- 
lant’s vakil’s objection that this point was not taken in the lower 
court. ‘The question of impartibility was raised in the lower 
court and consequently ail legal incidents attaching to the tenure 
set up must be held to bave been in issue. The appellant must 
be presumed to have been aware of the law laid down iu regard 
to impartible estates, and cannot now plead his ignorance on the 
point. ` . 

The validity of the 2nd defendant’s adoption is impeached 
(a) because the consent of the sapindas as given in Exhibit I 
was not a valid consent as the motive for the adoption was cor- 
rupt, and (4) because the adoption was not to the last male 
holder. 

The first objection cannot be supported as it has repeatedly 
been laid down that so long as the assent of the kinsmen is valid, 
the adoption is valid— The Collector of Madura °w. Mootoo Rama- 
linga Sethupathy,* Sri Varada Pratappa Raghunada Deo v. 
Sri Brozo Kishoro Patta Deot and Vellanki Venkala Krishna Rao 


I, /1 882) I.L.R. 10 A. 272, 2. (1899) LL, R. 22 M, 383, 
3e (186 ») 12 M.I.A. 397: i 4. (1876) LLR. x M, 6g. 
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Sivagnanam v, Venkata Rama Lakshmi, respectively. In this case itis not’ 


Servaigar 5 i 
y. ST contended that the assent was given from corrupt motives. 
Ramsawmy: ` eer : 
Chettiar. The second objection is the more important one. It was 


Phillips J. held by the Privy Council in Bhoobun Movee's case? that the 
adoption by a widow after her husband's estate had vested suc- 
cessively in his son and his son’s widow, was invalid. 


_ As explained in the subsequent cases, Thayamunal v. Venkata: 
rama? and Padmakumart Debt Chowdhranz v. Court of Wards,* 
not only is such an adoption invalid but the widow’s power to 
adopt is' determined on the happening of certain events., The 
rule to be deduced from these cases appears to be, that, when- 
an estate is divested by an adoption not made to the last male 
holder but to a prior male holder of the estate, the ‘adoption-iS 
not: valid and does not divest the existing holder of the estate’ 
This rule has been applied by the Privy Council in cases where 
the parties were governed by Dayabhaga Law and incases under 
the Mitakshara Law where the ‘property was separate property 
and not joint undivided property, but it-has uot been laid down 
that it is inapplicable to joint family property under Mitakshara 
Law and the Advocate General’ contends that it should also be- 
applied in such a case. It was so applied’ by this court: in 
Rathna Mudaliar v. Raghunadha Battar" and in Adivt Sur- 
yaprakasa Rao. v, Nidamurty Gangaraju,® but in the latter 
case the propetty had vested at the date of the adoption in the 
widow of the last nale member of the family and was no longer: 
joint family property. In tbis case, however, the finding that 
the estate was impartible somewhat alters the case. The suc- 
cession toan impartible estate is not by survivorship ;-for it has 
been held that a co-parcener iu an undivided family has no in- 
terest -in an impartible estate until the holder’s death. Al- 
though the successor must be sought amongst the survivors of 
the undivided family, the succession is not by survivorship but 

7 by inheritance. I think, therefore, that the rule in Phoobun 
Moyee's case? would clearly be applicable here, forthe etfect of 
the adoption to No. 14, if it were effective, would be to divest 


“I, (1876) LOR. 1 M. 174 l 2. (1865) 10 M.I-A. 279. 
3 (1887) I-L-R. Io M. 205. 4. (ISSDILR. 8C. 302. 
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the present holder (ist defendant) who has succeeded by inheri- Sivaghanam 
. ervaigar 
tance to No. 18, Sivathaiya, who himself succeeded No, 14. V 


r g : : ; Ramasa 
In this view I am inclined to hold that the adoption would be Chettiar” 


invalid, but I agree with the learned Chief Fustice that the ques- Phillips J. 
tion need not be decided in this case. 


Iu view of my. finding that the family of Nos. 14 and 18 
was undivided, it is unnecessary to consider what would result 
if the estate had vested in defendants Nos. 6 and 7 on No, 14’s 
death and had been transferred by them to No, 18. 


The only remaining point for consideration is the question 
of interest. The plaint bond stipulates for an enhancement of 
the rate of interest from 12 to 15 per cent. from date of default 
and also for compound interest with yearly rests. In 4 boakke 
Heggadihty. Kinhtamma Seity* avery similar stipulation was a 
held not to be by way of penalty and the Privy Council ruling 
in Sundar. Koer v. Rat Shom Krishen? lays down no rule 
to the contrary. The Subordinate Judge has fonnd as a fact 
that the stipulation here was not by way of penalty, and I see 
no reason to differ from his finding., I therefore agree that the 
appeal should be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:— Mr. Justice Abdur Rahim and Mr. Justice. 
Spencer. 
Nataraja Iyer ia Appellant * 


v. (Defendant) 


- The South India Bank, Tinnevelly, thro’ l 
their agent Subbiah Iyer & another .. Respondent 


(Plaintif ) 
C P.C; O. XX1, rr. 46, 54--Linmoreable property—Mortgage-debt. Nataraje 
A mortgage debt isnot immoveable property within the meaning of a 
t. 84 Q XXT, C. P. C., but falls under Cl. (@) of r. 46, O, XXI Subbiah 
Iyer: 


Appeal from the order of the Court of the Subordinate 
Judge of Negapatam dated the 6th July 1910 in Æ. A. 271 of r910 
in O. S. No.30 of 1908 on the file of the Court of the Sub- 
ordinate Judge of Tinnevelly. 

* A. A, O. No. 154 of 1910. 7 16th November 1911 
I,, (1906) LLR. 29 M, 491. i 2, (1906) LLR. 34 C r50 (P.C) 
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T. R. Ramachandra Aiyay and M. Subrahmanya Aiyar for 
appellant. 

T., Rangachavtar and V. Narasimha Atyangar for tes- 
pondent. 

The Court delivered the following 

JUDGMENT :—The question in this appeal is whether the 
sale, in execution of a decree, of a debt dueto the judgment- 
debtor under a hypothecation bond is liable to be set aside on the 
ground of irregularity. It cannot beso set aside, ifit is to be 
regarded, as held by the lower court, as moveahle property within 
the meaning of Order xx1, rule 46, corresponding to S. 268 of 
the old Code. The language of Rule 46, which treats as moveable 
property a ‘debt not secured by a negotiable instrument,’ isun- 
doubtedly. wide enough to cover a debt secured by a hypothe- 
cation bond or a simple mortgage. 

But it is contended that such a debt is immoveable property 
within the definitionof such property as given in the General 
Clauses Act as including a benefit arising out of land. It may 
be that a security of this character isa benefit arising out of 
land but supposing that this definition would show that a simple — 
mortgage debt would generally speaking be regarded as immo- 
vable property, still we have got to see whether the meaning is 
really what is contemplated by the provisions of the Civil Pro- 
cedure Code relating to the execution of decrees. 

It seems to us that the provisions of Rule 54, Order XXI, 
corresponding to S. 274 of the Code of 1882 are not meant 
to apply to property of the nature of a debt secured by a hypo- 
thecation bond. For instance, as pointed out in Kavim-un-nissa 
v. Phul Chund, + if the property to be attached is a mortgage 
debt where the mortgagee is not in possession nor is entitled to 
possession of the mortgaged property, the requirement as to the 
proclamation of the order at some place in or adjacent to the 
property and the affixing at a conspicuous part of the property 
could not be applied. These provisions seem to contemplate 
that the immoveable property should be in the nature of tan- 
gible property. Further the mortgagee not being entitled to 
possession, his decree-holder would not be entitled to go upon 
the land for the purpose of proclaiming or affixing the order. 


I. (1893) ILU.R. 15 A. 134 
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Then there is another difficulty in the way of holding that mort- 
gaged debt is to be treated as immoveable property for the pur- 
poses of attachment. Rule 54 does not provide for any order 
prohibiting the mortgagor, that is, the person owing the debt» 
from paying the debt to the mortgagee whose right is sought 
to be attached and without such an order the object of attach- 
‘ment might be frustrated. Rule 46, on the other hand provides 
for such prohibiting order being passed. The factis, as pointed 
out in Zarvads Bolanath v. Bat Kashi* and other cases, the 
security must follow the debt, andif the debt is once attached 
the benefit of the security would accrue to the attaching credito, 
if his remedy against the property still exists. 


Much reliance, we may also mention, has been placed on be- 
half of the appellant on the definition of ‘mortgage’ as an interest 
. inimmoveable property as given in the Transfer of Property Act. 
But the real question, as we have said, is whether it is immo- 
veable property within the meaning of Rule 54, Civil Procedure 
Code, and for the reasons we have stated it is difficult to regard 1¢ 
as such. ‘There is some diversity of judicial opinion on the ques- 
tion under discussion, but we are satisfied that the weight of opinion 
is undoubtedly in favour of the view we havetaken. See Debendra 
Kumar Mandal v. Ruplal Das ?; Kasinath Das v. Sadistv Pat- 
natck*; Taravadi Bholanath v. Bai Kashi}; Karim-un-nissa 
v. Phul Chand +; Batjnath Lohea w. Binoyendranath Palit * 
and Baldev Dhanrup Marvadt v. Ramachandra Balwant Kal- 
karnť 8. As regards this court, opinion seems to have fluc 
tuated. While Turner C. J. in Appasawmi v. Scott 7 was inclined 
to adopt the view which has the support of the majority of the 
High Courts, the othertwo learned Judges favoured a different 
view. In Sawm Iyer v. Kriskhnasawmti 3 the inclination was 


to support the view taken by the majority of the Judges in’ 


Appasawmy v. Scott”. In Muntappa Natk v. Subramania Iyer ? 
the view adopted in Debendra Kumar Mandal v. Rup Lal Das? 
and Kasznath Das v. Sadastv Patnatck 3 is expressly approved; 
though the learned Judges seem to imply that a sale ‘under S. 
268 of the Code of 1882 might be irregular. Achamma v. 
Basappa*® simply follows Muntappa Narik v. Subramanis Iver.9 
There is thus some uncertainty as to the exact view held by thi 


1. (1901) IL.R. 26 B 305. 2, (1886) I D.R. 12 C. 546. 
3. (1893) LLR. 20 C. 805, 4 (1893) ILI R. 15 A. 134. 
5. (1901) 6 C. W.N. 5. 6. (1893) I.L.R. 19 B. rar. 

7. (1884) ILL.R. 9 M. 5 8. (1886) LLR. 10 M. 169. 
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court on the point under discussion. But as the conclusion at 
which ‘we have uuhesitatingly arrived is undoubtedly supported 
by preponderance of authority of the otber High Courts, we do 
not think it necessary to refer the matter to a Full Bench. The 
appeal will therefore be dismissed with costs. | 


Eee nenteaanaaiiernt 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :——Mr. Justice Benson and Mr. Justice Spencer. 


Cuddaparazu Anantarazu & others. .. Appellants * 
OD (Plaintiffs) 

Cuddaparazu Narayanarazu & others .« Respondents 
(Deendants`. 


Limitation Act, Ari, 120—Suit to declare execution sale invalid—Attach- 
ment and sale, diferent causes of action. 

An execution sale affects the title of the owner of the property quite in 
a different manner than that in which an attachment affects hitn : and 
consequently, an execution sale gives the ownera fresh cause of action to 
sue for declaration of the invalidity of sale apart from the attachment. 

Second appeal from the decree of the District Court of 

Cuddapahin A. S. No.359 of 1908 presented against the 
decree of the Court of the District Munsiff of Nandalur in 
O. S. No. 560 of 1906. 


The Advocate General (P. S. Stvaswamt Atyar) for appellants. | 
L. A. Govindaraghava Aryar for respondents. 


The Court delivered the following 


JUDGMENT:—We think that the decree of the lower 
appellate court cannot be sustained. The learned Advocate— 
General for the appellant, though admitting that the 
attachment of the “29th November 1898, was an invasion 
of the plaintiffs’ right and gave acause of action for a 
declaratory suit has, we think rightly, contended that the 
sale on the 30th June 1906 was a fresh invasion of the plain- 
tiffs’ right and gave a fresh cause of action. The District Judge 
has referred to a second attachment but apparently the 


` first attachment was not discharged, andthe Advocate-General 


does not base. his argument on any allegation that the 
sale was not in pursuance of the original attachment of the 29th 
November 1898. Nor is it contended that the attachment is a 





* S. A. No. 755 of IgIo. 7th November 1911. 
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continuing wrong ; but we think that the sale ought properly to d ii 
be regarded as a fresh and greater invasion of the plaintifs’ right, Narayana- 
so as to give a fresh cause of action. The sale, though heldin "075 
pursuance of ‘the attachment, was not a necessary consequence of 
it. The plaintiffs, no doubt, might then have sued, but 
we do not think they were bound to sue—see Rober  Skin- 
nerv. Shankar Lal *. The attaclyment gave the judgment- 
creditor certain rights in execution, but the title to the pro- 
perty continues inthe owner, notwithstanding the attachment, 
and it so continues even if the owner’s objection to the attach- 
ment be disallowed—Narasimha Row v. Ganga Ram*. But 
when a sale takes place and is confirmed the title passes to the 
purchaser from the date of the sale (S. 65, Civil Procedure 
Code). The owner’s title is affected byasale inan altogether 
different and greater degree than it is by an attachment. We 
think this gives the owner of the property a fresh cause of action, 
In tke present case the suit was brought within six years from 
the date of sale, aud was, therefore, not barred by Article 120) 
Schedule II, of the Limitation Act of 1877. 

We must, therefore, set aside the decree of the District Judge. 
and direct him to restore the appeal to his fileand dispose of it 
according to law. 


The costs in this appeal will abide and follow the result. 





. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara 
Alvar. 
Sahib Thambi Marakayar a Appellant * 
v. l (Plaintif) . 
Hamed Marakayar and others .. Respondents 
(Defendants). 
Partnership—Suit against one partner in representative capacity—Decreé Thambi 
—No personal liabtli'y of others—In junction decree, Sc. Marakayar 
In suits where one partver is allowed to represent others as defendant Hamed 
in a representative capacity, any decree passed can bind those others only Warakayar. 
with respect to the property. of those others which he can in law represent; 
and mo personal decree can be passed against them, althomgh the parties 
on record go nomine may be made personally Mable; and the same holds 
good even though the others were cognizant of the snit and were helping 
the party on record in the conduct of the case. 


tS. A. No. 475 of r910. l . Toth November I911, 
I. (1908) LL.R. 31 A. Io (Note). 2 (1908) 18 M.L.J. 590. 
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Second appeal from the decree of the District Court of 
Tanjore in A. S.No. 89 of 1909 presented against the decree 
of the Subordinate Judge’s Court of Negapatam in O. S, No. 29 
of 1g07. 


C. V. Anantakrishna Atyar for appellant. 


S. Srénivasa Acyangar and T. V. Gopalaswamt Mudalfar 
for ist, ‘2nd and 4th respondents, 


The Court delivered the following 


JUDGMENT :— The plaintiff obtained a decree in Suit No. 
107 of 1904 on the file of the Supreme Court of Singapore 
against M. L. V. Sahib Malim and Co. for money due to him 
from the defendants in that suit. The plaintiff alleges that 
one L. V. Markayar (the father of the first defendant and the 
husband of the second defendant in the present suit) the third 
defendant, and the fourth defendant in the present suit were the 
persons constituting the "partnership of M. L. V. Sahib Malim 
and Co.; that the. third defendant defended the suit on behalf of 
the firm and that a decree was passed by the Supreme Court of 
Singapore against the firm. The present suit is based on the 
judgment of the Singapore Court and is for the recovery of the 
amount due under that judgment The plaint alleges that L. V. 
Marakayar and the fourth defendant were aware of the proceed- 
ingsin the Singapore Court and thatthe suit was defended by the ` 
third defendant with their consent. The plaintiff’s case is that 
the judgment of the Singapore Court is binding on the first and 
second defendants as representatives cf L. V. Marakayar and on 
the fourth defendant though itis admitted that notice of the 
suit was not served on L. V. Marakayar or the fourth defendant. 
The relief asked for is against the first and second. defendants as _ 
representatives of L. V. Marakayar and against the third and 
fourth defendants personally and not against any property in — 
their hands belonging to the partnership firm of M. i. V. Sahib 
Malim and Co. In fact it is not alleged that there are any 
partnership assets in their possession. Defendants Nos. 1, 2 
and 4 denied that they were partners of the third defendant but 
the lower courts have found that they were, and that finding 
has not been attacked before us. The lower courts have dis- 
missed the suit, upholding the defendant’s contention that the 
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Supreme Court of Singapore had no jurisdiction to pass a de- ee, : 
cree against L. V. Marakayar and the fourth defendant as they v. 
were not residing there either permanently or at the time of the MAA 
suit aud owed no allegiance to the Government of the 
Straits Settlements. The plaintiff's contention that the 
fourth defendant was at Singapore at the time of the 
institution of the suit has been negatived by the lower 
courts and we accept that finding. The plaintiff, who 

has appealed against the dismissal of the suit, contends that 

as L. V. Marakayar and the fourth defendant have been partners 

of the third defendant at the time of the suit at Singapore and 

as the suit related to money due on partnership dealings the 
judgment of the Supreme Court is binding on all the defendants. © ~ 
We consider it unnecessary to decide the question whether the 
judgment could be held to bind the first, second and fourth 

_ defendants to any extent, for we are clearly of opinion that we 

must uphold the contention of Mr. S. Srinivasa Iyengar, the 
learned Vakil for the respondents, that the judgment could only 

bind them in any event with respect to partnership property in 

their hands, and it is not alleged, as already observed, that they 

are in possession of any such property. The general rule of law 
undoubtedly is that in suits where one personis allowed to 
represent others as defendant ina representative capacity any 
decree passed can bind those others only with respect to the pro- 

perty of those others which hecan inlaw represent, and no 
personal decree can be passed against them, although the parties 

on record go nomine may be made personally liable. This is 

the principle applied in suits against a Hindu family as repre- 
sented by its managing member and in suits to which Order I, 

Rule 8, of the Civil Procedure Code is applicable. It has 
consequently been held that an injunction in a decree-in the 
latter class of cases is not binding on those who are not actually 
parties to the record. See Sadagopachar? v. Krishnamachart * $ 
Srinivasa Iyengar v, Arayar Srinivasa Iyengar ?. 


The principle is recognised in England in paytuership suits 
in Order 48 A, Rule 8, Judicature Act, which lays down that, 
where judgment or order is against a firm, execution may issue 


only against any property ofthe partnership so faras partners 
te, (1889) LIAR, 12 M. 356. 2 (1910) LI4R. 33 M. 483. 
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who 4ie not individually served and those who have not appeared 
are concerned, Inthe Civil Procedure Code of 1908 provision 
has been made in this country for suing a partnership by its firm 
name in Order 30. Order 21, Rule: §0, corresponds to Rule 8 of 
Order 48 A in the English Judicature Act. The judgment of the 
Supreme Court was egainst the firm-and no decree was passed 
against L. V. Marakayar or the fourth defendant individually. 
There is no reason for constrning it as creating a larger 
liability against them than to make the partnership property in 
their hands liable. It is unnecessary to consider whether if it 
purported to do so, effect would be given to sucha decree in 
oo India according to the principles-of Private International 
aw. g 
The Subordinate Judge apparently finds that L. V. Marka- 
yar and the fourth defendant assisted the third defendant in de- 
fending the Singapore suit and the District Judge seems to adopt 
that finding. Mr. Srinivasa Iyengar impuens.that finding, but it is 
unnecessary to examine its correctness asit caunot carry the appel- 
lant’s case further, for the conduct of L. V. Marakayar and the 
fourth defendant would not amount tomore than an attempt to 
escape the liablity that a decree against the third defendant as . 
representing the firm would cast on them, Mr.- Anantakrishna 
Aiyar, for the appellant, relies also on the fact that the third 
defendant made a counter-claim in the suit, but this again can be 
referred only to his representative capacity. We must hold that 
the plaintiff is not entitled to the decree he asks for against the 
first, second and fourth defendants. We dismiss the second 
appeal with costs., 


HA 


IN THE SIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson aud Mr. Justice Sundara Iyer, 


In re Theophilus Ramappa .. Accused *. 
( Petitioner). 

Cr. P.C, S. 234.—Penal Code—Criminal breach o f trust of an aggregate 
sumn—Single charge—Legality of conviction. 

Where a person receives money for the express purpose of using it for 
his master’s benefit in a particular way, he is entrusted with money, and his 
appropriation of it to himself amounts to criminal breach of trust; and 
consequently, a conviction for criminal breach of trust committed by 
misappropriation of a large sum of money made up of various items (more 
than three iu sumber) on false pretences is not illegal: 


* Cr. Rev. C. No. 185 of Igtt. qth November, 1911. 


PARTII] THE MADRAS LAW JOURNAL REPORTS. | IIS 


_ Petition under Ss. 435 and 439 of the Criminal Procedure. 
Code praying the High Court to revise the judgment, of the 
Sessions Judge of South Canara in C, A, No. 62 of r9r0 confirm- 
ing the conviction but reducing the sentence passed on the 
petitioner by the Treasury First Class Magistrate of South 
Canara in C. C. No. 3 of 1910. 


Dr. S. Swaminadhan and B. Sttarama Rao for petitioner. 
The Public Prosecutor (C. F. Napier) for the Crown. 
The Court made the following | 


ORDER :— The accused who was the Superintendent of 
Messrs. Killick Nixon’s Coffee Curing Works has been convicted 
of criminal breach of trust by misappropriating ‘a -large sum 
of money made up of amounts which he received from the mana- 
ger as various items on the false pretence that they were required 
for paying coolies who garbled coffee. The point argued in re. 
vision is that the receipt of each sum of money making up the 
aggregate amount by false representation amounted to the offence 
of cheating ; that the charge against the accused really was that 
he committed various offences of cheating more than three in 
number; and that a single charge for all these acts ot cheating 
was illegal, It is urged that the subsequent appropriation of the 
amounts by the accused to his own use would not amount to cri- 
minal breach of trust as the criminal intent was present at the 
time of the receipt.of the moneys from the manager. ‘This 
argument is not sound. -When the accused received the money 
he did so as a servant of the company for the ‘express purpose 
of using it for his master’s benefit ina patticular way. He 
was therefore entrusted with the money, and his appropriating 
it to himself clearly. amounts to criminal breach of trust. 


Dr. Swaminadhan relied on the case of Queen w. Hamil- 
ton Thompson * where, in similar circumstances, it was held that 
the offence committed was not larceny; but that case was dis- 
approved ofin the later case of Queen v. Cgoke® where it 
was pointed out that the earlier case merely held that the accused 
received money by false pretences, but the question whether his 





Cr, Rev. P. Now142 of 191K. ,’ l 
J. (1862) 32 L. J. Me. 57- l „2, (1871) 40' I: J. Me. 68, 
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oe subsequent retention of it would amount to’ larceny was not con- 
sidered. We are of opinion, therefore, that the conviction is right. 
We ought to observe that, in our opinion, counsel ought to have 
brought to our notice ithe later decision which weakened the 
cases relied on by him. ‘The petition is dismissed. 


ND, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. 


In ve Venkateswara Sastri §.  ..- Petitioner * 
(Accused in C. C. No. 11453 

of 1911 on the file of the Chief 

Presidency Magistrate, Madras.) 


Cr.P.C., S. 526—" Equal jurisdiction ’—Transfer fromthe file of Chief 
lnie Presidency Magistrate to that of a Presidency Magistrate—High Court's 


Venkates- powers of tranfer. 
wara Sastri. i 3 : 
The Court ofa Presidency Magistrate in Madras isa Court of “equal 


jurisdiction” with that of the Chief Presidency Magistrate within the 
meaning of S. 526, Cr.P.C., and, consequently, the High Court has power to 
transfer a case from the file of the Chief Presidency Magistrate to that of 
any other Presidency Magistrate. be 

Application praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to order 
the transfer of C.C. No. 11453 of rorr from the file of the Chief 
Presidency Magistrate’s Court, Madras, tothat of the Fourth 
Presidency Magistrate. 

P. Navayanamurthé for petitioner. 

The Crown Prosecutor for the Crown. 

The Court made the following 

ORDER :—This is a petition for the transfer of C. C. 
No. 11453 of 1911 (a charge under S. 293, Indian Penal Code) 
from the file of the Chief Presidency Magistrate to that of the 
Fourth Presidency Magistrate. : 

The learned Crown Prosecutor raises the preliminary 
objection that the court of the Fourth Presidency Magistrate is 
is not one of “equal or superior jurisdiction” to that of the 
Chief Presidency Magistrate as contemplated in S. 526, Criminal 
Procedure Code ; and hence this court has no power to orderthe 
transfer prayed for. ) 


* Cr. Mis, P. No, 201 of rg1t, 


oe 
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PART TI] 
It has been suggested that although this court may not lite 

possess the power in question under S. 526, Cr. P.C., it may wara Sastri. 

possess it under Cl. 29 of the Letters Patent or under S. 15 of 

the Charter Act. But the same limitation of the power to trans- 

fer is found in each of these and, in our opinion, no matter which 

enactment is considered, our power of transfer depends entirely on 

whether, for the purpose of the sections quoted, we can regard 

the court of a Presidency Magistrate as of equal jurisdiction to 

that of a Chief Presidency Magistrate. 


We have not been referred toany ruling bearing on the 
point. Inacase reported in /n re T. Murugesa Mudaliar, ? 
Bashyam Iyengar J. expressed a doubt as to whether this court 
could transfer a case from the file of one Presidency Magistrate 
to that of another on the ground that they were Magistrates 
presiding over the same court. But the learned Judge expressed 
no definite opinion on the point, and the case reported in Emperor 
v. Hartschandra Talchatrkar* is a direct authority to the contrary. 
We de not feel precluded from taking action under this view. 


We have therefore simply to determine the meaning of the 
phrase “ equal jurisdiction.” The word “jurisdiction” is 
nowhere defined in the Cr. P. C., and it is one which is 
used in various senses.. In Websters Dictionary it is thus 
defined: ‘The legal power and authority of hearing and deter- 
mining causes; the power of executing the laws and distri- 
buting justice; the right by which judges exercise their power; 
judicial authority over a cause; as, certain suits or actions are 
within the jurisdiction of a court, that is, within the limits of its 
` authority or commission.” Applying the above definition to the 
use of the terms in the present connection we think we shall not 
be wrong in saying that two courts are of equal jurisdiction 
when they are empowered by law, to entertain the same class of 
cases and to dispose of them in the same way. 


Now it is not denied that the powers of a Chief Presidency 
Magistrate are the sameas those ofan ordinary Presidency 
Magistrate, both as to the entertainment and disposal of 
cases. Both are empowered to dispose of the same class of cases 

and to inflict the same punishments. ‘The procedure before both 





t (1902)13 M. L. J. 69, 2, (1907) 10 Bom., Le R. 291I» 
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is identical and each has territorial jurisdiction over the whole 


Presidency town. Appeals from both lie to the same court and 
under similar conditions. 


Applying these considerations to the definition of ‘jurisdic- 
tion’ above quoted, they seem to fully warrant us in holding the 
two courts to be of equal jurisdiction and we do not think this 
conclusion is in any way affected by the arguments of the learned 
Crown Prosecutor which were directed to show that in certain 
particulars not affecting their ordinaty jurisdiction in the sense 
above indicated the Presidency Magistrates are subordinate to 
the Chief Presidency Magistrate. The extent of the subordina- 
tion of Presidency Magistrates to the Chief Presidency Magis- 
trate, is, under 5. 21, Cl. (2), of the Cr. P. C., to be defined 
by the Local Government. In Bombay it has been declared 
to be similar to that of Subordinate Magistrates to a District 
Magistrate under S. 17 (1). But in this Presidency the defining 
order is G. O., No, 168, Judicial, dated 2nd February r900, 
and it is somewhat noteworthy that although asked by the 
then Chief Presidency Magistrate to pass a similar order, the 
Government of Madras directed that the subordination should 
belimited to the purposes of §. 124 (1),.144 (4), 192 and 528, 
Cr. P. C. Not one of these can, in our opinion, be properly 
deemed to affect the jurisdiction of the Presidency Magistrate, 
in the sense in which we understand the term. S. 528 alone might 
at first sight seem to do so; but the fact that the Chief Presi- 
dency Magistrate has the power to transfer a particular case of 
which a Presidency Magistrate has taken cognisance does not 
affect the primary jurisdiction of the latter, which is what should 
be looked to. . 


We may add that on general. principles it is most natural 
and desirable that the High Court should possessthe power of 
transferring a case from the file of the Chief Presidency Magis- 
trate to thatofa Presidency Magistrate. Itis easy to conceive 
of circumstances under which it might be vety undesirable for a 
Chief Presidency Magistrate to dispose of a case of which he 
had taken cognisance, and if the power now in question does not 
exist, the only course open to the High Court would be to try 
the case itself or direct committal before itself—both cumbet- 
some remedies quite unsuitable for certain. classes of cases, 
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Again, the object of limiting the power of transfer is simply to volt, 
prevent even the High Court from nullifying the provisions of wara Sastri. 
law which secure that particular classes of cases shall be tried 
before different grades of courts corresponding to the gravity of 
the offence involved. That is to say, it was not contemplated 
that even this court should be authorised to empower a third 
class Magistrate to try an offence which, as the law enacts, 
should be tried only by a Magistrate of the first or second class. 
A case like the present stands on an entirely different footing. 

For the above reasons we hold that thiscourt is authorised 
to transfer a case from the file of a Chief Presidency Magistrate 
to that of a Presidency Magistrate. We have dealt with the 
question at some length as it has been fully argued and the- 
learned Crown Prosecutor has pressed for a ruling on the. point. 

On the merits of the case we do not feel called upon to inter- 
fere. It-is not alleged that the Chief Presidency Magistrate on 
whose file the case now stands is prejudiced or unfitted to try 
it. All that is said is that-he does not possess- the amount of 
scholarship in Telugu and Sanskrit which is necessary to uns 
derstand and interpret correctly, without the aid of translation, 
the book in respect of which the charge is lodged, and’ others 
to which it may be necessary to refer for comparison. The 
difficulty, suchas it is, is one nec isarily of common occurrence in 
a country like this with so mai vernaculars, and has to be 
overcome by the help of translations for the preparation of which 
in the present case theré exists the best: facilities. Even ag- 
suming that the Fourth Presidency Magistrate, from his knows 
ledge of Telugu and Sanskrit, wouid enjoy certain advantages in 
dealing with the case (whichisthe utmost that can be said) 
we do not think this circumstance warrants us in interfering © 
with the discretion -of the Chief Fresidency Magistrate who 
has considered and refused the petitoner’s request. The petition 
is dismissed. ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presént :— Mr. Justice Benson and Mr. Justice Sundara Tyer. 


Mullaseri Achutha Menon ts Appellant* 
v. ( Defendant) 
V. C. Sankaran Nair & others :, Respondents 


(Defendants and legal respresen- 
tatives of fifth Defendant), 


Achutha Malabar Law—Karamkuri tenure, incidents of—Non-trans ferabilily— 
Menon ‘ 
9, Woråds— Karamkuri? 
SOLN Non-transferability is one of the incidents of Karamkuri tenure; and 


the absence of an express provision for re-entry in case of alienation igs 
immaterial for the purpose of determining the tenure on alienation, 


The word “ Karamkuri” itself means only permanent right of cultiva- 
tion. 

Second appeal from the decree of the court of the Subor- 
dinate Judge of South Malabar at Palghat in A.S. No. 380- 
of 1909 presented against the decree of the Court of the District 
Munsiff of Alatur in O. S. No. 123 of 1908. 

Suit by the melcharatdar under the old stani ‘against the 

_ assignee of the lease who took a renewal for the new stani. :: The 
document isa karamkuri lease which the deed says is to be per- 
petual. One ofthe express incidents of the tenure is that the 

~ lessee ought not to sell, but there is no clause of re-entry on breach 
of the conditions. . 

¥. L. Rozario for appellant. 

M. Kunjunnit Nair for respondents. 

%. L. Rozarto.—Thouzh there is noexpress covenant yet if it 
be an incidental term of the tenure to re-enter in case the tenant 
sells, my client is entitled to a decree. A finding may be neces- 
sary to ascertain the terms of the tenure. Moorx’s Malabar Laws 
p. 307, gives the Sadar Court’s: proceedings. They are in my 
favour. 

~ M. Kunjunni Nair :—The tenure is a perpetual one and it 
is transferable. This is on a par with Adima and Kudima 
tenures of Malabar or Mulgeni in South Malabar—S. A: 
No. 680 of 1880 unreported; Moore's Malabar Law, p. 308. When 
we remember that this grant is a Brahmin’s it must be only irte- 
sumable—Malabar Law Reports, p. 14; LoGan’s Land Tenures 
gl ecclesia 


+S. A, No. 753 of 1910 aqd November, 19X1: 


t 
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o Malabar, Vol. 2, p. 183. Forfeiture is imperative against the 
assignees—Narayanav.. Narayana’, Assignment is food but 
yet. the transfer or will be liable for rent on account of the per- 
sonal covenant. Karamkuri is defined in Gunter’s Dictionary 
as one not defeasible so long as rent is fair. Anyhow the 
other side has to make out the incidents of the tenure. ‘The 
proceedings of the Sadar Court are not inconsistent with my 
position. 


The Court delivered the following 


. JUDGMENT :—The plaintif is Melcharth holder from the 
jenmi of certain land in the possession of the fourth defendant 
who purchased the rights of one Krishna Sastri. The land was 
demised to Krishna Sastri the father of defendants Nos. 1 to 3, 
under Exhibit VII, in 1893, by a Sanom holder a predecessor in 
title of the fifth defendant, on “ karamkuri” tenure. The docu- 
ment provides the land should be held by the demisee and his 
anandravans ‘‘so long as they exist without selling or mortgaging” 
duly paying the rent fixed and also paying the renewal fee at 
times of renewal and ‘receiving that’ from the Stani.” Before the 
time of renewal arrived, however, the land was demised on mel- 
charth to the plaintiff. The original demisee’s heirs (defendants 
Nos. 1 to 3) in the meanwhile had alienated the holding to the 
fourth defendant. ‘The principal question we have to decide is 
whether the right given to the demisee under Exhibit VII was 
terminated by the alienation. The Subordinate Judge has held’ 
on the authority of Parameshrz v. Vittappa Shanbaga? and 
Netrapal Singh v. Kalyan Das, that the alienation did not put 
an end to the holding. ‘Those decisions have really no bearing 
on the present case. They held, on the construction of the docu- 
ments in question therein, that the clause forbidding alienation 
without a provision for re-entry in case of alienation did not give 
the landlord a right to eject. The question we have to decide is 
whether non-transferability is one of the incidents to Karamkuri 
tenure. Ifit is, the absence of an express provision for re-entry 
in case of alienation would be immaterial. Perpetual occupancy 
tight without right of alienation is well known in this country, 
Our attention has not been drawn to any casein which the 


. I, (2883)1. L. R. 6 M 327 330. 2. (1902) I.L.R. 26 M. 157. 
3. (Ig06) I.L,R. 28 A. 400. 
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question of a ‘karamkuri’ holders right to transfer has been 
decided: ‘The learned vakil for the appellant relies on the opinion 
of the Sadar Court in its proceedings of the 5th August 1856. 
The proceedings have always been treated as authoritative 
and may be relied on in the absence of any precedents. The 
observations made regarding ‘karamkuri’? are as follows: “In 
this case the land is made over for premanent cultivation by 
the tenant in return for services rendered. Where the proprie- 
tary title is vested in a pagoda, the grant will be made for 
future services. In some cases land is mortgaged on this 
tenure, the kanom mortgagee paying the surplus rent produce to 
the landlord, after deducting the interest of the money he has 
advanced. The tenant has in North Malabar only a life-interest 
in the property which at his death reverts tothe landlord. In 
the south, the lend is enjoyed by the tenant and his descendant. 
until there is a failure of heirs, when it reverts to the proprietors, 
Except where the land is granted for special services, an annual 
rent is payable under this tenure. The tenant’s right is:confined 
to that of cultivating, but it is permanent and he cannot be ousted 
for arrears of rent, which must be recovered by action, unless there 
be a specific clause in the deed declaring the lease cancelled, it 
the rent be allowed to fall into arrears’—-Moorx’s Malabar Law 
and Custom, p. 308. 

It will be observed thata karamkuri holder in North Malabar . 
has no heritable right at all, and with respect to South Malabar 
the right of reversion in the landlord Arzma facie supports the 
appellant’s contention that the tenure is inalienable. Moreover the 
tenant’s right is stated to be confined to that of cultivation though 
it is permanent. The word ‘karamkuri’ or ‘karimakuri? itself 
means only permanent right of cultivation. The language of the 
instrument shows that the cultivator has no right of alienation. 
We must, therefore, hold thatthe alienation put an endto the 
right created by Exhibit VII. The plaintiff is therefore entitled 
to a decree for possession. Payment of rent by the fourth defen- 
dant to the fifth defendant is not valid as against the plaintiff, 
He is therefore entitled to a decree for rent also. The decree of 
the lower appellate court is reversed and thatofthe District 
Munsiff restored with costs payable by the fourth defendant both 
here and in the lower appellate court. 


- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim. 
Gopal Row Gadey Ram Saheb, .. Petitioner * 
v. ( Plaintif) 
Veerappen Servaikaran .. Respondent 
(Defendant). 


Pronote, suit on—Evidence that’ plaintiff was the really intended pro- 
misee—Admissibility—Mistake—Negotiable Instruments Act, S. 87. 


Evidence that by the promisee named in the suit pro-note, the plaintiff 
was intended as the real promisee and that the entry of another name was a 
mistake is admissible; and to entitle the really intended promisee to 
succeed in asnit onthe note, no prior rectification of the note itself is 
necessary. [Subba Narayana Vathiar v. Ramaswamy Iyer? distingushed.} 

Petition under S. 25 of ActIX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of Tanjore in S.C. S. No. 673 of rgro. 

P. S. Subrahmania Atyar for petitioner. 

T. R. Venkatarama Sastr¢ for respondent. 

The Court delivered the following 


JUDGMENT :—What happened in this case was this. The 
plaintiff was entitled to some money from the defendant on 
settlement of accounts, and the defendant to secure the amount 
due executed the promissory note sued on. By a mistake of the 
writer the name of the plaintiff's father was written as the person 
in whose favour it was executed instead of the plaintiffs name. 
The plaintiff's father was dead and his name was inserted by mis- 
take, the parties intending all the time that the plaintiff was to 
bethe promisee. The Subordinate Judge has non-suited the plain- 
tiff on the ground that a suit for rectification of the promissory 

note must be first brought and the instrument rectified before he 
` can institute the suit. A suit for rectification of documents is 
not cognisable by the Small Cause Court but I do not see the 
necessity for sucha suit. ‘The case of the plaintiff is that he is 
in fact the promisee and was intended to be such but only his 
father’s name has been entered by mistake asif it was his own 
name. Evidence can be given to show that there was such 
a mistake(see HALSBURY’S Laws of England, Vol. I, page 473, 
S. 799; Facobs v. Benson? and Wills v. Barrett?) and there is 


C. R.P. 543 of Igto, Toth November rgrr. 
2. (1855) 63 Am. Decs, 609. 3. (1816) 2 Starkies Rep. ao. 
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no reason why the Small Cause Court cannot receive such 
evidence. S. 87 of the Negotiable Instruments Act, 188r, 
also seems to confirm the view, because if a party toa 
negotiable instrument is entitled to make an alteration to 
carry out the common intention of the parties, it stands 
to reason that evidence can be adduced to show there 
has been a mistake. I do not think Subba Narayana Vathiar 
v. Ramaswamy Iyer? decides anything to the contrary. Here 
what is sought to be proved is not that the parties intended that 
the benefit of the promissory note should accrue to a person not 
named in the instrument but that by the promisee named in the 
promissory note, the real promisee was intended, ` 

The judgment of the Subordinate Judge is reversed and the 
suit will be remanded to him for trial on the merits. Costs will 
follow the result. 


ha | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—-Mr, Justice Benson aud Mr. Justice Sundara Aiyar. 


- Perracheri Karummal Packrichi .. Appellant’ 
v. (Defendant) 
Perracheri Karummal Kumbacha ... Respondent 
(Platntt f). 


Malabar Law—Moplahs—Gift to woman's husband— Death or divorce of 
woman—E fect of—Marumakkathayam and Mahomedan Law. 


A gift tothe husband ofa girl by the tarwad becomes void on the death 
or divorce of the girl where the parties who are Moplahs are governed by the. 
Marumukkathayam law; but where the partics are governed by the Mako- 
medan law, this rule does not apply, especially when no us age to that effect 
is alleged. 

Second appeal from the decree of the District Court of 
Noith Malabar in A. S. No. 82 of ryo9 presented against the 
decree of the Court of the District Munsiff of Badagara in 
O. S. No. 818 of 1908, 

V. Ryru Nambzar for appellant. 

Respondent unrepresented. 

The Court delivered the following 

JUDGMENT :—The plaintiff claims to recover one half of 
the property which was given to the defendant’s husband under 
Exhibit I by the plaintiffs mother and the plaintiff. 

e 5. A. No.775 of igio. I5sth November Ig1T, 

I. (1906) I. L. R.30 M. 88. 
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The ground on which the plaintiff’s title is based is that a teas 
prior to the death of the defendant’s husband he divorced her Kumbacha. 
and that according to the law by which the parties are governed, 
the gift became void in consequence of the divorce. The con- 
tention apparently is that the property then reverted to the 
donors, and as they held it as the heirs of the plaintiff’s father, 
the plaintiff and the defendant who is her sister are entitled to 
it in equal shares. The document says that the property is 
given to the donee as sfridhanam though that word means 
woman’s property and the gift was toa man. It would appear 
that amongst the Marumakathayam Moplas of Malabar gifts are 
often made to the husband of a girl given in marriage, apparent- 
ly as a contribution towards the maintenance of the girl and her 
future children. It was held in Second Appeal 1746 of 1895 
that such a gift became void on the death or divorce of the girl. 
Now according to Marumakathayam law the Tarwad is 
bound to maintain the women of the ‘Tarwad even after 
their marriages and if property is given to a hushand for the 
support of his wife, it stands to reason that when he divorces her 
he should give back the property to the donor. The parties in 
this case are governed by the Muhammadan law, not by the 
Marumakkathayam law. A girl when married passes over to her 
husband’s family under the Muhammadan law. There is no 
obligation on the members of her natural family to maintain her 
after her marriage even if she is divorced. ‘There is no reason 
therefore for presuming that a rule of coastruction applicable to 
a stridhanam gift toa husband, where the parties are governed 
by the Marumakkathayam law is applicable to such instrument 
where the parties are governed by the Muhammadan law. The 
plaintiff did not allege any usige amongst Moplahs governed by 
the Muhammadan law according to which the gift would become 
void on the defendant’s divorce. There is nothing in Ewhibit 
I itself restricting the interest of the donee in any manner. If 
the gift was really intended for the benefit of the defendant 
herself and nut her husband, the plaintiff would still have no title. 


No doubt it appears that a stridhanam gift in favour of the 
plaintiffs husband was held to convey only a limited estate to 
him. But the document is not before us and we do not know 
what its terms were. The result is that we must hold that the 
plaintiff has not succeeded in proving her title. We reverse the 
decrees of the courts below and dismiss the suit. The parties 
will beareach her own costs throughout. 
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Pillai 


v. 
Vellappa 
Naicker. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justine Benson and Mr. Justice Sundara Aiyar. 


Subbiah Pillai and others ne Appellants* 
v. (Defendants) 
Vellappa Naicker and others .. Respondents 


(Pig. & Defts.). 


Decree, form of—Specifre performance to Sell land—Subsequéent purcha- 
sers impleaded. 


The proper decree to be passed in a suit for specific performance of a 
contract to sel] land, where the land has been sold tosome of the defendants 
subsequent to the agreement fo sell, is to direct the subsequent purchaser 
to execute the conveyance to plaintiff. 


Second appeal from the decree of the District Court of 
Coimbatore in A. S. No. 69 of 1910 presented against the 
decree of the Court of the District Munsif of Udumalpet in 
O. 5. No. 591 of 1908. 

The Advocate-General (P. S. Stvasawmt Atyar) and T. M. 
Krishnaswamt Atyar for appellants. 

T. R. Ramachandra Atyar and T. R. Krishnaswamt Atyar 
for rst respondent, 

M. Subramania Atyar for and respondent. 

The Court delivered the following 


JUDGMENT :—The suit is for specific performauce of 
an agreement to sell certain land entered into between the plain- 
tiff and the first defendant. The latter subsequently sold the 
land to the second to fourth defendants. The plaintiff asked 
for a declaration that the sale in favour of defendants 2to 4 was 
void as against him and for a direction that the first defendant 
do execute a conveyance of the land in the plaintiff's favour, and 
this is the decree that has been passed by the District Court. 
We accept the finding of the Judge that the plaintiff is entitled 
to specific performance. The saje to defendants 2 to4is good 
in Jaw subject to the plaintiff’sright. Section or of the Trusts 
Act enacts that in such a case the subsequent purchaser is a 
trustee of the property in law for the person who has a prior 
agreement for sale. The proper course in such a case would be 
to direct a reconveyance to be executed by the subsequent pur- 
chaser. We believe that the practice generally in the mofussil 





tw # S, A. No. 1782 of Igto. 16th November, 191x. 
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courts is to declare the subsequent sale void and to direct the a are 
vendor to execute a conveyance. We are not prepared in the v. 
face of the existing practice to accede to the appellant’s° conten- Meda 
tion that the suit should be dismissed on the ground that there 
-is no prayer in the plaint for the execution of a conveyance ‘by 
defendants 2 to 4. We have the power, if necessary, to direct the 
subsequent. purchaser to execute the conveyance. See Order 
XLI, Rule 33, of the Code of Civil Procedure. We, however, con- 
sider it unnecessary todo so in this case, as there are difficulties 
arising from the particular facts of the case. 

We dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sundara Aiyar and Mr. Justice Phillips. 


Kai Krishnamachariar T Appellant * 
v. (Plaintif) 
Bagiammal and another .. Respondents 


(Defis. Nos. 11 & 12). 
Mortgage decree—Execution—Sale of properties. 


A mortgage-decree-holder is not bound to make attempts to sell sal 


properties belonging to persons other than the judgment-debtor before Us 
he can proceed against the properties of the judgment-debtor under Bagiainmal, 
0. xxxiv, r.6,C. P.C, i i 

Appeal from the decree of the District Court of South 
Arcot in A. S. No. 349 of 1909 presented against the Order of 
the Court of the District Munsif of Cuddalore in E. 4. No. 778 
Of 1909 in 1036 of 1895. 

T. Ran garamanugachartar aud C. Padmanabha Atyangar for 
appellant. 

T. R. Venkatrama Sastrz for respondents. 

The Court delivered the following 

JUDGMENT :— We agree with the learned District Judge 
that the decree does not provide for payment of interest of 
costs by the oth defendant who is now represented by the 12th 
defendant. The appeal is dismissed with costs. The memo- 
randum of objections raises the question whetRer the plaintiff 
is entitled to execute his decree for costs against the 9th 
defendant when it appears that the third item of the mortgaged 


# A, A.A, O. No. 64 of Igto. 4th September, Igri. 
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properties has not yet been sold. But this item was released on 
the 12th defendant, the legal representative of the oth defendant, 
himself laying claim to it as his own property. That being so 
it could not reasonably be said that the plaintiff cannot execute 
his decree for costs against other properties of the oth defendant. 
The cases in Shanmu ga Pillai v, Ramanathan Chetti? and Phirbu 
Narain Singh v, Amir Singh? make it clear that a mortgage- 
decree-holder is not bonnd to make attempts to sell properties 
which are shown to belong to persons other than the judgment- 
debtor before he can proceed against the properties of the judg- 
ment-debtor. The memorandum of objections is dismissed with 
costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sankaran 


Nair. 
Karippala aczas Veripayur Manakkal , 
Narayanan Nambudripad & others.. Appellants* 


V. ( Defendants) 
Muchai Manakal Sankaran Nambudri- 
pad aad others -- Respondents 
(Plaintif s). 


Malabar Law—Karnavanship and Uraimaship, % 
Uraimaship is, unless expressly reserved, an incident of Karnavanship ; 
and wherea Karnavan ceases to be a Karnavan he simultaneously ceases to 
be the Uralan of the Davaswom of which he, as Karnavan, was also trustee ; 
and the Uraimaship goes to his successor in title. 
second appeals from the decrees of the District Court of 
South Malabar in A. 5. Nos. 461, 462 and 465 of 1905 presented 
against the decrees of the Court of the District Munsif of Alatur 
in O, S. Nos. 62, 61 and 71 of 1904. 
P. R. Sundara Aryur and M. Kungunnt Natr for appellants, 
F. L. Rosario and C. V. Anantakrishna Atyar for respon- 
dents. 
The Court delivered the following 
JUDGMENT :—The father of the second ‘plaintiff has re- 
nounced the Karnavanship of the family of which he was the 
head and we areof opinion that when he ceased to be the 
Karnavan of his family he ceased to be the Uralan of the 


* S. A. Nos. 330, 331 and 334 of 1906. 26th February, 1909. 
I, (1894) I.L.R. 17 M. 309 at p. 314. 2. (1907) LL.R. 29 A. 369 at p. 371. 
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Devaswoin of which the Karnavan was always the trustee. The Peres 
Uraimaship is incident to the Karnavanship and unless the Sankaran, 


Uraimaship is expressly reserved in such cases it passes to the 
next Karnavan. 
The second plaintiff asthe Karnavan of the family is there- 
fore also a trustee of the Devaswom. 
The renewals of the leases are not binding on the Deva- 
swom asthey were not grantıd bona fide in the usual course of 
management, 


These second appeals are dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—iMr. Justice Benson and Mr. Justice Sundara Atyar. 


Polima Achanna (died) and others .. Appellants* 
(Plaintiff and hts 


v, - legal representaitves) 
Maddipati Venkataramanna ai Respondent 
(Defendant. 


Madras Acts—Rent Recovery Act VIII of 1865, Ss. 49. 76—Sutt for 
damages for unlawful ejectment under S. 10. 


A suit for damages for illegal eviction before the expiry of 30 days in 
pursuance of an order under S. 10 of Act VIII of 1865 is maintainable. 


The use of the word “judgment” in S.76 of the Act with reference to 
“proceedings taken by a public officer or a court’? stows no more than 
that there are “proceedings” under the Act in which a Collector may pass 
a “judgment” and not there are no proceedings in which he would not pass 
an order not amounting toa judgment. 

Second appeal from the decree of the District Court of 
Godavari at Rajahmandry in A.S No. 1160f 1908 presented 
against the decree of the Court of the Head Assistant Collector 
of Rajahmundry dated the rst June 1908 in S. S. No. 3 of 1908. 

P. Narayanamur tht for appellants. 

T. V. Seshagiri Azyar for respondent. 

The Court delivered the following 


JUDGMENT :—The suit in this case was instituted under 
S. 12 of Act VIII of 1865 for recovery of possession of the 
land from which the plaintiff, a ryot, was ejected by the land- 
holder iu pursuance of an order obtained under S. 10 of Act 
VIII of 1865 in consequence of the plaintiff’s failure to accept a 
patta which he was directed to accept by the Revenue court. 
The plaintiff claimed also damages sustained by him in conse- 
quence of the unlawful eviction. ‘The order of eviction was 


* S. A. No. 1087 òf rexo. 16th November, 1911. 
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passed by the court on the 20 January 1906 and was carried out 
on the 2gnd contrary to the provisions of S. 70 of the Act which 
enacts that the teuant shall not be evicted before the expiration 
of thirty days from the date of the order. The District Court 
held that the suit was not maintainable under S. 12 of the Act 
and in so holding it was right, as that section only provides that 
no tenant shall be ejected without an order under S. 10 or S. 41, 
but the learned vakil for the appellants contends that as the 
eviction was unlawful, the suit is maintainable in so far*as the 
claim for damages isconcerned under S. 49 of the Act, which 


_ provides that “ any person deeming himself aggrieved by any 


proceedings taken under colour of-this Act shall be at liberty to 
seek redress by filing a summary suit for damages before the 
Collector.” This contention must prevail. Mr. Seshagiri Iyer, 
for the respoudent, contends that S. 49 is not applicable to the 
case as the expression “proceedings” must be understood to mean 
“proceedings taken by a public officer or a court” and no pro- 
ceedings of a public officer are impeached by the plaintiff as im- 
proper, and he refers to S. 76 which speaks ot a judgment ofa 
Collector in proceedings under this Act. Wecannot accept 
this argument. S. 76 shows no more than that there are " pro- 
ceedings ” under the Act in which a Collector may pass “ a judg- 
ment.” It does not show that there are no proceedings in which 
he would not do so. The Act authorises the landholder also 
to take several proceedings without resort to the Collector. He 
can tender pattas and distrain property for arrears of rent on his 
own responsibility and he may be guilty of various illegalities and 
irregularities iu doing so. He may distrain property when there 
are no arrcars, or without properly tendering a pattah which the 
tenant is bound to accept. He may distrain without making a 
demand of the arrears as required by law. He may act in viola- 
tion of the various provisions relating to distraint. Suits have 
been entertained in all these cases. See Razah Chelikanı Venkata 
Gopala Nayanim Garu v, Narayanaswamt Reddt*; Vela gabate 
Ramakrishnayya v. Suranint Papayya Apparow*. We must hold 
that the claim for damages is maintainable. We reverse the 
decrees of the lower courts and remand the suit to the court of 
first instance for fresh disposal according to law, in so far as it 
relates to the cfiim for damages. Each party will bear his own 
costs throughout up to date. 





i. (1904) L.L.R. 27 M. 210. © 2. (1904) L.L.R. 27 M. 430. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, Venkatagiri 


Present i—Mr. Justice Munro and Mr. Justice Sankaran Sadagopa 


Chariar. 
‘Nair. 
T. Venkatagiri Aiyar and others A ppellants* 
v. (Platntifs) 
P. Sadagopachariar -» Respondent 
(Defendant). 


Mortgages, prior and puisne—Decree and sale by prior morigagec— 
Second suit by puisne mortgagee for sale and purchase—Suit by prior 
purchaser for possession—Remedies of non-impleaded second mortgagee. 

Where the first of two simple mortgagees of the same property bringsa 
suit without impleading the second mortgagee, obtains a decree and himself 
purchases the property, and the second mortgagee afterwards brings the 
saine property to a court sale in execution of a decree on his mortgage, 
Heid: that the purchaser in the second sale takes no interest as against the 
first purchaser. . 

The first purchaser takes the right which the prior mortgagee and the 
mortgagor could convey to him; and he cannot be disturbed so long as the 
first mortgagee’s right tocouvey the title vested in himself and the mortgagor 
subsists, z.¢., until the first mortgage is redeemed. The proper course for 
the non-impleaded second mortgagee is to redeem the first, and then the 
purchaser in execution of the decree on the first mortgage can redeem the - 
two mortgages vested in the second mortgagee ; andif the purchaser does 
not redeem the puisne mortgagee who has obtained by redem ption the right 
of the first mortgagee, the properties may be sold,the mortgagees paid, and 
the balance paid to the purchaser as the representative of the.mortgagor. 

The prior mortgagee cannot be deprived of his rights to require the 
puisne mortgagee to redeem him and in default to enforce his right under 
his instrument of mortgage by sale or foreclosure, and there is no reason 
why he should not be allowed to do this even as a defendant in a mortgage 
suit. [Mulla Veetil Seethi v. Achuthan Nair 1 commented upon and observa- 
tions therein doubted. Autti Chettiar v. Subramanta Chettiar 2 followed. ] 


Second.appeals from the decree of the District Court of 
Salem in A. S. Nos. 228 and 121 of 1907 and 2€ of 1908, pre- 
sented respectively against the decree of the Court of the 
Additional District Munsif of Salem in O. S. No. 114 of 1907 and 
decisions of the Court of the Head Quarters Deputy Collector of 
5. & Nos. 6 of 1907 and 2 of 1908. 

S. Srientvasa' Atyangar and T. R. Venkatrgma Sastri for 
Salem in appellants. 

T. Narasimha Aryangar for respondent. 


“S. A. No. 1789 to 1791 of 1908. 16th November, rg11 
rt (1911) 21 M.: L- J. 213. 2. (1999) I. I. R. 32 M. 485 
* 
2 
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The Court delivered the following 


JUDGMENT :—The lands in suit were hypothecated to 
Lakshmana Goundan in 1877. He brought a suit (O.S. No. 8 of 
1881) to enforce that mortgage, obtained a final decree in 1890 
and purchased itin 1895. The plaintiff is his assignee: he 
obtained possession in 1897. He now sues the defendant for 
confirmation of, and injunction against, any disturbance of his 
possession. 


The defendant obtained a simple mortgage of the same 
lands in 1880. He sued in O. S. No. 12 of 1886 to enforce his 
claim, obtained a decree for the sale of the hypothecated pro- 
perty subject to the lien of Lakshmana Goundan, the prior 
mortgagee, who was the 8th defendant in the suit, and brought 
the equity of redemption to sale in 1905. He says he got posses- 
sion in 1906, 


The defendant was. not a party tothe prior mortgagee'’s 
O. S. No. 8 of 1881. In the District Court the question was 
raised whether lands in suit were included in the mortgage of 
4877. It was disallowed by that court and we see no reason 
to allow it. 


On these facts it is contended on behalf of the defendant, 
who is the appellant before us, that the plaintiff has no right to 
the possession of the property against him and he is not, there- 
fore, entitled to the declaration and injuction sought for. 


In Venkatanarasammah v. Ramtah* there were sales in exe- 
cution of decrees obtained by two simple mortgagees; neither 
made the other a party to his suit. It was held by Junes and Ker- 
nan JJ. that the plaintiff, who was the prior mortgagee and 
first sold the property, was entitled to possession under the sale; 
the reason being that after the first sale to the plaintiff there 
was no right or interest in the mortgagors left to sell and the 
purchaser under the second sale, therefore, acquired no interest 
against the first mortgagee-purchaser. It was also held that the 
defendant's interest as mortgagee was not affected by the sale to 
the plaintiff. It will be observed that neither the plaintiff nor 
the defendant was usufructuary mortgagee, and that, though the 
plaintiff was the prior mortgagee, nothing turned on the priority 


i. (1879) I.L.R. 2 M. 108, 
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of the mortgage, but the priority of the sale determined the Venkatagiri 
right to possession. It was accordingly held by Benson and Sadagopa 
Moore JJ., following this ruling, that a puisne simple mortgagee Eon 
who first sold the property and obtained possession was entitled 
to retain possession against a prior mortgagee whose sale was 
subsequent in time, neither mortgagee being a party to the 
other's suit —Afatt?¢ Motdin Kutty v. Chiraytl Ambu. The 
decisions in Nanack Chand v. Teluckdyr Koer? and Dirgopal Lal 
v. Bolakee Koer? were also cited therein in sapport of this view. 
These decisions were followed by the Chzef Fustice and Abdur 
Rahim J. in Kutti Chettiar v. Subramanta Chetttar'. The 
ground of decision is thus in our opinion correctly, stated: “Both 
the mortgagees have an equal right to sell the property, and 
once it is sold at the instance of one mortgagee, there is no fur- 
ther saleable interest left in the judgment debtor to be sold 
again.” It was not argued before us that these cases were wrongly 
decided. It is not difficult to show that they are based on per- 
fectly sound reasons. The first simple mortgagee has-a right to 
sell the mortgagor’s interest. The latteris entitled to carve ont 
an interest in favour of any persons by granting hima simple 
mortgage which carries with it the right of redeeming the 
first mortgage. The mortgagor’s interest which the first mort- 
gagee is entitled to sell is thus vested by the creation of the sub- 
sequent incumbrance in such mortgagee and the mortgagor. 
The prior mortgagee thus becomes entitled to enforce his claim 
against the mortgagor and the puisne incumbrancer, and he is 
entitled in a suit brought for sale to compel the puisne mortga- 
gee to exercise his right to redeem him orin default to sell the 
entire mortgagor’s interest as it stood at the date of his mort- 
gage. But if he does not make the second mortgagee a party 
to his suit for sale, he cannot thereby affect the interest vested 
in him as against himself, but thereis nothing to prevent him 
from enforcing his claim against the residue of the interest thay 
remains inthe mortgagor after the. creation of the second in- 
cumbrance and continues in him at thetinie of the sale, and 
such sale is valid to convey that interest. The Second mort- 
gagee has the same right to sell the mortgagor's interest. As 
both of them are entitled to do so the first sale puts an end tothe 





t (1902) I.L.R. 26 M. 486 2, (1879) LILAR. 5 C. 265. 
3: (1879) LL.R. C. 269. 4. (909) ILIR. 32 M. 48%. 
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mortgagor’s interest aud conveys it to the purchaser. If, there- 
fore, the first mortgagee sells the property before the ‘puisne 
mortgagee, then there is nothing for the latter to sell. And in 
the case before us the plaintiff’s assignor, the first mortgagor, 
first Sold the equity of redemption in 1895 and obtained posses- 
sion in 1897. When the defendant, therefore, sold the property 
in‘rgo5, there was no interest vested in the mortgagor for him to 
seli and the sale, therefore, conveyed no interest as against the 
mortgagee, Lakshmana Goundan, who first purchased and who 
by his purchase became entitled to the possession of the pro- 
perty which was vested in the mortgagor, neither of the mort- 
gages being usufructuary. 


It was contended that as Lakshmana Goundan wasa party 
to O. S. No. 12 of 1886 it is not open to him to deny the validity 
of the sale in that Suit, and also that he took the property as pur- 
chaser in execution of his own decree subject to the result of 
that suit. 


The plaintiff’s claim is clearly not zes judicata. Lakshmana 
Goundan’s right as mortgagee was preserved by the decree. He 
had not then purchased the property and it cannot, therefore, be 
successfully contended that by reason of that decree he cannot rely 
upon his purchase, which gives him the right to possession; 
nor is there anything in the judgment or decree which precluded 
him from enforcing his lien for which he had already brought 
a suit. 

Lakshmana Goundan’s purchase is not affected by the doc- 
trine of ¿ts gendens.. On this question there was no serious at- 
tempt todistinguish this case from the decision of the Chzef Fustzce 
and Abdur Rahim J.in Kutti Chettiar v. Subramania Chettiar. 
It was then argued that according to the opinion of the Full 
Bench in Mulla Veetil Seethi v. Achutain Natr? the defendant’s 
rights are in no way affected by the proceedings and salein O: 
S. No. 8 of 1°81 to which he was not a party: he had, therefore. 
the right to sell the equity of re¢mption : be had sold that right 
and is, therefore, the person rightfully entitled to possessicn. 
It will be observed that this contention does not turn upon the 
question whether the first mortgagee was a party to the suit of 





I, (1909) I-L.R. 32 M. 485. 2 (I9I1) 21 M.L]. 213. 
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the puisne mortgagee, because he js not a necessary party.to ven EALERIT 
the suit which the puisne mortgagee is entitled to tring to sell  Sadagopa 
the equity of redemption. - 

This was not the question referred to the Full Bench for 
their opinion. The facts did not raise it. In that case the 
puisne mortgagee, the first defendant, was entitled to possession 
asa usufructuary mortgagee and the plaintiff, the purchaser of 
the equity of redemption in execution of the prior simple mort- 
gagee’s decree for sale, did not, therefore, obtain the right to 
possession. ‘The only question which the learned Judges con- 
sidered of sufficient importance to refer to the Full Bench was 
whether the plaintiff was entitled to a decree for possession. The 
leatned pleader for the plaintiff, ‘the respondent in that case, 
however, argued that the first defendant had lost his right to 
possession by the plaintiffs purchase in execution of his decree 
and that he was only entitled to redeem the first mortgage; and 
that ifhe failed to dohe must surrender possession, ard he also 
argued that, by reason of his purchase, he acquired the right of 
foreclosure. There is scarcely any Madras authority in support 
of the view that a puisne mortgagee in possession under his most- 
gage loses his right to such possession and js bound to surrender 
his property toa purchaser in exect.tion of a decree enforcing 
a prior mortgage, ina suit to which he was nota party. But in 
the judyment other questions are also discussed, and it was ap- 
patently decided that a puisne mortgagee may sue the purchaser 
of the equity of redemption without redeeming the prior mort- 
gage; and it is, therefore, contended that the defendant is en- 
titled to sue the plaintiff for the ‘sale of the équity of redemption 
purchased by him, and, as the plaintiff would not be entitled to 
retain possession after such sale his suit must be dismissed. 
Perhaps it is sufficient to point out in reply that, ifthe defendant 
has got the right to sue the plaintiff as a purchaser, 
- he bas not vet exercised that right, his prior suit having 
been instituted before the purchase. The plaintiff was a party 
to it only as mortgagee, and according to the decisions of 
this court an unnecessary party. Mr. Justice dzges has expressed 
a doubt in Venkatanarsammoh v. Ramtah* whether the second 
mortgagee could bring a fresh suit. The judgment in Muham- 
maa Usan. Rowthan v. Abdulla? has been stated by the Full 

I. (1879) LL.R- 2 M, 108. 2, (1900) I.L.R. 24 M. 171, = 
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Venkatfgiri Bench to lay down the law correctly to the effect that a second 
) Sadagopa suit will not lie. However that may be, till the defendant 
Chanar. enforces his rights, and obtains the right to possession by sale of 
such right now vested in the plaintiff, the claim-of the latter 

must be upheld, 


This is sufficient to dispose of this contention. 


But it may also be pointed out that the cases above referred 
to have not been dissented from: on the other hand, they have 
been cited with approval as laying down the law that the equity 
of redemption becomes vested in the purchaser in execution of 
the mortgage-decree, and that it could not be sold again by the 
puisne mortgagee as by the defendant in this case. Any general 
observations, therefore, that the mortgagee has the right to sell 
the property must be taken subject to the limitations imposed by 
the principles laid dcwn in these cases. But it is true there are 
mauy observations which lead to the opposite inference, that is, 
that it is open to the puisne mortgagee to sue for the sale of the 

property or equity of redemption without redeeming the prior 
mortgagee. This seems opposed not only to the principles laid 
down in these cases, but also to almost all, if not all, the decisions 
of this court, and the following considerations have to be borne 
in mind when the question arises for fina! decision. 


Either the prior mortgagee or the prisne mortgagee may Sell 
the property to enforce his claim, and the purchaser uncer the 
first sale acquires a title to hold it against the purchaser in 
execution of a decree to enforce the other mortgage, This seems to 
lead to the necessary inference that after the purchase the other 
mortgagee is entitled to sue the mortgagor for sale, though he 
was not a party to the proceeding which deprived him of his 
tight to sue, The right to sell was only against the mortgagor 
and not against the prior mortgaeee—Order XXXIV, rule, r. 
The purchaser takes the right which the prior mortgagee and the 
mortgagor could convey to him; he cannot, therefore, be disturb- 
ed so long asthe first mortgagee’s right to convey the title 
vested in himselfand the mortgagor subsists, that is, until the 
first mortgage is redeemed. This right to redeem the first mort- 
gagee is, therefore, the right vested in the puisne mortgagee: If 
the second mortgagee again could sell the equity of redemption 
subject tothe claim of the prior mortgagee, the latter could 
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again sell it—each mortgzgee might go on ad im finttum without a TEIN 
making ‘the other a party, and it was, therefore, held by our High S 
Court in a course of decisions that in such cases the puisne mort- Caaan 
gagee’s proper course is to redeem the first mortgagee— Krishnan 

v. Chadayam Kutti Haji! and Mukammad Usan Rowthan v. 
Abdullah? followed in later decisious hereinafter referred to. 

Then, the purchaser in execution of the decree on the first mort- 

gage may redeem the two mortgages vested in the same person. 

—see Szvaraman Chelly v. Kuppumuthu Chetty? (Bhashyam 
Atyangar and Moore JJ.).Govardhana Doss v. Veerasamy Chetty* 

(Chief Justice and Moore, J., corfiiming a judgment of Boddam, 

J.), Venkataramana Iyer v. Gompertz (Chief Fustice ani Mller 
J.j—and if the purchaser does not redeem the puisne mortgagee 

who has obtained by redemption the right of the first mortgagee, 

the properties may be sold, the mortgagees paid and the balance 

paid tothe purchaser, asthe representative of the mortgagor— 

see Venkataramana Iyer v. Gomperiz® and Nagammal v. Venkata- 

giri AryarS. As pointed out by Mr. Justice Shephard in Muham- 

mad Usan Rowthan v. Abdulla ?, this seems to fo‘low from the 
decision in Venkatanarasammahv. Ramiah”. ‘These cases have 

not been overruled by the Full Bench and no reasons are given 

why these decisions should not be accepted as guod law. The 

pulisne mortgagee got a right to sell the property even after sale 

by the first mortgagee as shown above, but he can exercise that 

right only after redeeming the prior mortgagee. It is clear that 

the prior mortgagee cannot be deprived of his rights to require 

the puisne mortgagee to redeem him ond in default to enforce his 

tight under his instrument of mortgage by sale or foreclosure, and 

there is no reason why he should not be allowed to do this even 

as a defendant in a mortgage suit. 


It was argued that the decision in Rangayya Chettiar v. 
Parthasaratht Naicker ® recognises the 1ight of the puisne mort- 
gagee to sue for a sale of the property subject to the prior mort- 
gagee’s Ciaim even after it has been sold by the first mortgagee ; 
and as this decision has been declared good law by the Full Bench, 
the decisions above referred to, as they are imconsistent with 


I. (1892) ILL-R.1.7 M. 17. 2. (1g00) LLR. 24 M. 171. 
3. (1902) LL.R.13 M. L.J 72. 4 (1902) LLR. 26 M. 637, 
5. (1908) LL,R. 31 M. 425- 6. (1897) 8 M.L.J. 299 

T (1879) LLR., 2 M. 108. 8, (1896) LLR., 20 M. 120, 


Venkatagiri 
v 


Sada; opa 
Chanar, 


` 
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Rangayya Chethar v. Parthasarathi Natcker should no longer be 
followed. The decree in the case in Rangayya Chettiar v. Partha- 
Saratht Natckar* was that the property which had been already 
purchased by the defendants Nos. 3 to 6, the prior mortgagees, 
in execution of their decree, should be put up to sale, and “if the 
property be not bid for more than the amount due to them” the 
sale should be stopped and the defendants N os.3 to 6 should, by 
virtue of their purchase, hold the property and the suit of the 
puisne incumbrancer be dismissed, otherwise out of the sale 
amount the mortgagees to be paid in their order. This decree 
was confirmed by the High Court. It will be observed that the 
first mortgagee’s purchase was to stand good or the properties 
were to be sold only on condition of his mortgaye-debt being dis- 


‘charged. There was no sale subject to his mortgage. Certain 


observations in thisjudgment are apt to mislead as pointed out 
by the same learned Judge who delivered that judgment in bis 
jater judgment in Mukammad Usan Rowthanv. Abdulla 2, nor 


is this case followed in Venkataramana Iyer v. Gompertz 3, on this 


Venkata- 
subbiah 


Vv. 
Sesha- 
chelluin. 


point as erroneously stated inthe Full Bench judgment. It was 
followed only with reference to the question of improvements. 
For these reasons, we would dismiss the second appeal with costs, 

It is conceded by the pleaders that, in accordance with the 
judgment in 8. A. 1789 of 1908, these second appeals also must 
be dismissed. They ate accordingly dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Phillips. 


Vadlamudi Venkatasubbiah and another .. Petitioners* 
v. (Plaintif) 

Vadlamudi Seshachellum and another .. Respondents 
( Defendants). 


C, P. Ca S. 115, O. 6, r. 17—Erroneous exercise of discretion. 
The mere fact that the lower court erroneously refused to allow amend- 
ment of a plaint is no ground for interference. 


Petition under S. 115 of Act V of 3908 praying the 
High Court to eevise the order of the District Court of Nellore 
in C. M. P. No. 369 of 191c in O. §. No. I4 of 1608, 





*C. R. P. No, 574 of Igto. 8th September, Igtt. 
I. (1896) I.L.R. 20 M. 120. 2. (1900) I.L.R. 24 M. 171 
' 3. (1908) 1.U.R. 31 M- 452. 
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T. V. Muthukristna Atyar for petitioners. 
S. Subramania Atyar for respondents. . 
The Court delivered the following 


JUDGMENT :—The main question here is whether this 
court has jurisdiction to interfere under S. 115, C. P. C;, with 
the District Judge’s order refusing amendment of the plaint on 
the ground that it materially altered the character of the 
suit. Itis evident from his order and from the records that 
he did exercise his jurisdiction under Order O. vi, Rule 17, 
and on that ground no interference is possible. It is then 
contended that he exercised that discretion with material 
irregularity and I am referred to numerous rulings in which 
orders have been set aside on revision on that ground, the most 
importantof which are Pramotha Nath Mitra v. Rakhal Das 
Ally 1, Dwarkanath Sen v. Kisor? Lal Gasatn *, Ktsandas 
Rupchand v. Rachappa Vithoba 3, Charu Chunder Datt v. Sarut 
Chunder Singh * and C. Rev. P. No. 556 of r910. It appears 
to me, however, thatin casesof this sort each case must be 
treated on its merits. No doubt in thiscase the amendments 
might uot have prejudiced respondents to any material 
extent, but petitioner rushed into court while litigation was 
still pending and as the result of suck litigation his suit, as 


framed, was not maintainable and had to be amended in sucha 


way as to alter its nature to some extent. In'fact, in this case, 
even if I were prepared to hold that the District Judge did 
exercise his discretion wrongly, I must find that he has not 
acted with such material irregularity as to justify interference 
under S. 115, C. P.C. I am strengthened in my view by the 
recent ruling in Fotky Mahalinga Iyer 5. He exercised his 
jurisdiction and did so on the merits of the case. The mere fact 
that discretion may be erroneous is no ground for interference. 


The petition is dismissed with costs, 


I. (1910) 11 © L. J. 420 2. (Ito) 11 ©. L. J. 426 
3. (1909) LLR. 33 Bom. 664. qe (1910) 12 C. L J. 53% 
5 (1gtt) Io M. I. T, 188. 


* 3 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Présent:—-Mr, Justice Sundara Aiyar and Mr. Justice 


- Spencer. 


Arulanandham Pillai, In re zi Petitioner* 


(Accused in C. C. No. of 154 of 1911 on thefile of the 
and Cl. Magte. of Stvaganga and Appellant in Cr. 
Ap. 42 of 1911 on the file of the Sub, Divil. Magte. 
of Devakosa.) 


Cr P. Ca S. 250—“ In formation to Police'’—Information to Village 
Magistrate of theft. 


Information given to a Village Magistrate cannot be regarded as inform- 
ation given to the Police even though the Village Magistrate is bound to 
report it to the Police. Consequently a complainant who complains to the 
Village Magistrate of theft cannot be ordered to give compensation under 
S. 250, Cr. P, C. (Keng-Emperor v. Thammana Reddi 1 followed]. 


Case referred for the order of the High Court under 8. 438 
of the Criminal Procedure Code by the Sessions Judge of Ramnad 
at Madura in his letter dated 7th September 1907. 


The Court made the following 


ORDER :— In- this case the Second Class Magistrate 
awarded compensation tothe accused whom he acquitted on a 
charge of theft. The complainant gave to the Village Magis- 
trate a report of the theft and the Village Magistrate made a 
report to the police. The Second Class Magistrate took no 
cognizance of the offence on the report of the police. The Sub- 
Divisional Magistrate set aside the order awarding compensation 
on the ground that the case was not instituted by ‘complaint ” as 
defined in the Criminal Procedure Code or upon information given 
toa police officer or to a Magistrate, the Village Magistrate not 
being a Magistrate within the meaning of S. 250 of the Criminal 
Procedure Code (See S. 1). In this view the Sub-Divisional 
Magistrate was, in our opinion, right. The only person to whom 
the complainant gave information was the Village Magistrate, 
He cannot be tegarded as having given information toa police 
officer, although the Village Magistrate was bound toreport the 





e C. R.C. No. 537 of rgtr- ‘23rd November, IgIr. 
C. R.°No. of of Igit- 
I. (Igor) I. L.R. 25 M. 667, 
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occurrence to the police. King-Emperor v. Thammana Reddt * is 
exactly in point. Its authority isin no way affected by the 
case of the Sessions Fudge of the Tinnevelly Division v. Stvan 
Chetti?, That case decided only that when information is given 
to a Village Magistrate it might in certain cases amount to an 
institution.of criminal proceedings or a charge of an offence. 


That has no bearing on the question whether information 
given to a Village Magistrate can be regarded as information 
given to the police to whom he was bound to report: We are 
of opinion, therefore, that there is no ground for interference. 

The record will be returned to the Sessions Judge. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Spencer. 


A.R.R.M,S.V. Sevugan-Chetty pi Appellant 
T. E (Piarmntif) — 

Krishna “Aiyangar and another .. Respondent 

| (Lefendants). 


C. P. Ca O. VL, n17—-Amendment of plaint—Addition 4 prayer for 
Surther relief. : 


Where the plaintif asks for an amendment ofthe plaint by the addition 
of a further relief without seeking to add anything to the allegations in the 
plaint, the court should allow the amendment; and the mere fact that the 
further relief asked for might have become barred does not necessarily 
render the amendment improper. 

Second Appeal from the decree of the District Court of 
Madura in A. S. No. 551 of 1909 presented against the 
decree of the Court of the District Munsif of Sivaganga in .O. S. 
No. 478 of 1908. 


V. C. Seshacharzar for appellants. 
C. Madhavan Narr for respondents, 
The Court delivered the following 


JUDGMENT :—We think that the courts below were in 
error in refusing to allow the plaintiff to amend his plaint as 
prayed in his petition of the Sth July ig09. This petition was 
Ce TNR o Hhh maihi adaa BALE Ai e kaida aE OO gianna a a 


* S. A. No. 722 of i910. ~ 25th October roPr. 
t (f901) LLR. 25 M: 667. 2 (īg09) LLR. 32 M. 258. 
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put in before any evidence had been recorded. It did not allege 


any new facts, but merely prayed that an additional relief might 
be granted on the facts stated in the origina] plaint. 


It may be that.the further relief then asked for had become 
barred in the interval, but we do not think that this by itself 
necessarily renders the amendment improper. ‘The rule appli- 
cable is that contained in Order vr, Rule 17, of the new Code of 
Civil Procedure which enacts that the court may at any 
stage allow a party to-amend the pleadings “in such manner as 
may be just” and that “all such amendments shall be made as 
may be necessary for the purpose of determining the real ques- 
tions in controversy between the parties,” There can be no 
doubt that both the conditions laid down inthe above rule are 
satised in tne present case. The reliefs claimed by the plain- 
tiff and the facts on whieh he claimed them are stated in the 
original plaint, though he then only asked the court to recover 
his aecount books from the defendants, who were alleged to be 
his servants, and said .he would bring a separate suit for the 
money due by them. He afterwards thought it was desirable to 
Claim the recovery of the money in the same suit. There is no 
injustice to the defendants in allowing this amendment, for the 
effect of it i» to enable the plaintiff to prove his right to money 
which, before any bar by limitation had arisen, he had in the 
original plaint claimed as due to him by the defendants (see the 
remarks of Batchelor J. in Kzsandas Rupchand v, Rachappa Vi- 
hoba >? and also the recent casein this court, Mulla Veettel 
Seethi Kuti¢ v, Korambath Painthutt Achutan Natr 2, 
The case of Weldon v. Neal 3 is very different from the 
present case, for in that case the proposed amendment alleged 
assault, malicious prosecution and other facts not stated in 
the original plaint, and which constituted a totally new cause 
of action. ‘he courts below not only refused to allow amend- 
ment in the present case, but dismissed the plaintiff’s suit as 
originally framed on the ground that it was unsustainable. 


We do not understand why it was considered to be so. The 


plaintiff alleged that the defendants were his servants on a 


monthly pay and had charge of his shop, and claimed that the 


I. (1909) LLR. 23 Bom. 644 at 651 cs (1887) 19 O.B.D. 394. 
Ze (orth 27 MLJ: 47 
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K ð 
accounts kept by them in regard to the business were his pro- Sevugan 


eee Chetty 
perty and he sued to recover these accounts. It is difficult to 
ve . Krishna 
see why such a suit should be unsustainable. Aiyangar. 


We set aside the decrees of the courts below and remand 
the suit to the District Munsif to be restored to his file and to 
be disposed of according tolaw. He should allow the amend- 
ment desired by the plaintiff, and allow the defendants to put in 
a fresh written statement ifthey desire todo so, and if neces- 
sary, he should revise the issues. 


The costs will abide the results. . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sundara Aiyar and Mr. Justice 
Spencer. 
The Assistant Sessions Judge of 
North Arcot .. Appellant* 


Y. . (Petitioner) 
Ramaniammal and others .. Respondent 


(Accused in Preliminary Re- 
gister Case No. 4 of I9X1 on 
the fileof the Stationary Second 
Class Magistrate of Tiru- 
pattur.) 


Cr.P.Cy SS. 213, 531, 195—" The Court of Session '— Order of commit- Sessions 


4 l artes ‘ls . Judge of 
ment Sanction for offence under S. 468—“Using a document Penal Code Norti? Arcot 
SS. 468, 471. v 


The expression “the Court of Session” in S. 213, Cr.P.C., can only mean pong 
the Court of Session haying jurisdiction to try the case under S. 177, Cr.P.C. 
and every commitment should only be to the court empowered to try the 
case under S. 177 Cr. B.C. ; and if a commitment is made to a wrong court, 
the whole trial is illegal and a transfer to the right court of session from the 
court having no jurisdiction would not render the proceeding legal, 
(Ledgard v. Buli! followed. ]. 


An offence under S. 463, I. P. C, mentioned in Cl. (c) of S. 195, Cr. P. Cy 
covers an offence under S, 468, 1. P. C., the object of mentioning S. 463 in 
= § 195 (c) Cr. P.C. being to include all cases of forgery whatever the 

nature of the fraudulent intention may be. [Queen-Empress v, Tulja2 refer- 
red to.] ' ' 


* Cr. M. P. No, 340 of t91 agth Novetnber, IOI, 
I, (1886) I. L. R. 9 A: IQI. 2 (1887) LLR. 12 Bom. 36. 
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Obiler :—The expression “ using a document” is apparently used in the 
sense of its being put forward in some way for one ofthe purposes mention- 
ed in S. 463, I.P.C. 
An involuntary production of a document in court in obedience to a 
summons to produce it is no user of it within the meaning of 5, 471, I. P. C. 


An order of coiminitment isan order within the meaning of S. 531, 
Cr. P., C. 


Application prayivg that in the circumstances stated in the 
letter of reference dated the 4th October r9rz and the order ofre- 
ference made by the Assistant Sessions Judge of North Arcot 
dated the 3rd October rgrr im the Sessious Case No. 5 of 
tori the High Court will be pleased to quash the order of the 
Second Class Magistrate of Tirupattur dated the 5th September 
IQII in Preliminary Register Case No. 4 of torr committing the 


` accused therein to take their trial at the Sessions Court of North 


Arcot. 

T. Narasimha Atyan gar for the accused. 

The Public Prosecutor (C. F. Napier) for the Crown. 

The Court made the following 

OR DER:—This is a reference made by the Assistant Sessions. 
Judge of North Arcot asking this court to quash the commit- 


ment of the accused in Sessions Case No. 55 of igrrto the Court 


of North Arcot. The order of commitment was made by the 
Second Class Magistrate of Tirupattur. There are five accused 
in the case. The first accused Ramainmah is the widow of 
one Rammakrishnier whose mother isthe complainant. ‘The 
second and third accussed are respectively the father and bro- 
ther of the first accused. The fourth accused isalsoa re- 
lation of accused Nos. rto 3. The first accused executed on 
the 20th July loos a mortgage deed for Rs. 3,000 in favour 
of the third and fourth accused and the consideration for 
this deed is stated in it to be the amount due for princi- 
pal and interest on a promissory note dated the roth August 
1902, alleged to have been executed bythe first acctsed’s 
deceased husband in favour of the 4th accused for Rs. 2,400. 
The deed further recites that the executant, the first accused, 
received Rs. 1,500 out of the Rs. 3,000 from the third accused 
for payment to the fourth accused towards the amount due on 
the promissory note. Ina suit for maintenance instituted by 
the complainant against the first accused in the District Mun- 
sis Court of Tirupattur, Nọ. 1062 .0f 1909, the first accused 
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€ 
pleaded, apparently with reference to the extent of the property Seay 
in her hands liable for complainant’s maintenance that she North Arcot 
owed a debt of Rs. 3,000 to the 3rd and 4th accused on the Ramani- 
mortgage mentioned above. She summoned the 4th accused to #™mal- 
produce the mortgage deed and the promissory note and in 
obedience to the summons they were produced by him. 


The case for the prosecution is that the promissory note of 
the roth August tg02’isa forged document and that no debt was 
due by the first accused’s husband’ to the 4th accused. The > 
charges against the rst accused are abetment of forgery of a 
valuable security (če. the promissory note) and fraudulently 
using the Sante, under Ss. 46% and 109, Indian Penal Code, and 
* ©. 471, Indian Penal Code. The and, 3rd and 5th accused are 
charged with abetment of the forgery of the promissory note, the 
and accused was the writer, and the 5th accused the attestor of 
the promissory note. And the charges against the 4th accused 
are forgery of the promissory note and fraudnlently usiug the 
same as genuine. 

The learned Assistant Sessions Judge is of opinion that the 
commitment of all the accused is illegal. With regard to 
the Ist accused, the objection to the commitment according to 
him is that the prosecution was not maintainable without the 
sanction of the District Munsif’s Court of Tirupatur, as the 
offences of abetment of forgery and using a forged document 
as genuine were committed by a party to O. S. No. r062 of 1909 
in court in respect of a document produced in that suit. The 
Assistant Sessions Judge is obviously right jn holding that an 
Offence under S. 463, Indian Penal Code, mentioned in 
Clause (c) of S. 195, Criminal Procedure Code, covers an 
offence under S. 468, Indian Penal Code, the object of men- 
tioning S. 463 in S. 195 (c), Criminal Procedure Code being 
to include all cases of forgery, whatever the nature of the 
fraudulent intention may be—TZanz Shah v. Bolaht Shak? and 
Oucen-Empress ¥. Tulja*. 

The commitment of the 4th accused for forgery of the pro- 
missory note and fraudulently using the same as genuine has 
next to be considered. With respect to the latter count it is 
contended that the production of the document in obedience to 


I, (1909) 14 C.W.N, 479 2. (1887) I. L. R. r2 Bom. 36, 
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an order of the District Munsif’s Court does not amount to using 
it as genuine. This contention is sound. The 4th accused was 
bound to produce the promissory note and would have been 
punishable under S. 175, Indian Penal Code, if he had failed 
to do so. Aninvoluntary production of a document in court 
cannot be said toamount to any user ofit. It was contended for 
the prosecution before the Assistant Sessions Judge that, apart 
from its production in the District Munsif’s Court, the promis- 
sory note was used for giving a colour of validity to. the mort- 
gage deed, but we doubt whether thisargument can be upheld. 
Assuming that the promissory note was forged before the mort- 
gage deed was brought into existence, there was nothing done 
with the promissory note at the time of the execution of the - 
mortgage deed, and it was not used in any way. If both the 
documents were got up at the seme time then they were part of 
the same transaction and the promissory note could not have 
been said to be used in any manner for the purpose of executing 
the mortgage document. The expression ‘ using a document ’ is 
apparently used in the sense of its being put forward in some 
way for one of the purposes mentioned in S. 463, Indian Penal — 
Code. 


It is, however, not necessary to decide about the validity to 
the objection to the maintainability of the charge of user before 
the document was produced in court asthe commitment on 
this charge must be quashed on another ground which applies 
equally-to the charge of forgery as against the 4th accused as 
well as against the accused Nos. 2,3, and 3. That ground is 
that the promissory note andthe mortgage bond were both 
executed in the village of Varatuapalli within the jurisdiction of 
the Sessions Court of the Salem division. The Assistant 
Sessions Judge held that the commitment would be illegal as the 
Magistrate having local jurisdiction over an offence committed 
at Varatnapali was the and Class Magistrate of Kristnagiri in 
the Salem district. In so holding his attention was apparently 
not drawn to S. 31, Criminal Procedure Code, which lays down 
that no order of any criminal court shall be set aside merely on 
the ground that the inquiry in the course ot which it was passed 
took place in a wrong sub-division or local area unless it 
appears that such error has in fact occasioned a failure of justice. 
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An order of commitment is an order within the meaning of this 
section—see Qucen-Empress v. Shahu 1, Queen-Empress v. Fames 
Ingle * and Queen-Empress v. Abbi Reddi. But it must be held 
that the commitment to the Sessions Court of North Arcot was 
‘illegal. Under S. 177, Criminal Procedure Code, every offence 
shall ordinarily be inquired into and tried by a court within the 
local limits of whose jurisdiction it was committed. The 
offence was therefore triable by the Sessions Court of Salem and 
not by the Sessions Court of North Arcot. According to S.213, 
` Criminal Procedure Code, ‘a Magistrate may make an order 
committing the accused for trial by the High Court or the Court 
of Session as the case may be’. The expression ‘the Court of 
session’ here can only mean the Court of Session having juris- 
diction to try the case under 5.177, Criminal Procedure Code. 
S. 63 of Act X of 1872 provided that ‘ Magistrates shall 
ordinarily commit to the Court of Session for the sessions 
division in which the district to which they are appointed is 
situated.’ But the present Criminal Procedure Code contains 
no similar provision. The Bombay High Court, in Queen- 
Empress v. Shahu, held that the commitment should be to the 
court em powered to try the case under S.177, Criminal Procedure 
Code. The learned Judges in that case, having to deal with a 
commitment made to a court not having such jurisdiction, did 
not quash the commitment but directed the transfer of the case 
, to the court having jurisdiction. But the Privy Council has 
pointed out in Ledgard v. Bull , that a transfer from a court 
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having no jurisdiction would not render the proceeding legal, 


The Allahabad High Court, in Queen-Ermpress v. Ramaer” followed 
a similar course. Ledgard v. Bull+ wasapparently not brought to 
its notice. We do not, therefore, think that we would be justified 
in upholding the commitment and directing the transfer of the 
case to the Sessions Court of Salemi. We must hold that the 
commitment is illegal, and set aside the order of the Sub-Mayzis- 
trate of Tiruppatur. As we are informed that an appeal against 
the judgment the District Munsif’s Court of Tiruppatur in 
Original Suit No. 1062 of 1903is still pending we do not consider 
it necessary to pass any further order in the case at present. 





I. (1884) LDR. 8 B. 312, 2. (1891) L.R. 16 B, 200. 
3. (1894) LLR 17,M. 402. 4. (1886) LL.R. 9 A. IQI. 
j 5: . (1896) I.1,.R.°18 À. +350: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—-Mr. Justice Benson and Mr. Justice Abdur 
Rahim. | 


Mullaseri Gapala Menon 7 Appellant * 
D. l (Counter-Petr.) 

Krishekai Kovilakath Manavikramaa artas 
Anujan Rajah Avergal zi Respondent 
' ( Petitioner). 


Limitation Act, Art. 182-—" Application in accordance with iaw—Appli- 
cation for execution of attached decree. 


The effect of the attachment of a decree is only to prevent an alienation 
of it ; and an application to execute an attached decree by the derree-holder 
thereof is an application in accordance with law. 


Appeal from the decree of the Subordinate Judge’s Court 
of South Malabar at Palghat in A. S. No. 761 of 1910 presented 
against the order of the Court of the District Munsiff of Alatur 
in Civ. Mis, Petition No. 1112 of r9ro. 


S, Swamtnadhan for appellant. 
T. R. Ramachandra Atyar for respondent. 


S. Swaminadhan :—lf a person’s decree is attached, he con- 
not thereafter execute, and any application to execute is useless 
and will not be a step in aid of execution—Zhuchakovtl Unni 
Koyav. Arapaytl Pathutt Umma; Munavar Hussain v. Fani 
Bijat Shanker 2; Purnachandra Mandal v. Radha Nath Das?. 
The case of Sami Pillai v, Krishnasamt Chetty * is distinguished 
in Thuchakovil Unni Koya v. Arapayil Pathutt Umma 1, 


T.R. Ramachandra Atyer:—Attachment does not debar me 
from filing an execution application; it only stays execution. 
[Abdur Rahim J.:—You cannot put in an application merely to 
keep alive the decree—see S. 232, C.P.C.] Thatis only where 
the decree is transferred to another court. Here the court is the 
same and no order staying execution can be made. Vide the 
two parts of S, 273. In Thachakovil Unni Koya v. Arapaytl 
Pathwts Umma?! it was assumed that there was a stay 





* A. A.A. O. No. 16 of 19i. 22nd November rogrt. 
tr (III M. W.N. 187, 2. (3905) I. L. R. 27 A. 619, 
$ (1906) I. I» R. 33 C. 8 67. 4 (1897) L L. R. 21 M. 417. 


` 
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under the circumstances of the case. The prohibitory order 
is not one prohibiting execution but only payment or receipt 
of money due. 


S. Swanttnadhan replied, 
The Court delivered the following | 
JUDGMENT :—The first question argued before us 


relates to limitatiqn and arises upon the facts. One Seshan 


Pattar was sued in the District Munsif’s Court at Alatur, 
in .1904, by the present appellant and the latter recover- 
ed a decree for payment of money but the decree was 
reversed by the Subordinate Judge’s Court of Palghat ou the 3rd 
september 1904. Before the judgment of the appellate court, 
however, was passed, the appellant had executed the original 
decree against Seshan Pattar. Then it appears the assignor of 


` the respondent in this appeal instituted a suit in 1906, in the 
‘District Munsif’s Court at Alatur and.attached before judgment 


the right of Seshan Pattar to the restitution of the property re- 
covered from him by the. appellant uiider the decree of the 


_ appellate court dated 3rd September 1904. The application for 
execution, which the District Munsif found would save limitation, 


was made by Seshan Pattar’s sons on the 30th August 1907. At 


‘the time of the application the decree had been attached as al- 


n 


ready stated, and the question is whether tbe application which 
was disinissed on the ground that the decree was under attach- 
ment and could not therefore be executed, can be regarded as an 
application according to law.as a step in aid of execution. The 
learned counsel for the appellant has strongly relied, in support 
of his contention that the application was notin a-cordance with 
law, on the case of Thuchakovtl Unni Koyav. Arapaytl.Pathutt 
Umma. But that was a case in which the-attachment was 
under the second paragraph of S. 273 of the Code of 1882, 
But the provisions of this paragraph cannot be applied to the 
present case, for it is the same court, ze., the District Munsif’s 
Court of Alatur, which passed the decree sought to be executed 


and which has to execute the decree of the Subosdinate judge's 


Court of Paighat which is under attachment. ‘This case would 
rather seem to be covered by the first part of the penultimate 
DO O E EEA  nk R M e—msremntirbb hn RA BAAS A LAS * 
> | X. (1gtt) 1 M. W. N. 187. 
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paragraph of S. 273, which does not direct stay of the execu- 
tion of the attached decree. Even if that provision does not © 
apply, the only effect of the attachment would be to prevent 
alienation. Nor is there anything in the terms of the order pass- 
ed on the application for attachment which forbids:the decree- 
holder from proceeding. We therefore hold that the application 
of the 30th August 1907 was in accordance with law. 

The second point argued by Dr. Swaminadhan is that a right 
of restitution arising out of a reversing decree cannot) be enforced 
in execution. But S. 14 of the present Civil Procedure Code which - 
governs the question makes it quite clear not only that such a 
right can be enforced in execution but that no suit shall lie for 
the purpose. | 

The result is the appeal is dismissed with costs. 


et 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—-Mr. Justice Sundara Aiyarand Mr. Justice Ayling. 


» R. M. Swaminatha Naicker - .. Appellant* 
Vs, $4 (in A. A. O. No. 206 and 

Petr. in C. R. P. Nov 542) 

R. P, Paul and others - .. Respondents. 


C. P. C, S. 114, O. XXL, r. 89 —Review—Jurisdiction of civil court to re. 
view an order dismissing an application under O. XXT, r. 89, for default. 

A civil court has got the power to review an order dismissing for 
default an application under O. XX7, r 89. 

Civil Miscellaneous Appeal against the order of the Madras 
City Civil Court in C. M. P. No. 589 of 1902 in E. P. No. 451 of 
1909. l 
Petition under S. r15 of Act V of 1908, praying for 
revision of the order of the City Civil Court in C. M: P. No. 758 
of 1909. 

K. Balmukunda Aryar for appellant. 

A. D. Zaccheus and T. Narasimha Atyangar for respon- 
dents. 

The Court delivered the following 

JUDGMENT :—-In this case, the City Civil Judge at first 
dismissed for default an application by a judgment-debtor under 
Order xxI, Rule 89, C. P. C. Subsequently, on application 


® A, A. O. No. 266 of 1909, 6th September, t911, 
C. R. P. No. 542 of 1909. 
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_ made by him, the Judge re-heard the petition for setting aside ect 
the sale and cancelled the sale, the judgment-debtor having v, 
paid the deposit required by therule above referred to. The ii 
purchaser prefers this appeal against the second order of the City 
_ Civil Judge setting aside the sale. It is contended that the learn- 
ed Judge had no jurisdiction to set aside his former order dis- 
missing the judgment-debtor’s application for default and that 
© Order1x, Rules 9 and 4, of the C. P. C. are not applicable to 
. applications for execution. The learned Judge did not pass the 
order under either of these rules, but he held that he had the. 
power to do so apart from these rules, and he refers to «8. 151 
of the C. P. C. as justifying his action. It is unnecessary to 
decide whether the principle of Order rx, Rules 9 and 4, would 
be applicable to execution proceedings or not, and whether the 
order of the lower court would be wartanted by S. 151 of the 
C. P. C. There can be no douht that the lower court could 
have set aside its former order on an application for review. 
The judgment-debtor’s application was that, for the reasons 
stated in the affidavit, the former order should be set aside. If 
the court had power, as we hold it had, to-set aside the order 
on review, it was quite open to ‘he lower court to treat the appli- K 
cation as one made under that section, aud it is open to us to 
uphold the order on the ground thatit could have been passed on 
review, On the merits, we see no reason to differ fromthe con- 
clusion arrived at by the learned Judge. We dismiss the appeal | 
with costs of the 2nd respondent. 


‘The revision petition is also dismissed but without costs. 


tty a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—-Mr, Justice Abdur Rahim and Mr, Justice Ayling. 


K. P. A. D’Coutha and another .» Petitioners* 
U. (Defendants) 

J. P. Assan Kunhu .» Respondent 
| (Plaintiff). 


4 
Internation law (Private)—Pledge of kuri chitin foreign territory—Suit p conte 
and execution sale af chit—Properiy sttuate beyond foreign territory in Assan 
British India. Kunhu. 


* Q R P. No. 790 of rg09. l 24th February, Igir. 





D'Cowtha 
v 


Assan 
Kunbu. 
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Ifa foreign law allows a pledge of movable property or of a debt, there 
is nothing to prohibit a court of the same territory from selling the proper- 


ty in execution so as to pass a valid title to it, even if the property is situate 
outside the jurisdiction at the time. [Ganshamlal v, Bhansali 1 commented 


on. | 


Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the decree of the Court of the District Judge 
of South Malabar in A. No. 307 of 1909 presented against the 
decree of the Court of the District Munsif of Tangasseri in O. 
S. No. ro of 1908. 

P. Kundu Pantkar for petitioners. 

V: Visvanatha Sastri for respondent. 

The Court delivered the following 

JUDGMENT :—What happened in this case was thatthe 
respondent, a subject of the Travancore Government, to whom 
one Matheru, also a subject of the Travancore Government, bad 
morigaged his rights under a kuri chit which he held against 
the petitioner, an inhabitant of this presidency enforced his 
mortgage and bought his judgment-debtor’s interest in the. 
chit in a sale held by the Travancore court.in pursuance of the 
mortgage decree, It is contended that the sale by the Travan- 
core court of Matheru’s interest in the chit was opposed to the 
principles of private international law and therefore void. 
For this position Ganshamlat v. Bhansait* is cited es an 
authority. There the learned Judges held thata court of 
British India had no jurisdiction to attach in execution of a 
decree of a British Indian court a debt which was due froma 
person, a subject of a Native State, to the judgment-debtor, a 
subject of British India. The case may be distinguished 
from this case on the ground that there is no question of 
realising in execution of a decree property which is situate in a’ 
foreign territory. The plaintiff in the present case instituted 
his suit in the very territory where, according to the petitioner 
himself, the property is situate, 2.2., in the Malabar District. No 
doubt Sargent J. bases his decision on a geueral proposition 
which, if understood in its widest application, might cover ‘this 
case, vtz. that “an attachment ofa debt due froma subject of 
a foreign territory would be virtually an attempt to interfere in 
the interest of a third person in the jural relations arising ont of ` 
a cause of action over which ex Aypothes? no court iù British’ 





n (1881) I L R. 5 Ba 249 
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India has or even claims jurisdiction.” But the observation PAOA 


must be understood with reference to the nature of the process Assan 
2 : ‘ os ° Kunhu 

provided by particular sections of the Civil Procedure Code for 

attachment of a debt, However that may be, we fail to under- 

stand why, if, as it is conceded, there is no principle of Inter- 

national Law which prevents a pledge of movable property or of 

a debt, supposing it is allowed by the law of the territory where 

the transaction took place, the court of that territory should be 

unabie to sell the property in execution of its decree so as to 

pass a valid title to it, if the property is situate out of its juris- 

diction. We may observe that the kuri receipt was in Travan- 

core at the time of its pledge. The case cited in DIcEy’s Confizct 

of Laws p. 524 (Qud Edition) seems to us to be clearly in sup- 

port of the view we have suggested. See also. North Western 

Bank w. Poynter, Son and. Macdonald 1. The objection taken 

by. the petitioner to the judgment of the lower court fails and 

the petition is dismissed’ with costs. 


Det per 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim. 


Natuwath Pappu alras Valia Achan. .. Petitioner * 


o Ds (Plaintif ) 
‘Kolli Vallappil Kalathile Vittil Karnavan Respondents 
Ravunni Nair and another .. (Defendants). 


‘T.P. Ay, 5. 76—Fnhanced vevenue—Morigagee's duty to pay. cah 
i ; alla 


The mortgagee in possession is the persou bound to pay the enhanced Achan 
revenue in the absence of a contract to the contrary. [Arishuier v. Arapulli Ray anni 
fyer 2 distinguished. l Nair. 

Petition under §. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Subordinate Judge’s Court 
at Palghatin 5, C. S. No. 1270 of 1908, 


C. Madhavan Natr for petitioner, 2 


R. Govinda Marar for respondents. 





C. R. P. No. 235 of 1909. 18th Angust, 191r. 
1, (1895) Č. A. 56. 2. (1902) 14 M. LJ. 488, 
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a: The Court delivered the following 
th JUDGMENT :—I think the Subordinate Judge is right in 


ae holding that the d:fendant was liable to pay the enhanced 

revenue. Under the general law the mortgagee is to pay the 
Government revenue unless there is a contract to the contrary. 
Exhibit A does not evidence any contract to the effect that the 
burden of enhanced revenue is to fall on the plaintiff. The 
authority of Kyrzshuer v. Arupullé Tyer * is invoked by the 
learned vakil for the respondents, but that decision'is base& on 
the terms of the particular document which the learned Judges 
had to construe in that case and cannot help us in the construc- 
tion of the mortgage deed Exhibit A. . 

The Subordinate Judge, while laying down the law correctly, 
has decided against the plaintiff on the ground that he failed 
to prove that enhanced revenue was payable on account rof the 
lands under kanom. But the plaint distinctly alleges this and 
the written statement, far from traversing the allegation, seems 
to assume that enhanced revenue was payable on account of the 
land. The issues also inake it clear that the fact that enhanced 
revenue was payable is actually found for plaintiff and was 
never disputed. 

That being so the learned Subordinate Judge erred in dis- 
missing the suit on that ground. 

The decree of the Subordinate Judge is set aside and there 

2 8 shall be a decree for the plaintiff for Rs. 182-15-9 with interest 

thereon at 6 per cent. from the date of the institution of the 
suit till the date of realisation. The defendant shall bear the 


costs throughout. . 


Diea 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


Gopalsami Iyer oy Appellant* 
», (Plaintif) 
Subramania Sastri .» Respondent 
(Defendant). 
Gopalsaini Limitation Adt, Arts. 49U14§3-—~Sutt for return of jewel given to procure 
syer loan after discharge of loan. 


Mere silence on the part of a person without vepiving toa demand for 
specific moveable property may not amount to a refusal. l 
* S. A. No. 190 of Ig0ọ9. 2oth April, Igri. 
1I. (1902) 14M. Ln J. 488. ' 


Subramania 
Sastri. 
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Plaintiff handed a jewel to defendant for procuring a loan from another Gopalsami 
by pledge. Defendant did so.’ Plaintiff paid off the debt through defen- Ai 
dant who got back the jewel and retained it. Æ eld that in the absence of Subramania 
an agreement that the jewel should remain in deposit with the defendant Sastri. 
after repayment of the loan, Art. 145 would not appiy and that Article 49 
was applicable, 

Second appeal from the decree of the Snbordinate Judge's 
Court of Kumbakonam in A. S. No. 471 of 1909, presented 
against the decree of the Court of the District Munsif of Man- 
nargudi in O. S. No. 49 of 1908. 

This suit which was for recovery of certain jewels or their 
value from the defendant to whom they were once given by the 
plaintiff was dismissed as barred by limitation under Article 49 
of the Limitation Act. 


S. Krishnamurthi Atyar for appellant. 
S. Srinivasa Aryar for respondent. 


S. Krishnamurthi Atyar :—A deposit has been made; so 
Art. 145 and not Art. 49 of the Limitation Act applies. 


S. Srinivasa Atyar :—Art. 89 applies. I was the agent of 
"the plaintiff for procuring a loan on the jewels. I am not there- 
' fore a depository. My agency terminated as soon ‘as I. procured 
the loan. When the jewels were returned to me I was not the 
agent for the return. My express refusal was in 1900; the demand 
wasin 1904; andthe snitin 1908. [Sundara Atyar J.—It could 
hardly be said that when they were returned to you, it was intended 
that you should keep them for yourself,] Even if I be the agent 
for returning, my silence after a proper demand to return, is equi- 
valent to refusal—Hart Narain Ghose vw. Administrator-General 
of Bengalt—and it is more than 3 years since such silence. . 


S. Krishnamurtht Atyar in reply.—There must be a definite 
‘and express refusal—see Gopalchandra Bose v: Surendranath 
-~ Dutt ?, 
The. Court delivered the following 
JUDGMENT :—The plaintiff handed over the jewel to the 
defendant to procure a loan for the plaintiff. The defendant 
obtained the loan. After the plaintiff had paid it off, the defen- 
~dant, who got back the jewel, retained possession of it. The 
plaintiff made a demand on defendant for the return of ' “it by 


1, (1878) 3 C.L,R. 446 . 2, (1908) 12 C.W.N, roo, at 10%4. 
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Exhibit B on 18th August 1904. The defendant’s refusal 
to return was on 29th April 1906 (Exhibit HI) and the suit 
was instituted on 18th February 1908, f. e, within three years 
after the defendant’s refusal. The plaint does not allege. that 
there was an agreement that the jewel should remain in deposit 
with the defendant after the re-payment of loan. Article 145 of 
the Indian Limitation Act, 1908, would, therefore, apparently be 
inapplicable. But the defendant must be taken to have held 
possession of the jewel on behalf of the plaintiff until the date of 
Exhibit IH. We are, therefore, of opinion that under Article 49 
of the Indian Limitation, Act, 1908, the suit is not barred by 
limitation. We are unable to agree with Mr, Srinivasa Aiyar’s 
contention that mere silence on defendant's part when he received 
Exhibit B would on this account amount to refusal. See 
Gopal Chandar Bose y. Surendranath Duti. We reverse the 
decree of the lower appellate court and restore that of the Mun- 
sif with costs both here and in thé lower appellate court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and Mr. Justice Abdur Rahim. 


Ismail Ghami Ammal ..  Petitioner* 
Katinna Rowther and others .. Respondents. 


Er. P, €a $ 14p—Possession—Possession of receiver held to ba possession 
of party. 

Heid that the possession of the Receiver from the date ofhis appointment 
in the case was possession on behalf ofthe party who should ultimately 
be found by the Magistrate to have been in possession prior to the date 
of the Receiver’s appointment for purposes of S. 145, Cr. P. C. 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the order of the Sub- 
Divisional Magistrate of Karur dated the 30th June 1911 in 
Miscellaneous Case No. 5 of 1911. 


W. Barton for petitioner. 


Dr. Swaminadhan for respondents. 


* C. R. C. No, 500. ; 27th November, 1911, 
C. R, P. No ae of 1911. 


» (1908) 12 C.W.N. Igro at eas 


X 
$ 
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The Court made the following 


ORDER :—We think that in the state of facts which are 
found in this case the possession of the Receiver appointed.on the 
4th April 1909 may, for the purpose of S. 145 of the Cr. P. C., 
be properly regarded as possession on behalf of the party who 
should ultimately be found by the Magistrate to be in posses- 
sion immediately before the 4th April just as for purposes of 
limitation the possession of the Receiver is held to be the 
possession of the patty entitled to possession—Raja of Ven- 
katagirt v. {Isakapall: Subbiah’ and TAJANA Kumar Mookerjee 
v. Middleton?, 


To hold otherwise would be to hold that neither of the par- 
ties nor the Receiver is in possession and this would lead to the 
very scramble for possession and probable breach of the peace 
which it is the purpose of the law to prevent. We must, there- 
fore, dismiss the petition. 


Trene 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Spencer. 


In re V. Velu Nattan : a Petitioner* 
(Complainant), 


Cr. P. Cy SS: 200 (2), 203, 537-—-Omission by Presidency Magistrate to 
examine complainant before dismissing case under S. 203—Jrregularily, 


An omission by a Presidency Magistrate to examine the complainant 
before dismissing a complaint under S. 203, Cr. P, C. is at the most an irre- 
gularity within the meaning of S. 537, Cr- P. C., even assuming that a Magis 
should do so, 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the order of the Presi- 
dency Magistrate’s Court, Georgetown, Madras, in Application 
No. 2991 dated the roth May 1911. 


P. Sambandham for petitioner. 
The Public Prosecutor (C. FE. Napier) for the Crown. 








* C, K. C No, 333 of rgtt. 29th September, 1911. 
e C. R. P. No. 258 of gtr. 


I. (1g02) ILR. 26 M, 410. Re (1900) LLR. 27 g. "Ss. 
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The Court made the following 


ORDER :—It isargued that the Presidency agitate 
had. no power to dismiss a complaint under S. 203, Cr. P. C., 
without examining the complainant. It was held in Queen- 
Empress v. Murphy? that a verification on oath of a complaint 
before a Magistrate was a sufficient compliance with the pro- 
visions of S. 203 and this has been followed in Cr. Rev. C. 
308 of 1908 on the file of this court with special reference to the 
procedure. provided for Presidency Magistrates under S. 200 (a). 
In the present case the petitioners vakil was present when the 
Magistrate passed orders under 8. 203, Cr. P. C.,.dismissing the 
complaint and in the absence of any affidavit saying that he was 
precluded from showing Cause against accepting the result of the 


police enquiry, I am not prepared to find that the complainant was 


in any way prejudiced by the Magistrate’s procedure assuming that 
the law required him to make a more detailed examination. At 
the most the omission ‘to examine in this case amounts to no 
more than an irregularity of the description covered by S. 537, 
Cr. P.C; The petition is dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Atyar and Mr. Justice 
Spencer. 


Mutyaia Papayya T Appellant* 
O D (Plaintif) 
Kosuri Muramullu aa Respondent 
(Defendant). 


Madras Acts—Hereditary Village Offices Act—Act IIT of 1895, S. 3, CIS. 
(3) and (4)—Interpretation~~-Jurisdiction of Revenue courts—Villiage Carpen. 
tery’s claim. 


. Revenue courts have jurisdiction to try a claim to the office and 
emoluments of a village carpenter in a proprietary estate. l 


Cl. (4) of S. 3 comprises a distinct class of offices as distinguished from 
Cl. (3) of S. 3 and the offices mentioned in Cl. (4) do not really form an 
exception to the applicability of the Act itself, 


Ł 


The object of the draftsman in grouping the offices in s. 3 into 4 groups 


“is merely to classify them under convenient heads for thé purpose ‘of dealing 


with them in different sections with reference to the questions of succession, 
ptinishment; ete, of village officers, artizans and servants. S..5.is intended to 








* S. A. No. 1044 of 1910. aoe ate Mavens 191i. 
Sara i TEO OSI (1887) LLR. g Al. 666. : 
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re-enact the rule of inalienability embodied in Reg. VI of 1831 which was Mutyala 
repealed by Act III of 1895; and there can be no conceivable reason why the Papay ya 
legislature would not have intended not to declare the inaliqnability Kosuri 
of emoluments attached to the offices in Cl. (4) of S. 3 [Chinnayya Asari v. Muramulin. 
Annajappa Mudalz 1 not followed. ] 

Second appeal trom the decree of the Subordinate Judge’s 
Court of Cocanada in A. S. No. 143 of r909 presented against 
the decree of the Courtof the District Munsif of Cocanada in 
O. No. 215 of r909. 


Ram Doss for Narayvanayamurthi for appellant—cited Chin- 
nayya Asari v. Annajappa Mudalz* which dissents from the 
assumption in Raja of Vizianagaram v, Dantiveda Chelliah®, that 
carpenter's service inam does not come within the prohibition 
contained in S. 21. 


E Romesam, for respondent, submitted that the construction 
put upon 58.3, Cl. (3) was not warranted by the language, 
There was no reason also why distinction ought to be made 
between one class of village service inam and another, There is 
an object in making the classification because certain sections are 
applicable only to such inams. He brought to their Lordships? 
notice C. M. A. 220 of 1904 whichiholds the same view as taken 
in Chrnnaya Asarz’s case? but no reasons are given for the view. 


The Court delivered the following 


JUDGMENT :—The question argued in this second appeal 
is whether Revenue courts have jurisdiction to try a claim to 
the office and emoluments of a village carpenter in a proprietary 
estate. Both the lower courts hold that they have and we are of 
opinion that they are right. 


Mr. Ramadoss, for the appellant, contends that S. 3 ofthe 
Madras Hereditary Village Offices Act III of 1895 excludes 
from the operation ofthe Act the office of a village carpenter 

‘and the other offices mentioned in sub-clause (4). The section 
divides into four classes the village offices to which the Act is 
applicable. The third class is mentioned in sub-clause (3) in 
these terms: ‘Other hereditary village offices in proprietary estates 
except (1) the offices forming class (4) below.’ Then the fourth 
. class runs thus— The hereditary offices of village artizans and 
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village servants such as the following.’ The first office enumer- 


ated is the village carpenter. The drgument for the appellant 
is that inasmuch as Cl. {3) mentions as offices to which the 
Act applies ‘other hereditary village offices in proprietary 
estates except the hereditary offices of certain village artizans 
and village servants’ it cannot be applied to those that are thus 
excepted. But what is excepted is included in the next sub- 
clause; The object of excepting the offices mentioned in sub- 
clause (4) from sub-clause (3) was to form them into a separate 
class as, according to the scheme of the Act, it was intended to 
deal with questions relating to succession and other matters re- 
lating to the offices included in sub-clause (3) and sub-clause | 
(4) separately. The object of the exception was to carve out a 
smaller class for the purpose of making special provision for 
offices in that class with respect to succession and other matters. 
It is true that clause (3) speaks of other hereditary village offices 
in proprietary estates except those included in clause (4) and 
that clause (4) does not expressly speak of the hereditary offices 
of village artizans and village servants in proprietary estates. At 
the sanie time it is not confined in express terms to hereditary 
offices of village artizans and village servants in non-proprietary 
estates. It will be observed that succession to offices mentioned 
in clauses (1), (3) and (4) is dealt with separately in that Act. 
S. 10 deals with the offices forming class 1; S. rr with offices 
forming class 3, and S.12 with those forming class 4. The 
subject of the control and punishment of village officers is also 
dealt with separately in Ss.7 tog. None of such provisions, it may 
be noted, has reference to Cl. (4) in S. 3. It is quite clear to our 
minds that the object of the draftsman was merely to group the 
offices under convenient heads for the purpose of dealing with 
them in different sections with reference to the questions of 
succession, punishment, ete., of village officers, artizans and ser- 
vants. The result of upholding the appellant’s contention would 
be that the emolumerts attached to the offices mentioned in 
Cl. (4) of sub-section 3 would not be declared inalienable under 
S. 5 of the Act. There can be no doubt that the emoluments ofall 
public offices of the kind were declared inalienable by Regulation 
VI of 183r. That provision was repealed by Act III of 1895, 
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and S. 5, we have no doubt, was intended to re-enact the ' cla haat 
rule of inalienability embodied in that Act. We can conceive of v. 
no reason for supposing that the legislature could have intended ae ae 
not to declare the inalienability of emoluments attached to the 
offices mentioned in cl. (4) in S. 3: Our attention has 
been drawn to a judgment of Munro and Abdur Rahim JJ. in 
Chinnaya Asari y. Moontappa Mudalli*. ‘That judgment is no 
doubt in the appellant’s favour. But it is an extremely short 

one. The learned Judges say ‘we have no doubt that the 
District Judge has properly considered S. 3 of Act III of 
1895. No reasons are given by the learned Judges themselves for 

the conclusion they arrived at. In Raza of Vizianagaram v. 
Dantiveda Chelliah? the learned Judges who decided that case 
proceeded on the assumption that a carpenter’s inam was covered 

by S.5o0f Act III of 1895. Reference is made toit in the 
later case of Chinnaya Asari v, Moontappa Mudalt) and itis said 

that the fact that the office was that of a village carpenter in a 
proprietary estate seems to have escaped notice. Itis hardly 
likely that such. was the case though no doubt it was not 
argued that the emoluments of such an office were inalienable. 

For the reasons given above we are unable with all deference to 
agree with the judgment in Chznnaya Asari v. Mooniyappa 
Mudalt.? 


We dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—Mr. Justice Sundara Aiyar and Mr. Justice 


Spencer. 
Kosuri Rajagopala Raju and others. .. Appellants® 
| J. | (Defendants) 
Datla Radhayya and others .. Respondents 
(Platnttj7s). 


. Contract—Suit on, by stranger not party tothe contract— Hindu Law- Belts gopala 
Fainily selllement. — 
Where, at a partition between the members of a joint Hindu family, Redhay ya. 
provision is made for female mem bers of the family, the femiale members are 
entitled to the benefit of the provision and to sue upon it. (Shuppu Ammal 
_ V. Subramaniam 3; Arumuga Goundan v. Chinnammal4 followed]. 
* S. A, No, 1284 of 1910. 30th November, Igtt. 
| Ye Cgog) 7M. L. T. 264. 2. (1905) LL.R. 28 M. 84. 
3. (1909) LL-R. 33 M. 238, 4. (1911) 10 ML-T. 214 
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Second appeal from the decree of the Court of the Subor- , 
dinate Judge of Kistna at Ellore in A.S. No. 223 of 1909 pre- 
sented against the decree of the Court of the District Munsif of 
Narasapur in O. S. No. 235 of 1908. 

P.N arayanamurthi for appellants, 

V. Ramesam for respondents. 

The Court delivered the following 

JUDGMENT:—The plaintiff and defendants Nos. 1 and 2 
are sisters of defendant Nos. 3 to 5. By an instrument of parti- 
tion entered into between defendants Nos.3 to 5 it wasstipulated 
that certain land was to be enjoyed by the mother of the parties 
for her life and to be taken by her daughters, that is the plaintiff 
and defendants Nos. 1 and 2, after her death. The mother is now 
dead. . This suit by the plaintiff is to recover one third of that 


_ property, defendants Nos. x and 2 being entitled to the 


remaining two-thirds. 


Defendants Nos. 3 to 5, the brothers, contend that the 
plaintiff, not being a party to the partition instrument, has no 
cause of action for the recovery of the property. ‘They plead 
that by a subsequent arrangement soon after the partition they 
cancelled the allotment tothe mother and sisters. It was 
suggested during the course of the argument here that the 
partition deed never became operative but we do not read the 
written statement as raising this question. The issue was 
whether the arrangement was subsequently cancelled, The 
lower appellate court has given the plaintiff a decree and 
defendants Nos. 3 to 5 are the appellants in this court. 


We are of opinion that the decision appealed from is right. 
To the general ruie that persons who are not parties to a contract 
have no right of action based on it, there are several exceptions, 
The Privy Council has recently pointed out that the rule must be 
applied to this country with considerable exceptions. In that case 
a Muhammadan wife was held entitled to sue upon a contract 


entered into Between her father and her husband’s father before 


the marriage. Weare of opinion that, where ata partition be- 
tween the members of a joint family provision is made for female 
members of it, it must be held that asthe contract was entered 
into for the benefit of those. who are provided for in the 
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instrument of partition, they are entitled to the benefit of itand 
‘ to sue upon it. This principle has been affirmed by this court 
in Shuppu Ammal v. Subramaniam*. See also Arumuga Goundan 
v. Chinnammal®, The decisions of other High Courts have also 
affirmed the principle. See Rukhmabat v. Govind Moreshwar? ; 
Protab Narain Mookerjee y. Sarat Kumari Debc*. 

The exceptions are not confined to cases where one or other 
of the parties to the contract can be said to have made himself a 
trustee for strangers who claim to sue on it. In POLLOCK on Con- 
tracts four exceptions are stated. The third class of exceptions, 
according to the learned author, is the case of trusts. ‘Then he 
mentions another and distinct class. To quote his own words: 
“ Closely connected with the cases covered by the doctrine of 
trusts, but extending beyond them, we have the rules of equity by 
which special favour is extended to provisions made by parents 
for their children.” In HALSBURY’S Laws of England, Vol. VII, 
page 344, S. 711, the case of marriage settlement is treated as 
included in the case of trusts. Sirk FREDERICK POLLOCR’S classi- 
fication commends itself better to us. It may be observed that 
the general statement in HALSBURY’S Laws of England that 
another exception to the rule is recognised in cases where the 
contract is intended to secure a benefit to a person who is not a 
party to it will cover cases which are not comprised in trusts. It 
is usual amongst Hindus to allot portions to sisters at a parti- 
tion between brothers. Inthe document in this case the pro- 
vision for the plaintiff and her sisters is stated to be for pasupu- 
kunkumam. We find no difficulty in holding that sisters are 
within the equity of a family settlement amongst Hindus. The 
allotment of the land in this case was made for the benefit of the 
plaintiff and her sisters. They are persons for whom it was the moral 
duty of the parties to the instrument to provide. We are of opinion, 
therefore, that the plaintiff’s right to sue was rightly upheld. 

.. We dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Abdur Rahim and Mr. Justice Spencer. 


Kuppusami Iyengar and another .. Appellants* 
v. (Plaintiffs) 
Subbaraya Rowtha Minda Nainar& another “Respondent 
(Defendants). 
* A, A. O. Nos, 120, 121, and 122, Of IgI0. 5th November Igri. 
I. (1909) ILL.R. 33 M. 238. 2 (I91I) Io M.L.T. 214. 
3 (1904) LL.R. 6 Bom. LR. 421. 4.- (1900) 5 C.W.N, 386. 7) 
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C. P. Cy O. XXI, r. 53—Morigage decree—Attachment and purchase of 
in execution ofdecree—Decree-holder-purchaser's rights, 

A deoree-holder who attaches and purchases the mortgage-decree of the 
judgment-debtor is the latter’s representative and is entitled to execute the 
attached decree in any manner lawful forthe holder thereof, irrespective 
of what is conveyed to him by the sale certificate. . l 


Appeals from the orders of the Subordinate Judge’s Court of 
Mayavaram at Kumbaconam in O. S. No. 43 of 1893, 330f 1893 
and 35 of 1895, respectively, on the file of the Subordinate Judge 
of Kumbaconam. 


In this case the appellant had a mortgagè of certain mort- 
gage decrees against the respondenis. Appellant having ob- 
tained a mortgage decree in his favour brought to sale those 
decrees in execution and bought in court auction several items 
of land mentioned in the mortgage decrees. Ata previous stage 
of this litigation it was pointed out by the High Court’ that it 
was irregular to sell one decree in execution of another 
decree and that further execution must be only by executing 
those original decrees. So in further execution of his decree 
this appellant applied for execution of those decrees. His appli- 
cation was dismissed on the ground that the appellant 
had fully executed his decree and got a sale certificate in his 
name in respect of certain specific properties in court auction and 
that he had no right now to proceed against items which were 
not comprised in the sale certificate. 

C. V. Anantakrishna Atyar for appellant:~Having bought 
the rights of my mortgagor I am entitled to proceed to execute 
his decrees. Even if the sale certficate omits some Jands I am 
entitled to sell as it gives the four boundaries, ‘The boundaries 
prevail in spite of the wrong extent—see AMIR ALTS Luzdence, 
sth Edn., p. 618, for cases collected on the point. A mortgage is 
to that extent an assignment ; mortgage is defined as a ‘transfer? 
iu S. 54, Transfer of Property Act. Under S. 232, C. P. C. the 
transfer need not be absolute—Pasufathy Atyar v. Kothanda 
Rama Atyar +; Ramasawmt Pillatv. Muthu Chetty?. See also 
S. 25 of Judicature Act of 1873. 

K. Ramackandra Azyar for respondent:— The sale ‘certificate 


-is conclusive in the matter. ‘The certificate does not cover the 


items now sought to be sold. What was bought was only 
the mortgagor’s right in some of the properties of the original 
I. (1904) 1.L.R. 28 M. 64, 2. (1910) M.W.N. 4. 


` 
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mortgagots, z é., the original judgment-debtors, and not the de- cay oii 
crees themselves. When the sale certificate mentions the items 
specifically, the boundaries will be immaterial. ‘The other side sos 
did not contend inthe lower court that all that was contained in 
_ the boundaries was sold but relied only on the sale certificate. A 
partial transfer of a decree will not enable the transferee to exe- 
cute—Pasupathy Atyar v. Kothanda Rama Atyar!. Aftera decree 
_ the mortgage is merged in the decree—Vedapuratt: v. Valiya 
Raja?—and so there can be no right asif by assignment. As 
for boundaries not prevailing Irely on Kumar Rameshwar Malia 
v, Ram Tarak Harra.® 

C. V. Anantakrishna Adyar in reply :—S. 73 and Rule 184 
of the Rules of Practice authorise the execution of one decree in 
execution of another decree. As for Pasupathy Atyar v. 
Kodandarama? the answer is that the present application is 
under the present C. P. C. which allows execution in favour 
-= of partial transferees—O, XX1, r. 60,C.P.C. [Abdur Rahim J.:—It 
is not interest ofone of several decree-holders that has been 
transferred but itis a portion of the decree] Vedapurati2v. Valiya 
2 lays only a dictum 

The Court delivered the ‘silowite 

JUDGMENT :— Abdur Rahim J.—I think the order of the Rahim J. 
Subordinate Judge is wrong in so far as it disallows the petition 
of the appellants who are decree-holders in O. S. No. 62 of 1901 
to proceed against the properties not mentioned in the sale 
certificate dated the r6th December 1904 but included in the 
decree obtained by the Nadars, the judgment-debtors of the 
appellant, against the respondents. I have assumed that the 
properties now sought to be proceeded against are not covered 
by the sale certificate in question because there is no evidence on 
record toshow that they are, but the decrees obtained by the 
appellants against the Nadars entitle them to recover the judg- 
ment debt from ‘their persons and other properties. The propert- 
ties in dispute are undisputedly included in the mortgage 
decrees of the Nadars and ‘so all their rights in those properties 
are liable to be sold if the decree obtained .by the appellants is 
not satisfied by the sale of the Nadars’ interest in the properties 
hypothecated to them and ordered to be sold under the appel- 
lant’s decree, O. xxI, r. 53, of the Civil Procedure Code 


ok Lee I, J R: 28 M. 65. 2. (igor) I. L. R. 25 M. 300 (F.B.). 
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which governs tbis case lays down that the’ holder of a decree 
sought to'be executed by the attachment of another decree for 
sale in enforcement of a mortgage or charge shall be deemed to | 
be the representative of the holder of the attached decree and 
therefore to be entitled to execute ‘such attached decree in any - 
manner lawful for the holder thereof. It was the same Subordi- 
nate Court of Kumbaconam that passed the decree obtained by 
the Nadars against the respondents and the decree obtained by 
the appellants against the Nadars. Then all that would be 
necessary for the attachment of the Nadars’ decrees, so far as 
the properties in question are concerned, is to pass an order to 
that effect and then the appellant can .proceed to execute the’ 
mortgage decrees of the Nadars. The appeal is therefore allowed 
with costs here and in the court below and the Subordinate 
Court will be asked to dispose of the appellant’s application for 
execution according to law, 
A. A. O. Nos, 121 and 122 of 1910 
These appeals follow appeal 120 of 1910. 
A. A, O. Nos. 120, 121 and 122 of 1910. 

Spencer J.:—The decree-holdersin O.S. Nos. 33 and 43 of 
1893 and 35 of 1895 who may for shortness be termed the 
‘Nadars’ mortgaged their interest tothe appellants, who may 
be called the ‘ Chetties.’ 

The Chetties brought a suit, O. S. No. 62 of 1901, 
for sale upon their mortgage and obtained a decree. In execu- 


- tion of this decree there was a court auction at which the 


Chetties became the purchasers of the hypothecation rights of 
the Nadars in certain immoveable properties described in the 
sale certificate in these proceedings. 

The Chetties now seek to have sold by the court certain 
other lands not specified in the sale certificate but covered by the 
Nadars’ decrees. The judgment-debtors in the Nadars’ decrees 
who are respondentsin these appeals object that the Chetties 
are not entitled to exercise, against lands not included in their - 
sale certificate, powers which they have by virtue. only of their 
purchase. e i 

Outof the contentions of the parties two questions arise 
viz., (1) whether the Chetties, by their right as mortgagees, are 


entitled, so long as their decree remains unsatisfied, to step into 
the shoes of the Nadars and execute their decrees against the 
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respondents up to the limit of the Nadars? interest in the mort- “ter 
gaged properties and (2) whether the sale certificate covers the eae 

u ara a. 
lands now sought to be proceeded against, although by some Routan. 


mistake they may have not been specifically mentioned. Spencer. 


On the second point the appellants rely on the well-known 
rule that if, ina document, boundaries and extent are at variance, 
boundaries should prevail. Inthe second column of the salé 
certificate boundaries have been given, and these are said to 
include the whole extent mortgaged under the original decrees. 
But I find no proof thatthe lands now sought to be sold lie 
within these boundaries. Boundaries have been given.as the form 
requires it, but instead of the boundaries of each plot being 
stated a general description of the whole area sold is entered. 
In this case the paimash and survey numbers of the plots must 
be taken asa far more definite specification of what was sold 
than the boundaries. | 


As regards the first point it was held by the Chzef Justice 
‘in proceedings between these same parties in Subbaraya 
Rowhu Mainda Nainar v. Kuppusawmi Iyengar > that the 
mortgage interest under the decree obtained by the Nadars 
includes the right to sell the property in default of payment and 
that no order for sale of the decrees obtained by the Nadars was 
necessary in order to enable the Chetties to execute the decrees 
which they (the Nadars) had obtained. This view is supported 
by the ruling in Zarvad: Bholanath v. Batkasht ? wherein it was 
held that the sale of a mortgage debt in execution by public 
auction carries with it the right to proceed against the mort- 
gaged property. No attachment and sale under S, 274 ofthe 
old Civil Procedure Code was considered necessary in*such a 
case. In this case it appears that the hypothecated mortgage 
decrees obtained by the Nadars were sold by. the Kumbaconam 
sub-Court at the instance of the Chetties and bought in with 
‘that court’s permission, and afterwards there wasan amicable 


settlement in this court at which the sale to the Chetties was 
confimed. 


Order XXI, r. 55, Cls. (1), (3) and (g) of the new Code of 
Civil Procedure which govern the present proceedings make the 
matter much clearer than S. 273 of the old Code. Cl. (1) 


A z = ‘ 


L 5 M.L.T. 278. 2. (1901) 1.U.R. 26 Bom. 305. 
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Kuppusarmi expressly makes the rule applicable to decrees for sale in 
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enforcement of a mortgage; cl. (3) declares that the holder 
of the second decree shall be deemed to be the representative of 
the. holder of the attached decree and to be entitled to execute 
the attached decree in any manner lawful for the holder thereof, 
and cl, (6) deals withthe procedure to be followed as to 


giving of notice. 


--In Ramasawmt Pillai v. Muthu Chetty 1a mortgagee was 
held to be a transferee for the purposes of S. 134 of the Transfer 
of Property Act and to have aright as such to sue in his own 
name. The appellants inthe present case are in a stronger 
position as they are mortgage-decree-holders and have, by the 
compromise effected inthis court, become purchasers of the 
decrees obtained against the respondents. The whole interest 
of the Nadars in the decrees obtained by them has passed to the 
Chetties by operation of law and therefore the appellants were 
entitled to apply as transferees under O. XXI, r. 16, for 
execution of those decrees to the court which passed them. 
These appeals must for these reasons be allowed with costs in 
this court and the court below and the execution petition must be 
sent back to the Subordinate Judge for disposal according to law. 





IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr Juste Abdur Rahim and Mr. Justice 
Spencer. 


Subbaraya Iyer and others .. Appellants* 
Y. (Peistioners) 
Ramasawmy Pillai .» Respondent. 


CP.Cy, S. 47, O. XX, r iy Old Code,S. 257-A—Agreement between decree- 
oldey and judgment-d ebtor—LEn forceability i: execution. 
An agreement between a money decree-holder and the judgment-debtor 


Ramasawini by which the former is benefited can be enforced in execution. 


Pillai. 


The ratio decidendi of the decisions in Venkatagiri Aiyar v. Sadagopa- 
chariar? and Palaniyappa Chettiar v. Savari Nayadu 3 to the contrary has 
lost.its force by reason of S. 47 and O. xx, r. 11,0f the new Cade. Sheo Golam 
Lall v. Beni Prasgdt, Durga Prasad Banerjee v. Lalit Mohun Singh Roys , 
aud Thakoor Dyal Singh v. Sarju Pershad Missers followed. 





tA, A. O. No. I of 1910, l 29th November IogII. 
I. (1910) M. W. N. 4. 2. (1900) 14 M. L J. 359. 
3. (1908) 18 M. L. J. 548. 4. (1879) IL. Re 5 C. 27e ... 
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Appeal from the order of the District Court of Trichinopoly Subbaraya 
© ; iy ar 
in E. P. No. 51 of 1909 in O.S. No 28 of 1903. Do 
i Ramasawini 
Pillai. 
T: Natesa Azyar for appellants. 


N. Rajagopatacharzar for respondent. 
The Court delivered the following 


. JUDGMENT :—In the course of executing the decree in 

O. S. No. 28 of 1903 on the file of the District Court of 
Trichinopoly obtained upon a deed of hypothecation the parties 
entered into an agreement whereby the second defendant was 
given time to satisfy the decree on condition of his paying 
interest at 12 per cent. per anuum instead of 9 per cent. per 
annum and the decree was made executable against the person 
of the second defendant as well as by sale of the hypotheca. 
The court sanctioned the arrangement under §. 257-A of the 
Code of Civil Procedure on 26th July 1905. On August and, 
1909, the plaintiffs legal representatives sought to execute the 
decree for the unpaid balance by arrestiny the second defendant. 
The District Judge dismissed the application relying on the 
ruling in Venkatagiri Iyer v, Sadagopachartar*. lt was held in 
that decision that the court’s sanction of an agreement between 
the decree-holder and the judgment-debtor by which the former 
is. benefited does not make it a part of the decree, but the decree- 
holder must bringa separate suit to enforceit. Bhashyam lyengar 
J. pointed out that acourt has no power to vary or add to its 
decrees after they are passed except under particular provisions 
of Jaw, and he quoted in support of his view the opinion of the 
Privy Council in Kothagirt Venkatasubbana Row v. Vellanki 
Venkatrama Row * that subsequent variations of decrees unless 
made under S. 206 or S. 623, Civil Procedure Code, were wltra 
vires. Their Lordships of the Privy Council observed at the. 
same time that it was open to the court to treat such a com- 
promise as a rule of court and to stay all further proceedings 
in the decree against the 3rd defendant who along compromised 
in that case with the plaintiffs except for the purposes of 
enforcing the compromise. 





I. (1900) 14 M.L.J. 359 2. (1899) LL-R. 24 M. I. 
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Now in the present instance the compromise was sanctioned 
by the court at a time when the Code of 1882 was in force and’ 
compromises of this nature after suit were declared by S. 257-A 
to be void unless made for consideration and with the sanction 
of the court. 

When execution against the person of the 2nd defendant 


- was applied for in 1909 the Code of Civil Procedure of 1908 was 


in force and the old S. 257-A had dropped out. Further the 
old S. 2x0 had reappeared as O. xx, r. II, in a new form 
containing a provision for a court after the passing of a decree 
where and in so far as it is a decree for the payment of money 
ordering the postponement of payment of the amount decreed on 
such terms as to the payment of interest as it thinks fit. Lastly 
S. 47 of the new Code of Civil Procedure corresponding to S. 244 
of the old Code had an additional clause added to it, which 
permits courts, subject to objections that may be raised on 
account cf limitation or jurisdiction, to treat proceedings under 
this section relating to the execution, discharge or satisfaction 
of a decree as a suit or a suit as a proceeding. 


With this alteration of the law the retso decidend? of the 
decisions in Venkata gart Iyer v. Sadagopachartar? and Palani- 
yappa Chetttyar v.Savart Nayadu? has lost its force, 

We find no difficulty in following the decisions in Seo Golam 
Lall v, Bent Prasad’, Durga Prasad Banerjee v. Laltt Mohun 
Singh Roy* and Thekoor Dyal Singh v. Sarju Pershad Misser”, 
and we think accordingly that the 2nd defendant, who had the 
benefit of the arrangement for delay in execution and the order 
passed sanctioning it, is not at liberty to resile from that 
arrangement, 

The lower court’s order is reversed, and the case will be 
sent back to the District Judge for proceeding with the exe- 
cution application. 

The respondent will bear the appellants’ costs in both 
courts. 


I. (1600) 14 M.L.J. 359. 2. (1908) 18 M.I,J. 548. 
- 3. (1879) LLR. 5 C. 27. 4- (1897) LL.R. 25 C. 86, 
5. (1892) ILL.R, 20 C. 22. 
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.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Abduy Rahim. 
Adisupalli Venkata Row, Executor to the 
estate of the deceased Ramanujammal.. Appellant* 
Ue 


Marikuruthu Ammal and another .. Respondents 
Limitation Act, Art. 182—Application against one of several representa- 
tives of deceased jutgment-debtor—E ffect on other representativ?s. 


An-application for execution against one of the representatives of a sole 
judgment-debtor saves limitation against other representatives as well, 
[Ramanuj] Seivak Singh v. Hurgu Lali and Krishnajee Janardhan v. 
Murar Row Narasinga Row ? foilowed.] 


Appeal from the order of the District Court of Chingleput in 
A. 5. No. 224 of 19¢9 presented against the order of. the 
Court of District Munsif of Poonamalle in C. M. P. No. 884 of 
1906 in E. P. No. 774 of 1906. (O. S. No. 161 of 1894 on the file 
of the City Civil Court of Madras.) 


Ramanuja 
Ammal 
Y. 
Mari- 
kuruthnu 
Ammal, 


co. Joseph Satya Nadar for appelant :—If one legal represen- | 


tative is brought within the period of limitation it is enough to 
save limitation and the fact that other legal representatives are 
brought ia out of time is immaterial—Ramanuy Sevak Singh v. 
Hurgu Lal Krishnagee Janardhan w. Murar "Row xv. Narasinga 
Row?. | 
Respondent was not represented. 

The Court delivered the following 

JUDGMENT:—The judgiment-creditor had applied in time 
for bringing one of the representatives of David Pillai, namely 
the 2nd respondent Sawmi Pillai, on record and that application 
‘was granted. That being so the cases of Ramanuy Seivak Singh 
V.  Hurgu Lali and Krtshnajee Fanardhan v. Murar Row 
Narasinga Row,2 with which we agree, show that there is no/bar 
to the other representatives of David Pillai, viz., respondents 3 
and ‘4, being also brought on the record, on the present appli- 


cation. We may say that we do not understand the ground on 


which the learned District Judge distinguishes these cases. We 
order that Marikuruthn Ammal and Kalaniathi Ammal be 
brought on the, record as legal representatives 6f David Pillai, 
and set aside the order of the District Judge with costs to be 
paid by the respondents. 


- ALA. A. O. No. 23 of 1909. 28th November 1911. 
I. (1881) LLR. 3 A. 5417. 2. (1887) LLR. 12 B. 4 


+*+ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Sundara Aiyar. i 


Ponnuswamy Nadar and others .»  <Appellants* 
(Defendants Nos. 1, 2 and 
Y. 4 to 12, FJudgment-debtors) 


Letchmanan Chettiar, Minor, through 
mother and next friend Menatchi Achi and 
others , ‘.. Respondents 
(Petr. Asstgnee-Decree-holder, 
Plaintiffs Nos. x to 2, Original 
decree-holders and Supplemental 


Respondents). 
C. P. Ca, O. XXI, 7e 2—" Adjusiment "Applicability of rule—Objection 
that assignee of decree is not real assignee— Adjustment before assignment 


-not certified—Maintainability of objection. 


Objection was taken by the Judgment debtor to execution of a decree 
by its assignee on two grounds—(1) that the assignee was not the real trans- 
feree but was only a benamidar for the judgment-debtor on the understand- 
ing between the judgment-debtor and the assignee that the former will 
execute a mortgage to the latter for the amount; (2) that the decree had 
been satisfied before the assignment by the assignee agreeing to advance 
a certajn sum and to that extent the decree could not be executed in any 
event, even though the adjustment was not certified. - 

Held: Per’Abdur Rahim J.:—That the arrangement between the assignee 
and the judgment-debtor was an adjustment within the meaning of O. xxi, 
r. 2, and that the bar created by the rule applied to the arrangement pleaded, 
even though the same took place prior to the assignment. [Dictum in Rama 
Ayyan v. Srinivasa Pattar? dissented from, ] . 

Per Sundara Aiyar J.:~That the assignment ET on the 
arrangement suggested need not necessarily amount to an adjustment with- 
in the meaning of the rule; that it was always a question of the intention of 


the parties which could be decided only on evidence, and that clause 3 of O, 


xxi, 1. 2, did not prevent the judgment-debtor from proving that the assign- 
ment was not intended really for the benefit of the assignee merely because 
the fact showing that it was not for his benefit would also show that the 
assignor’s’ decree was adjusted by means of the agreement between the 
judgment-debtor and the assignee. 

S. 258 of the old Code or O. xxi, r. 2, has no application to an adjustment 
made with a third party, and the fact that the third party afterwards 
became the assignor of the decree cannot alter the position. [Rama Ayyan v. 
Srinivasa Pattar followed.] 


An assignment which operates asa satisfaction ofthe decree may be 
relied on to prave that the assignee obtained no valid title under his 
assignment. [Sutton v.Sution2; and Manmohan Karmokar v, Dwarka Nath 
Karmokar3 referred to. | 


€ A, A. O. No. 239 of 1909. 21st September, 2911. 
I. (1895) I. Ta R, Ig M, 230, 2a 26 S. C. 33° 
3 (19t0) 12 C. L. J. 312, 
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® 
Per Sundara Aiyar J. (dubitante):—Where the adjustment and the Ponnu- 
transfer deed were before the time within which a compulsory record ofthe swamy 
adjustment expired and also before the new Code came into force, the old a adar 
Code would apply even though the execution application was put in after Ce an 
the coming into force of the new Code: ee 


Per Abdur Rahim J.:—Obiter:—The Code in force at the time of the Rahim, J. 
application for execution would govern the matter. 


Appeal from the order of the Court of the Subordinate Judge 
of Negapatam in E. P. R. No. 33 of 1909 in O. S. No. 18 of 
1904. 

S. Srintvasa Atyangar and K. y. Krishnaswams Atyar for 
appellants. 


K. Srinivasa Atyangar and T. Rangaramenujachariar for 
respondents. 


The Court delivered the following 


JUDGMENTS :—Abdur Rahim J.—This appeal raises a 
question of some nicety with reference to the construction of 
Order Xx1, Rule 2, corresponding to S. 258 of the old 
“Civil Procedure Code, 1882. 


The Ist respondent applied for execution of a decree which 
he alleged had been assigned to his father by the original decree- 
holder, Objection is made to execution by the 2nd appellant, 
whois one of the judgment-debtors, on the ground that the as- 
signment which is in the name of the ist respondent’s father was 
made under an arrangement by which the 1st respondent’s father 
was to be amere benamidar for the judgment-debtors, On the 
, date of the assignment the amount due under the decree was 
Rs. 60,000, and the allegation of the judgment-debtors is that 
Rs. 15,000 out of this sum was actually paid tothe original 
decree-holders, and that an assignment of the decree was obtain- 
ed in the name of the rst respondent’s father on the understand~. 
ing that he was to hold it for the appellants’ benefit, the appel- 
lants agrecing to pay the balance of Rs. 45,000 due under the 
decree. 


’ 


The Subordinate Judge has held, by way of demurrer, that 
accepting the facts as stated by the appellants he, as the court 
executing the decree, is precluded from giving effect to the 
arrangement inasmuch as admittedly it was not certified as 
required by O. XXI, r. 2. He regards the arrangement as 
an adjustment or. satisfaction of the decree. 
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` Ponnu- . It is now contended by the learned Vakil who appeared for 
eda the appellants that here there are two questions. The. first is 
Letche anan Wiether the assignee has a good title, The next question, which 
Chettiar, would only arise if the first question is answered in the affirma- 
Rahim, J. tive, is whether there has been any adjustment or satisfaction 
| within the meaning of the law. It seems to me that on the alle- 
gations of the appellants themselves it is impossible to accept 
this contention as sound. ‘The first respondent is przma facte an 
assignee of the decree, and he applies to the court to give effect 
_to his assignment by executing the decree. The judgment- 
debtors’ objection is that the assignment was intended for iheir 
own benefit and that the first respondent was a mere benamidar. 
The question, therefore, which this court has to decide is 
whether any effect can be given to this objection of the appel- 
lants. Suppose the judgment-debtors had obtained the assign- 
ment in their own name from the decree-holders, it could hardly 
be contended that such assignment would not amount to an 
adjustment or satisfaction of the decree. AndI did not under- 
stand Mr. S. Stinivasa lyengar to contend that it would not. If 
such assignment was not certified as required by O. XXI, 
r. 2, it seems to me clear that the judgment-debtors could not 
rely upon the assignment as a bar to execution. Should the 
assignment be any the less an adjustment or satisfaction of the 
decree because it was obtained in the name of another .person‘as . 
a mere benamidar or alras the judgment-debtors themselves ? 
Speaking for myself, I am unable to see any reason why it should 
be. The language of r. 2%, paragraph 3,18. “a payment or / 
adjustment, which has not been certified or recorded as afore- % 
said, shall not be recognised by any court executing the decree.” 
If the arrangement alleged amounts to an adjustment—and there 
can be no doubt that it does—the language of the section is 
imperative that the court executing the decree shall not recog- 
nise it at all. But i is contended that the adjustment referred 
to in the Code is what purports to be an adjustment and not what ` 
has the effect of adjustment by the operation of law. There is 
no reason why the meaning of the word ' adjustment’ should be 
limited in that way when there is nothing in the section itself 
to suggest such a limitation. It isnot the name by whicha 
party calls a transaction but its legal character with which the 
court is concerned. ‘The very object of the arrangement relied on 
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by the appellant was that the deéree should be assigned to him, baa 
only that it should stand in the name of another person asa stra 
sort of altras for him. It is not.the case of the appellants, and their. Letchmañäh’ 
learned pleader does not seek torimake out any such case before us, ence 
that the object of the arrangement was that the decree should be Rahim, T.” 
capable of execution by the assignee under certain circumstances, 

and that it should not be capable of execution under other cir- 
cumstances and that the decree cannot be executed because such: 

latter circumstances have happened. ‘The appellants’ case js 

that by the arrangement in question the title to the decree pass- 

ed to them and not to the first respondent. 


It was also argued on the strength of the-words ‘shall not 
be recognised as a payment o1 adjustment of the decree,” which 
occurred in 5. 258 of the old Code, that the adjustment in. 
this case’ may be given effect to as showing want of title in 
the plaintiffs. ‘The words “as a paymeni or adjustment of the 
decree” have been omitted from the new Code, and itis the new 
code that governs the application for execution in this case, 
which was made on the 2nd February 1909. It is, therefore, not 
necessary to decide whether the words “asa payment or adjust- 
ment of the decree” could in any way help the appellants. But 
I may say that, having regard to the nature of the transaction 
alleged in the case, [ do not see how, if it cannot be pleaded as 
an adjustment, it can be relied on as showing want of title in the 
plaintiffs. The language of the legislature is that an adjustment 
which is not certified shall not be recognised by the court exe- 
cuting the decree and I find no reason for limiting the prohi- 
“bition to cases where the decree is sought to be executed by the 
decree-holdet himself. Reliance has been placed on the decision of 
Sir S. Subrahmanya Atyar J. in Rama Ayyan v. Srinivasa Eattar.> 
The judgment in that case is really based on the finding of, 
fraud committed by the transferee of the decree against the 
judgment-debtor. But the learned Judge goes on to observe, 
with reference to certain suggestions that‘occurred to him as 
regards the scope of 5.258 of the Code of 1882, it is only 
when the parties to the transaction adjusting a decree stood 
at the date of such transaction in the relation of judgment-credi- 
tor and judgment-debtor that the provisions of S. 258 would 





I. (1895) I. L R 19 M. 230, 
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ee apply. In other words, they wouid not apply if the transferee 


Nadar of the decree seeks to execute it and the adjustment sought to be 
Letchmanan pleaded is one which was entered into before the date of the trans- 
enlarges fer. With all respect to thelearned Judge, I am unable to accept 
Rahim J. this dictum as a correct exposition of S. 258. ‘Decree-holder’ in- 
cludes the transferee of the decree by virtue of S, 2 and there 
is certainly nothing in S. 258 itself which would support 
the conclusion of the learned Judge. Reference has also been 
made to a dictum of Turner C.J. in Agra Bank v. Cripps *. But 
the general observation of thelearned Chief Fustice that, if the 
bank, which in that case obtained an assignment of the decree 
against one Pinsent, was merely a benami holder, the decree 
could not be executed, is made without any reference to S, 258 | 
of the Civil Procedure Code. There isa similar dictum in 
Monmohan Karmokar v. Dwarka Nath Karmokar 2. There 
would be force in such observations where the assignee of a 
decree is a» benamidar for a person other than the judgment- 
debtor, for in such a case no question under QO. XXI, r. 2, would 
arise. 


I would confirm the judgment of the Subordinate Judge and 
dismiss the appeal with costs. 


Sundara Atyar J.— This appeal is against an order of the 
Subordinate Court of Negapatam disallowing certain objections 
raised by the judgment-debtors in O. S. No. 18 of 1904 to an 
application for execution made by the transferee of the decree- 
holders’ rights. The decree was one passed for sale on a hypo- 
thecation bond. The applicant’s father, Ramanathan Chettiar, 
obtained a transfer deed from the original decree-holders on the 
trth of April 1908. The objections raised were:—(I) that the 
real transferees under the deed of assignment relied on by the 
petitioner were the judgment-debtors themselves, and that the 
applicant was not therefore entitled to execute the decree ; (2) 
that out of Rs. 60,000, the total amount due under the decree on - 
the roth of April 1908 as per settlement of accounts between the 
original decreesholders and the judgment-debtors, the latter 
paid Rs. 15,000 to the former, and the applicant was not there- 
fore entitled to execution, at any rate for the amount so paid; 
and (3) that the execution application was bad for non-joinder of 


re m — ee A ——$—— eee i HER me NEI, 


I. (1885) ILL-R. 8 M. 455 at 463 2. (1910) 12C LJ. 312. 
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certain other persons who, according to the judgment-debtors, la 
were jointly entitled with the applicant in case the latter, should Nadar- 
be the real transferee of ‘the decree. The Subordinate Judge e nea 
overruled these contentions. The argument at the hearing of Chettiar. 
the appeal was confined to the first contention. It was decided Sundara 
by the Subordinate Judge on demurrer wlthout taking evidence. mens 
It is therefore necessary to set out the defendants’ case on the 

point precisely. The and defendant alleged that after payment 

of Rs. 15,000 out of the Rs. 60,000 due to the original decree-hol- 

ders Rs. 45,000 remained to be paid and that the applicant’s 

father, Ramanathan Chetti, agreed to advance that amount asa 

loan for the judgment-debtors. He then goes on to say: ‘“The said 
assignment deed ‘was got up in the name of the said Ramanathan 

Chettiar (that is, the applicant’s father) denamz for the benefit 

of myself and others (the others being his co-judgment-debtors.) 

The said Ramanathan Chettiar conducted .no proceedings what- 

ever on the said assignment-deed during his life time. In these 
circumstances, the petition presented by the petitioner is unsus- 

tainable according to law. . : . 


« And there was an arrangement to the effect that for the 
amount of Rs. 45,000 undertaken to be paid by the said Rama- 
nathan Chettiar as, above mentioned, and for a further sum of 
Rs. 5,000 required by me and others, in all for Rs. 50,000, I and 
the others should execute a mortgage by conditional sale or a 
usufructuary mortgage-deed in the name ofthe said Ramanathan 
Chettiar in respect of the properties mentioned in the decree in 
question, that the same should be got back after paying the said 
amount in 5 years’ time, and that the said Ramanathan Chettiyar 
should get executed the documents in respect of the same within 
sometime at his convenience.” 


The agreement between Ramanathan Chettiarand the judg- 
ment-debtors was admitted before the Subordinate Judge to have 
taken place before the roth April 1908. The deed of assignment of 
the decree was executed subsequently on the 11th of April. The 
Subordinate Judge was of opinion that, on the cofistruction of the 
judgment-debtors’ plea set out above, Ramanathan Chettiar was 
not a mere benamidar for the judgment-debtors. He says: “The 
assignment of the decree might have been intended to be a sort 
of help to the defendants, but it can in no sense be regarded as 


\t 
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Poimi- obtained for their benefit. It was-admittedly not obtained with 
Nadar the funds of the defendants. Defendants had entered into ari 
TOE ee agreement with the assignee for effecting a sale or. mortgage in 
Sen ErENE satisfaction of the decree.” This finding of the Subordinate 
Sundara Judge cannot be supported. The fact that the amount .due to 
Aiyar, J. ~ sana ; ae 
the original decree-holders was paid by the assignee may be good. 
- reason for holding that he was not a mere benamidar, but this — 
is not a necessary inference from the fact of his paying the con- 
sideration which passed to those transferors. The question, for 
whose benefit the decree was in fact transferred, is one of the ` 
intention of the parties. The judgment-debtors’ case is that it 
was intended for their benefit and that the sum of Rs. 45,000 
which the assignee paid to the transterors was advanced merely. 
as 3. loan for the judgment-debtors’ benefit. Such an arrange- 
ment is not impossible. It is not impossible that the applicant’s 
name was entered as the nominal transferee on account of his ad- 
vancing the mortgage amount as a loan for the judgment-debtors, 
and that it was intended that the right tothe decree should at 
once vest in the judgment-debtors and not in the transferee. 
The applicant’s plea that a mortgage-deed was to be executed 
by him as security for the loan would, if true, probablise his 
contention. The Subordinate Judge was wrong in holding that 
in the circumstances the right to the decree must necessarily vest 
in the applicant. He was bound to decide the question after 
taking the evidence which the parties wished to adduce. But 
the respondents’. Vakil, Mr. K. Srinivasa Iyengar, contends 
that the plea that the appellants were themselves the real 
transferees of the decree cannot be given effect to, as the plea 
really amounts to this, that the decree debt due to the original 
decree-holders was discharged by an adjustment made by means 
of the stipulations with the ist respondent’s father referred to 
above, and that, asthe adjustment was never certified to the 
Court, S. 258 of the Civil Procedure Code (Act XIV of 
1882) would operate as a bar to the plea. Mr. S. Srinivasa Iyen- 
gar, the learned Vakil for appellants urges, in reply, firstly, that 
S. 258 has no® application to a contention that the rst res- 
pondent obtained no title under the transfer relied on by him and 
= that he is not therefore the decree-holder and is not entitled to 
apply, for execution, the section being applicable only where it 
is contended that the decree is-not any. further executable at all 
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without any question as to whether the applicant is the decree- fee 
holder or not, and secondly, that the section applies only where Nadar 
the contract of adjustment is made with the decree-holder and fetchmadan 
not with a third person and that in this case the adjustment Chettiar: 
was made with the rst respondent’s father, Ramanathan Chet- Sundara 
; i pis Aiyar J- ° 
tiar, before the transfer. to him. Iam of opinion that the res- 
pondent’s contention is not entitled to succeed. Iam notsure 
that the case has not to be decided under the provisions of Act 
XIV of 1882 as the adjustment and the transfer-deed were in 
April 1908 and the time within which the judgment-debtors 
could have obtained a compulsory record of the adjustment also 
elapsed in 1908, before the new Civil Procedure Code (Act V of 
1908) came into operation. There is, however, in my opinion, no 
material difference between the last clause of $. 258 of Act 
SIV of 1882 and the same clause in O. XXI,r. 2, of Act’ 
V of 1908. In the former Act the clause ran as follows :—‘ Un- 
less such a payment or adjustment has been certified as aforesaid 
it shall not be recognized asa payment or adjustment of the 
decree by any court executing the decree.” In Act V of 1908 
the clause runsin these terms: “ A payment or adjustment 
which has not been certified or recorded as aforesaid, shall not 
be recognized by any court executing the decree.” It will be 
noticed that in the later Act the words “ as a payment or adjust- 
ment of the decree” have been omitted, But I am of opinion 
that the meaning of both clauses is the same, the word ‘ recog- 
nized’ itself implying ‘as an adjustment’. Now the question to 
be decided is whether the clause prevents the appellants from 
proving that the assignment was not intended for the benefit of 
the rst respondent, because the fact showing that it was not for 
his benefit would also show that the original decree-holders’ 
decree was adjusted by means of the agreement between the 
appellants and the Ist respondent. Im my opinion, the clause 
does not prevent it. The object of the clause, as I understand 
it, isto provide that everything preventing the execution of the 
decree should be made a record of the court so as to give 
the court complete control over its decree and the execution 
thereof. Itis not a part ofits object to restrain the transfer 
of decrees by the decree-holder to any one he chooses. It does 
not make pavments or adjustments which are not ‘recorded 
or certified to the court invalid, aud the court will give effect 
“2 
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to such adjustments in proceedings other than the execution of 
the decree. Neither is the clause a rule of evidence, forbidding 
the proof of uncertified adjustments. It merely forbids effect 
being given to such adjustments when they are set up as a de- 
fence to the execution of the decree by one entitled to do so. As 
put by Mr. S. Srinivasa Iyengar, the question of adjustment 
comes in only after a person who claims to execute the decree as 
a transferee has proved his right under the transfer. It is only 
then that the question arises whether the decree of which he has 
obtained a transfer is a subsisting one capable of execution. When 
the applicant’s right as transferee is denied by the judgment- 
debtor he has to bear the onus of proving it. Assuming that 
the fact that he has a deed of transfer purporting to be in his 
favour would be Arzma facte proof of his right and that the judg- 
ment-debtor would then have to rebut the presumption, Í can see 
nothing in the section to disentitle him to prove any facts which 
would show that the applicant is not the transferee but some one 
else, and this would be equally so even if the facts he relies on 
must necessarily show that the decree has been adjusted, for he 
does not adduce them to prove that there is no subsisting decree, 
but to disprove the allegation that.the applicant is the transferee. 
A. provision of law like the one in question should not be stret- 
ched beyond its express words and beyond the object which the 
words were intended to serve. Asa matter of fact, however, I 
do not think that in strictness it is necessary for the appellant, for 
rebutting the plaintiff's case, to go further than toallege that the 
plaintiff is not the real transferee. If he goes further to say that 
he is himself the real transferee, it is only to induce the 
court to believe his assertion that the transferee is not the 
applicant. 


The appellants’ second argument also has, in my opinion, 
much force. As already observed, the adjustment in this case, 
except with regard to the payment of Rs. 15,000, was made with 
the rst respondent’s father and before the 10th of April 1908 and 
also before he obtained the transfer-deed on the 11th April, He. 
was not then the decree-holder. Section 258 has no application 
to an adjustment made with athird party. The judgment-deb- 
tors could not compel such a person to certify the adjustment to 


. the court, This was the view held by Sudrahmanya Atyar J. in 
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Ramayyan V: Srintvasa Pattar! the facts of which case were 
Similar to those in the present.one. The circumstance that the 
Ist respondent afterwards obtained a transfer of the decree can- 
not alter the position and would not, I believe, entitle the ap- 

pellants to compel the rst respondent to certify an adjustment 


which the former did not enter into with the latter as a decree- 


holder. Asputby Sudrakmanya Aiyas J. the transfer *“ can have 
no retrospective eflect so.as to deprive the judgment-debtor of 
his right to establish that the transferee is by the anterior con- 
tract precluded from releasing the judgment-debtor.” It may 
perhaps be contended that the anterior contract is no reason for 
depriving the assignee of his rights under his transfer, that he is 
entitled-to all the rights of his transferor and therefore has the 
tight to execute the decree which has zot been satisfied on the 
record of the court. But tosuch an argument it may well be 
replied that, after entering into the contract, he should not be 
allowed toset up anyiight in opposition to that contract by 
virtue of an assignment, and, to my mind, the argument would 
apply a fortsore where the contract is that he should obtain a 
transfer for the benefit of the judgment-debtor himself. 


The appellants relied on another case, d gra Bank v. Cripps*. 
In that case there is a dictumof Turner C. J. that if a decree 
has been adjusted a subsequent transferee could not be allowed 
to execute it although the discharge has not been certified to the 
court. It might be alleged in opposition tothis dictum that in 
consequence of the adjustment not being certified, the transferor 
had still an executable right in the decree, and that the trans- 
feree was entitled to exercise that right. The answer to this 
argument no doubt would be that notwithstanding the uoa- 
certifying of the adjustment the discharge is valid in law and 
that the transferee would obtain nothing under the transfer, I 
do not feel, however, quite satisfied. that this answer is conclusive, 
and I therefore hesitate to rest my judgment on this ground. The 
view propounded by Turner. C, J. was, however,taken also by the 
Caleutta High Court in Manmohan Karmokar v, Dwarka Nath 
Karmokar 3. In that case a mortgagor-judgment-debtor, 
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seid order to defraud a subsequent purchaser of the equity of redemp- 
Nadar tion, 4 transfer of.the tights of the mortgagee-decree-hoider 
‘betchimanan whose debts he discharged in the name of a third person who 
Chettiar, sought to bring the property to sale in execution. The purchaser 
Suida ofthe equity of redemption resisted the sale. Mookergee J. 
E delivering the judgment.of the court observes (p. 321) : “In our 
opinion he is not entitled to proceed with execution under such 
‘circumstances, because as laid downin S. 233 of the Civil 
‘Procedure Code of 1882, now S.49 of the Code of 1908, the 
transferee of the decree holds the same subject to the equities, 

if any, which the judgment-debtor might have enforced against 

the original decree-holder. In substance, the assignee stands in 

no better position than the assignor as regards equities existing 

between the original parties to the judgment, and takes it subject 

to ail the equities and defences subsisting at the time of the 
assignment, whichthe judgment-debtor could have asserted 

against it in the hands of the judgment-creditor notwithstanding 

the assignee may have had no notice thereof. Hence, as well 

put in the ease of Sutton v. Sutton, + “ if the assignor has no 

title to the judgment, he can convey none to- the assignee, and, 

where a judgment, once paid though not satisfied on record, is 
assigned by the judgment-creditor, the assignee takes it subject 

to all the defences and equities which were available to the 
judgment-debtor against the assignor—-BLAcK on Fudgments, 

Vol. II, 5.953; FREEMANon Judgments, Vol. II, S. 427.” 

The further observations made by the learned Judge are appli- 

cable to the present case: ‘If again, it is proved that the decree 

has not: been formally satisfied but that the assignee isa bena- 

midar for the judgment-debtor, he ought not to be allowed to 

execute the decree as against the representative of the latter, be- 

cause the assignment in substance operates merely asa satis- 

faction of the decree.” In that case no doubt the assignee and 

‘the judgment-debtor acted in collusion against a third party, 
namely, the purchaser of the equity of redemption. But that 

fact, in my opinion, makes no difference with respect to the prin- 

‘ciple involved łn the judgment, namely, that an assignment 

which operates as a satisfaction of the decree may be relied on 

to prove that the assignee obtained no valid title ünder his 








verre ama. 
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-assigninett. It will be noticed thatin the Calcutta case the i Pinnu 
plea-that the applicant for execuiion was not the real assignee Nadas 
was raised by one who claimed to be the representative of the wa E 
' judgment-debtor. In my view, the judgment- -debtor is equally Chettiar, 
entitled to raise the same contention against the transferorin Sundara 
' this case. Aiyar J. 

On the whole my conclusion is that the Subordinate Judge's 

‘decision that S. 258is a bar to the defendants’ plea of no 
title in the rst respondent is untenable. I would, therefore, re- 
verse the order of the lower court and remand the application 

to the lower court for disposal according to law. 

Under S. 98, Civil Procedure Code, 1908, the appeal is 
dismissed with costs. 


Bananer enema 


IN THER HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar -and Mr. Justice 
Spencer. 


Muthia Chetti .. Appellant* 
v. (Prisoner) 
Emperor .. Respondent. 


Penal Code, S. 471-—"* User *— Using as genuine”’—Production in obe- 


dience to summons— Statement that document is genuine. roma 


The mere production ofa document ina answer to a command of court Y, 
(é-g'4 a summons) cannot amount to “user” of the document, nor be regard- Emperor. 
, ed as fraudulent in law. i E 


The giving of false testimony witha fraudulent intention by itself 
cannot amount toa fraudulent user ofa document with reference to which 
that evidence is given. A mere statement that a document is genuine does 
not amount to using it as genuine. [Asimuddi v. The King-Emperor) re- 
ferred to.] l 


Appeal from the sentence of the Court of Sessions of the 
Madura Division in Sessions Case No. 39 of the Calendar for IOI. 

The accused in this case was convicted of using a forged 
document when he produced it in obedience to asummons ina 
court. E l ; 

. R. Sadagopathartar for accused :—Production in a court in 
--obedience to a summons is not ‘user’. User must. be voluntary. 
. If- it was not produced-in obedience to the summons the accused 
- would have’ been guilty, under S.175, I. P. C. Whatever a man 
a ee ee a a a L 


-*Er.-A. No. 567-0f cake sb te -== ~- . th. December, ror. 
(8909) 3 TI rk, Wy Ñ. 838. . 
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does in compliance with a direction of law does not come within 
the category of an offence—S,. 76, I. P.C. User must be voluntary 
if it isto-be criminal—y Halsbury 234. This point is decided 
in Crl, M.P. 341 of 1911; see also Astmuddi v. The King-Emperor? 
and 5. 162, Evidence Act. 

C. F. Nafpter for the Crown :—The summons is to produce 


‘a document executed by a certain person which means a genuine 


document. For the purposes of this argument the production 
of a forged nOcH ment is not a production of the document asked 
for. S. 76, I. P. C., will not cover such a case. a, 


Neither S. 162, Evidence Act, nor S. 175, I.P.C., deals with 
‘user’ but only ‘ production.’ In this case the accused not only 
produces the document but also proves it. [Sundara Atyar J.— 
Proving is not using. He is not charged with perjury. Supposing 
attesting witnesses are examined. Will their proving it amount 
to user by them ?] To see whether he has used it we may look 
at his evidence and whether he relied upon it. (The accused’s 
evidence inthe civil case read.) [Spenser J.—‘ Using’ means 
using for the purpose of the case; not producing in obedience to a 
summons |. is 

- The Court delivered the following 


JUDGMENT:— In this case the accused has been convict- 
ed under S. 47r: of the Indian Penal Code of fradulently or 
dishonestly using as genuine a document which he knew or had 
reason to believe to be a forged document. . 


The facts are that the accused was ‘summoned to produce 
the document in question (Exhibit J.) in O. 5. No. 39 of 1910 
on the file of the Subordinate Judge’s Court of Madura West. 
He was not a party to that suit. In answer to the court summons 
he produced the document. He was afterwards examined as 
witness in that casé, and he gave the deposition marked as 
Exhibit K. He then stated on oath that the prosecution first 
witness in that case gave the document to him. The learned 
Sessions Judgahas found that the document was not genuine 
aud that the prosectition first witness did not give it to the 
accused We decide the case on the assumption that these find- 


ings are cotrect. So far as the production of: the document was 


I. toon tic. W. $1,858,840. 
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concerned, the accused was bound. to obey the summons of the arate 
-court. §. 162 of the Indian Evidence Act lays down that every he eee 
‘witness summoned to produce a document shall do so, and S. 175 

of the Indian Penal Code makes the non-production of it an _ 


offence punishable under that section. We adhere to the opinion 


we expressed jn Crl. M. P. No. 341 of torr that the production by 
a party of a document which he is bound by law to produce 
cannot by itself constitute a user of that document by him. He 
, cannot be put to the risk of having to consider whether a docu- 
ment answering the description contained in the summons is in 
fact genuine, and whether there is any reason to believe it to be 
not genuine. The mere production of a document in answer to 
a command of court can in no case be regarded as fraudulent in 
law. The learned Public Prosecutor argues that the accused 
did more than produce the document in this case because he 
swore when he was examined as a witness that the document 
was handed to him by the prpsecution first witness, and he 
urges assuming, as we are prepared to do for the purpose of deci- 
ding the question of law, that the accused had the dishonest 
intention, when he gave his evidence, of inducing the court to 
give judgment in favour of the plaintiff in that suit, his giving 
evidence would make the act a dishonest user of the document 
by him. We must put entirely out of account the fact that he 
produced the document, as that act was perfectly innocent. AH 
that is then left is that he gave false evidence with the fraudulent 
intention of causing loss to one of the parties in the suit, We 
are Clearly of opinion that the giving of false testimony by itself 
with a fraudulent intention cannot amount toa fraudulent user 
of a document with reference to which that evidence is given, 
Otherwise every attesting witness who gives evidence with a 
Similar dishonest intention might also be held guilty of dis- 
honestly using the document: It is not contended that there is 
any evidence in this case of user beyond the fact that he gave 
evidence. ‘There is no evidence of any previous conspiracy in 
pursuance of which he gave the evidence We shust, therefore, 
hold that the accused did not commit an offence under S. 471 of 
the I.P.C. If the evi lence he gave was false he would, of course, 
be guilty of perjury. But he is not charged with that offence in 
this case, 
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In Astmuddin. Sheik v.. King-Emperor*, Rampini and 
Gupta.JJ. held that a party who had produced a'document be- 
fore a Munsif for obtaining compulsory registration of it could 
not be held guilty of an offence under 8.471, I. P. C., by 
merely declaring it to be genuine before a Deputy Magistrate to 
whom the document was sent over by the Munsif for an inquiry 
being held as to.whether he was guilty of forging the document. 


The statement before the Deputy Magistrate was not made 
by the accused on oath and he could not therefore be convicted 
of perjury. It was sought to be argued that he was guilty of 
using the document as genuine by declaring it to be true. The 
learned Judges say: ‘He may have used the document before 
the Muusif when he brought a suit to enforce registration but he 
is not charged in this case with using the document before the 
Munsif. Heis charged with using it before the Deputy Magis- 
trate and we do not think he can be said to have committed any 
offence on the. 21st January 1902 punishable under §. 471, I.P.C.” 


There is, of course, a difference between that case and this 
in that the statement made by the accused asa witness in this 
case was made on oath, while in the Calentta case the statement 
was made by him before the Deputy Magistrate as an accused 
person and not on oath. But that does not affect the general 
proposition that a mere statement that a document is genuine 
does not amount to using it as genuine. We therefore set aside 
the conviction of the accused. We do not consider it necessary 
to pass any further order having regard to the state of the evid- 
ence on-record. The bail bonds executed by the accused will be 
discharged. 


Aiia erei 


IN THE HIGA COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling. 


Subbiak Servai and others .. Accused* in 
Calendar Case No. 744 of 1911 om the file of 
the Stationary Sub-Mapistrate of Palant. . 


Penal Code,” S. 378—“ Moveable property *—Fish in. irrigation tank 
when water is at low level. 
'” Semble :—The removal of fish from a Government irrigation tank, in 
which the water is at sucha low level that the fish cannot escape, is 
theft. i 


Ts (1907) ILC, W. N. 838. 
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' Case referred for the orders of the High Court under S. 438 
of the Criminal Procedure Code by the Additional, District 
Magistrate of Madura in his letter dated the 16th September 
Igt1, R. O; C. No. 744/ Mag. of r911. 
. Lhe Public Prosecutor (C. F. Napter) for the Crown. 

The Court made the following | 

ORDER :—The accused were convicted of theft in remov- 
ing fish from a Government irrigation tank. ‘They pleaded 
guilty, but the District Magistrate, relying on the ruling in the 


High Court Proceedings 663, dated roth April 1820, has referred’ 


the case on the ground that the capture of fish in an ordinary 
irrigation tank doestnot amount to theft. 

The ruling quoted which has been followed in a later case— 
Subba Reddi v. Munshoor Ali Sahibt—is authority for the general 
principle above referred to, but there is a reason to doubt whether 
that principle is to be applied to all casesand under all circum- 
stances or was intended to be so applied. A somewhat different 
view has been taken by both the Bombay and Calcutta High 
Courts, vide Queen-Empress v, Shatk Adam Valed Shatk Fartd * 
and Mayaram Surma v. Nichala Kantant*. In the former 
case the tank in question was an enclosed municipal tank ; but 
the rafto deczdendz was that the fish being unable to escape from 
the tank are practically in the power and dominion of the owner 
so as to be capable of being the subject of theft. It has been 
pointed out that even in an open irrigation tank, after the water 
has fallen to such an extent that both the supply and distribu- 
- tion channels are dry, the freedom of the fish is equally circum- 
scribed, and the learned Judges of the Calcutta High Court, in the 
ruling above quoted, appear to clearly recognise that under such 
circumstances a conviction for theft might be sustainable. It 
was presumably in view of those considerations that Mitler J. 


in the latest Madras case to which J have been referred (Cr. R.P, - 


No. 580 of 1909) held that each case must be decided onthe 
particular facts thereof~-in other words that the general] principle 
laid down Subba Reddi v. Munshoor Alt Saht | and the earlier 
case was not universally applicable. He accordingly refused to 
interfere with a conviction based on very similar facts to those 
in the present case. | 


Ie (1900) T.L.R, 24 M. SI. . 2. (1886) L,L.R, r0 B, 193, 
3. (1888) LOR, 15 C. 402. 
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ee In this view I cannot but concur though I fully realise the 
Inve.  desriability of a more positive exposition of the law, if it were 
possible, and the drawbacks inevitably attendant on a state of 
affairs in which an act whichis lawful to-day may become a 

criminal offence to-morrow and vree versa. 

In the present case the judgment gives no indication of the 
state of the tank, but the District Magistrate says that the Sub- 
Magistrate’s statement that the water was so low that the fish 
could not escape is probably correct. In view of this and of the 
fact that the accused pleaded guilty and have only been awarded 
‘small fines, I do not feel it necessary to call for further evidence 
or to interfere in any way with the conviction and sentence. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Ayling. 
In Cr. Ap. No 514 OF 1911. 


Arunachella Thevan .. Appellant 
l ( Prisoner) 
In Cr. Ap. No. 557 OF IgiI. 
Arunachella Thevan and another .. Appellants 
v. (Prrsoners). 
Empeior .. Respondent. 


Penal Code, Ss. 394, 397—Robbery with grievous hurt caused by one of 

Artinuchella fhe body. i 

Thevan S. 394 and not S. 397, I. P. C. will apply to the case ofa robber who 
does not himself cause grievous hurt or use any deadly weapon. 


Appeal from the conviction ani sentence of the Court of 
Session of the Tinnevelly Division in Case No. 61 of the 
Calender for Igir. 

M. D. Deva Doss for appellant. 

The Public Prosecutor (C. Fe Napier) for the Crown. 

The Court delivered the following 

JUDGMENT :—The appellants have been convicted by a 
jury of offences under Ss. 392 and 397, Indian Penal Code and 
sentenced each to 5 years’ rigorous imprisonment. This sen- 
tence, as the learned Sessions Judge himself subsequently 
discovered and has pointed out in a letter of reference, is less 
than the minimum prescribed by 5. 397, I. P. C. 

I donot fiad any misdirection in the charge to the jury 
except as regards the liability of the appellants to conviction 
under S. 397, IL P. C. The Judge, while pointing out to the jury 
that there is no evidence that these appellants caused the 


Vo 
Emperor. 
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*Cr. A. Nos. 514 and 557 of Igtr. tsth December i1gry, 
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grievous hurt or (apparently) used deadly weapons, has directed Apna coea ‘ 


the jury that they may convict the appellant of an offence under 
S. 397, I. P. C., merely because grievous hurt was caused by 
some of the robbers and (apparentiy) that some of the robbers 
used knives. This view finds no support in the wording of the 
section, especially as compared with 8. 394, I.P.C., aud is opposed 
to the ruling of this court in Cr. Ap. No. 315 of 1886 reported at 


van 
Y 
Emperor., 


page 450 of Vol. 1 of Weir’s Law of Offences and Criminal Proce- — 


dure and of the Allahabad High Court in Emperor v. Nageshwar’. 
It is not supported by the Public Prosecutor, I hold it to be 


erroneous. It follows that the conviction under S. 397, I.P.C., 


was wrong and was induced by a misdirection of the Judge. It 
must, therefore, be set aside. 

But I see no reason to interfere with the conviction under 
S. 392, I. P. C. This is fully supported by the evidence and it is 
impossible to see how the verdict of the jury as regards this of- 
fence could have been influenced by. the misdirection above 
referred to. I quash the conviction under $. 397, I. P. C,, and 
uphold the conviction under S. 392, I. P. C. The sentence is 
reduced to three vears’ rigorous imprisonment in the case of each 
appellant. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sundara Aiyar and Mr. Justice 


Spencer. ` 
Srinivasa in ar a Petitioner* 
(Def. & in S.C. S. No. 12151 of 1911 
on the file of the Presy. Sm. C. Court, 
Ve l Madras) 
Balakrishna Devai .. Respondent 
(Plaintif). 


Letters Patent, Cl. 13—Transjer of suit from Presidency Smal Cause 
Court-—Practice— Procedure— Jurisdiction, original or appellate—Appellate 
Bench, incompetent. 
The High Court is competent to deal with transfer application of a 
suit from the file of the Presidency Small Cause Court, under its extraordi- 
nary original jurisdiction under Cl. 13 of the Letters Patent; and the appli- 
cation cannot be disposed of by a Division Bench erie on the appellate 
side. 
The jurisdiction of the High Court is broadly divided into three 
classes mutually exclusive of each other: ordinary original, extraordinary 
Original and appellate. 


* C, M. P. No. 2056 of rorr. 15th December tgIt. 
I. (3906) LLR. 28 A. 404. 
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v, 
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_ Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to or- 
der the’transfer of Smali Cause Suit No. 12151 of 191i from the 
dle of the Presidency Court of Small Causes, Madras, to the file 
of the High Court. 

M: Subrahmania Atyar for petitioner. 

T. Kthtraja Mudaltar for respondent. 

The Court made the following 

ORDER :—This is an application for he transfer of a 
suit from the Presidency Court of Small Causes to this court 


and the application has come on before us, as a Bench sitting 
on the appellate side of the cuurt 


A preliminary objection was taken by the counter-petitioner 
that we have no jurisdiction to hear it, as the application should 
be made toajudge sitting on the original side. We are of 
opinion that this objection must be upheld. : 


S. 13 of the Letters Patent gives power to the High Court 
as a Court of Extraordinary Original Civil Jurisdiction to with 
draw a suit pending in any other court and to try and dispose of 
it itself. According to that section the power of transfer isto 
be exercised bythe High Court as a court of extraordinary 
original jurisdiction. It is contended that this does not show 
that this court has not also got the power to direct a transfer in 
the exercise of its appellate jurisdiction. Relianceis placed 
in support of this contention on S. 24 of the Code of Civil Pro- 
cedure and on Appellate Side Rules of Practice, Rule No. 2, 
Cl. (4). So far asthe former provision of law is concerned, it 
merely gives power to the High Court to withdraw a suit pending 
in any court subo. dinate toit and to try and dispose of the same, 
and has nothing to do with the question whether the High 
Court shouid exercise the power as acourt of original or appel- 
Jate jurisdiction. It does not, therefore, help the petitioners con- 
tention in any way. 

With regard to r. 2, cl. 4 (£), of the Appellate Side rules, 
that provision is equally useless to the petitioner. The object of 
that rule is only to lay down by how many judges of the court the 
matter referred totherein is to be disposed of. The rule applies 
only to the appellate jurisdiction of the court and is of no use in 
deciding whether an order of transfer in any particular class of 
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cases falls within its appellate jurisdiction or not. That question 
must be decided apart from the rule. It has nothing to do with 
the question whether the court has the power in the exercise of 
its appellate jurisdiction to make a transfer from the Small 
Cause Court to the High Court. 

The question then is—Is the order of transfer in this case 
one to be made in the exercise of Original or Appellate juris- 
diction of the court. Whetever may be the view to be beld, in 
the absence of clear legislative provision on the subject, it ap- 
pears to us that under S. 13 of the Letters Patent we are bound to 
hold that such an order should.be made by thé court as a court of 
extraordinary original jurisdiction. The terms ‘original’ and 
‘appellate? jurisdiction are used in contradistinction to each 
Other, and it would be extremely inconvenient, if not absolutely 
illegal, to hold that the same function can come within the pur- 
view of both original and appellate jurisdiction. The juris- 
diction is broadly divided into tiree classes mutually exclusive 
of each other, viz., ordinary original, extraordinary original, and 
appellate jurisdiction. Our view is in accordance with the order 
of the Chief Fustice in C. S. No. 264 of 191x, although the point 
was not expressly dicided there, the application having been 
made under S. 13 of the Letters Patent. The same view was 
held in Zkomıs Robert Doucett v. Josiah Patrick Wise? - where 
also the application appears to have been made under S. 1 3 of the 
Letters Patent. | l 

Our attention has been drawn to a case in Kadambinit Bati 

v. Madan Mohan Basack?. That case merely decided that an order 
of transfer from the Presidency Court of Small Causes to a mofus- 
sil court of original jurisdiction could be properly made in the 
exercise of the High Court’s appellate jurisdiction. That isa 
case to which S. 13 of the Letters Patent would not be ap- 
plicable. There is no doubt that the Presidency Court of Small 
Causes is subject to the superintendence of the High Court. 
That isexpressly declared by S. 6 of the Presidency Small 
Cause Court Act. But that fact does not decide in what man- 
ner the High Court is to exercise any of the powes which it has 
with respect to proceedings in the Small Cause Court. The ques- 
tion of trausfer of suits irom that court to the Higb Court is 
regulated by S. 13 of the Letters Patent. 

I. (1865) 4 W. R. Mis. 7. . 2 (1898) 3 C. W, N. 247. 
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We must therefore uphold the objection, and we direct that 


the application be returned to the petitioner to be moved before 
a Judge or Judges of the court sitting on the original side. 


Pee netna greene ak 


IN THE HIGH COURT OF JUDICATURE OF MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice 


Spencer. l 
Saminatha Pathan ... Appellant” 
v. ( Petrtroner) 
Soranatha Ammal . >. Respondent 
(Defendant). 


C.P. C. (Att XIV of 1882), S. 545, CL. (¢). = O. wai. r. 5 (c)— For the due 
performance of such decree or order”— Deposit for stay of execution pending 
appeal on claim petition—Subsequent order for stay of sale of pari— Applica- 
tion for refund. 

Proviso (c) of S. 545, C. P. C. (1882), cannot be said to contemplate a 
decree or order in a separate proceeding to be instituted in future. 

In execution of a decree for maintenance, attachment was made of 
certain property. Appellant—~a purchaser of the property pending the suit— 
objected to the attachment, but his objections were disallowed. On 
appeal from the disallowing order he deposited the maintenance amount and 
obtained stay of executicn. The appeal was dismissed. When the 
property was about to be sold, the appellant again objected and it was 
decided that a moiety of the property conld be sold in execution of the 
decree for cost, but not in execution of the decree for maintenance. The 
appellant under the circumstances applied for a refund of the deposit. 

Held :—(t) That it would be open for the appellant to withdraw the 
money by satisfying the decree for cost. 

(2) That the decree-hoider could not ask for the money to be kept in 
deposit on the plea of his intention to sue for a decree for sale of the 
attached property under the provisions of the Transfer of Property Act and 
that the money must remain in court till he obtains that decree. 

Appeal from the order of the District Court of Tanjore in 
Interlocutory Application No. 412 of 1909 in A. S. No. 618 of 
1907. | 

G. S. Ramachandra Artyar for appellant. 

N. Rajsagopalachart for M. Subrahmania Atyar for 


respondent. 

The Court delivered the following 

JUDGMENTS :—Abdur Rahim J.—The appellant sought 
to obtain a fefund of the amount deposited by him under 
orders of the lower appellate court, which directed that sale 
of the property to which he laid claim in execution of a decree 
for arrears of maintenance obtained by the respondent against 
+ A, A. O. No. 2660f1909. ~~ 27th September, orl. 
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the second defendant in the suit should be stayed on his ae 


making the deposit. The appellant was the first defendant v. 
; : , ely Soranatha 
in the ‘suit but there was no decree against him. He, Ammal. 
however, purchased the property pending suit, and on the pig 
strength of that purchase objected to the attachment and it 

was in appeal from the order disallowing the objection that 

the amount which the appellant seeks to withdraw from | 
court was deposited and execution stayed. The order of the” 
court executing the decree was upheld and execution was allow- 

ed to proceed. When the property was ordered to be sold the 

_ appellant again objected and it was ultimately decided by the 
lower appellate court that a moiety ot the property could be sold 

in execution of the decree for costs, but not in execution of the 
decree for maintenance. Under the circumstances the learned 
District Judge has held that the appellant cannot obtain a refund 

of the deposit and the reason for his so holding, as we understand 

the judgment, is that the deposit must be taken to have been 
made a condition that he would be entitled to withdraw the 
deposit if he succeeded inthe appeal in which the stay was 
granted. He would take no notice of the result of the sub- 
sequent appeal from the order directing.sale of the property. I 
think this is placing too narrow a construction on S. 545, 
proviso (c), of the Code of 1882, corresponding to O. XLI, r. 5, 
proviso (c), of the new Code. What the section says is that 
security is to be given by the applicant for the due performance 

of such decree or order as. may ultimately be binding on him. 
Here the appellant’s objection in the first instance was disallowed 

on the ground that it was premature. In his objection for the. 
second time he succeeded to this extent: that it was held that the 
property could be sold only in execution of the decree for costs. 

The decree-holder is, moreover, entitled to say thatthe entire 
money in deposit shall remain security. for the due performance 

of the decree forcosts. But he cannot say that he is going to 

sue for a decree for sale of the attached property under the pro- 
visions of the Transfer of Property Act and therefore the money 

must remain in court until he has obtained such decree. If such 

a suit be instituted that will be a separate proceeding Proviso . 

(¢) of S. 545 of the Civil Procedure Code of 1882 cannot be 

said to contemplate a decree or order in a separate proceeding to 

be instituted in the future. It will be open, therefore, to the 
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appellant to withdraw the amount in deposit by satisfying the 
decree-for costs, This appeal, however, fails in as much as the 
appellant did not offer to pay up the decree for costs, in execution 
of which his property is under attachment. The appeal is there- 
fore dismissed, but in the circumstances each party will bear his 
own costs. 


o Spencer .J:-~The facts are stated in the lower court’s judg- 


ment A preliminary objection bas been taken as to jurisdiction. 
The deposit was made under S. 545 of the Civil Procedure 
Code of 1882 (corresponding to O. XLI, r. 5, of the new 
Code) under orders of the appellate court as an appeal was pend- 
ing against an order passed inexecution. Underthe new Rule 
8 of O. xLI the powers of courts under rr. 5 and 6 extend 
to cases where an appeal is preferred from an order in execution. 
The Code contains no distinct provision for refund of amounts 
deposited as security. Conrts deal with them under their general 
powers (S. 151 of the present Code), The appellant migh, 
have applied in the first instance under S. 546 [last part 
corresponding to O. XLI, r. 6 (2)) for the stay of the sale 
of the immoveable property in which he had an interest by his 
purchase. Looking to the provisions of S. 583 (correspond- 
ing to S. 144 of the new Code) I am not prepared to say 
that the appellant had no docus standt in the District Munsif’s 
Court to apply for the return of his money. This objection too 
should have been taken earlier. 

On the merits, I think the District Judge was right in re- 
fusing to allow the deposit ta be withdrawn so faras it represent- 
ed costs and this was a sufficient ground for dismissing his peti- 
tion, If the appellant -had applied to withdraw the amount 
deposited by him after deducting the respondent’s costs, the 
application might have been allowed. As he applied for the 
return of the whole.amount, his application was rightly rejected 
in both courts. So far asthe deposit represented the main- 
tenance amount, I agree with the view taken by my learned 
brother whose, judgment I have had the opportunity of perusing. 
This appeal must be dismissed with the remark that if the 


appellant takes the step of making a fresh application, the lower 


courts wili consider the above remarks in dealing with it. Each 
party will. bear their own costs. 


Sap HRS 
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IN THE HIGH COURT OF- JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr,° Justice 
Spencer. 


Komma Somakka ais Appellant * 
Vi nC. M.A. & C.R. E.) 
Kovidalu Pedda Ramiah .. Respondent 


in C. M. A. & C. R. P.) 


Guardiansand Wards Act, Ss. 24, 43—Orders under— Jurisdiction, nature 
of—Order directing third person to pay money to guardian for minor— 
Revision—C. P. C., S. 115. 


The District Court has no jurisdiction, under the Guardians and Wards 
Act, over persons other than tke guardian of a minor and cannot enforce 
rights and claims of the ward for or against the ward by proceedings under 
the Act which doesnot provide any machinery for the same; and conse. 
quently an order directing the step-mother of a minor to pay the minor’s 
marriage expenses to the minor’s guardian purporting'to be made under the 
Act but not really warranted by it is without jurisdiction and is liable to be 
set aside under S. 115, C. P. C. 


Appeal and petition under 5. 115 of the Civil Procedure 
Code against the order of the District Court of Cuddapah 
inf. A. No. 127 of r909 (O. P. No. 32 of 1909). 


A. Ramachandra Atyar, for L. A. Govindaraghava Azyar for 
appellant. There is no provision ot law which permits the 
court to make an order directing a stranger (here a step-mother 
in possession of the minor’s father’s property in her own right) 
not being a guardian of the minor and not being in possession of 
the minor’s property to pay the guardian forthe person of the 
minor for the expenses of the marriage of the minor. 


T. V. Seskagirt Aryar for respondent :—This is not-a case 
of absolute want of jurisdiction. The District Court would, as a 
civil court, have jurisdiction to go into the matter. No objection 
was taken toits dealing with the matter under the Guardians 
and Wards Act. It is stibmission to jurisdiction, which prevents 
the party from questioning the validity of the order—Sadaszva 
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Pillay v. Ramalinga Pillay?; Gurdeo Singh v. Chandrika Singh 
& Chandrika Singh v. Rashbehary Singh ? ; The Manager of the 
Court of Wards, Kalahast? Estate v. Ramasamt Reddi’. 

There is a waiver of the objection to jurisdiction. There could 
be no question that the estate is liable—Ranganatkammal v. 
Ramanuja Atyangar*; Vatkuniam Arumanayagar v. Kallaptran 


` Atyar®. 


Rahim, J. 


A. Ramachandra Atyar, in reply, relied upon Ledgard v. 
Bulls. 

The Court delivered ihr following 

JUDGMENT :— Abdur Rahim J.:—In this case we are 
asked to revise by way of appeal, or under 8. 115, Civil Pro- 
cedure Code, an order made by the District Judge of Cuddapah 
upon a petition presented to him under Ss. 24 and 43, Guar- 


' dians and Wards Act, by the guardianof a certain Hindu female 


minor praying for permission to give the minor in marriage to 
a certain person mentioned in the petition, and for an order 
directing the appellant in this appeal, who isthe surviving 
widow of the father of the minor girl and in possession of his 
estate, to pay Rs. 800 for the expenses of the contemplated 
marriage. The appellant appeared in answer to the notice and 
pleaded that, under the circumstances mentioned in her counter- 
petition, she was not liable to make any payment, and that the 
proposed marriage was not suitable. She took no objection to 
the jurisdiction of the District Court to make‘any order against 
her on the petition, and after hearing the pleaders on-both sides 
the court passed the order: ‘The petition is allowed with 
costs, Rs. 3001s sanctioned. Fees Rs. 5.” The order, having 
regard to the prayer in the petition, has the effect of directing 
the counter-petitioner to pay Rs. 300 and costs to the guardian, 
No ‘issues were framed and no evidence appears to have been 
taken and apparently none was adduced by either party. 


The first question argued is that the order is bad for want 
of jurisdiction and must beset aside on that ground. Now there 


-can be no dotfbt that so much of the order as directs the appellant 


to pay Rs. 300 to the petitioner for purposes of the miunor’s 


I, (1875) 2. I. A, 219. 4 (1907) I. L R 36 C. 193. 
3 (1905) I. L, R. 28 Me 437 4. (I911) 10 M.L.T. 57 5. C 21 M.L.J. 600. 
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marriage is not warranted by any provision of the Guardians 
and Wards Act. This is conceded by Mr. Seshagiri Iyer who 
appeared for the respondent: But he contends that as the Dis- 
trict Court could have, in a suit properly framed for the pur- 
pose, passed a decree to the same effect, this order cannot be 
said to have been passed without jurisdiction but at the worst 
there was only an irregularity in the way the court assumed 
jufisdiction, and as no objection was taken to the course adopt- 
ed at the time, it must be deemed to have been waived and the 
order cannot now be impeached for want of jurisdiction or on 
the ground of irregular exercise of jurisdiction. He does not, 
however, contend, and very rightly, that if the order is without 
jutisdiction, altogether, either waiver of objection or consent on 
the part of the appellant to the course followed could .make the 
order valid. There can be no doubt that the District Court 
which passed the order appealed against couldhave, in a regu- 
larly instituted suit, passed a decree against the appellant to 
substantially the same purport. At the same time the power 
vested in the District Court under the Guardians and Wards 
Act is so totally dissimilarto its power as a court of ordinary 
civil jurisdiction that I think it will be going much too far to 
say that an order purporting to be made under, but which in fact 
is not warranted by, the provisions of that Act can be treated as 
a decree passed in a suit. The two jurisdictions ate wholly dis- 
tinct though exerciseable by the same official: It is nota case 
of the exercise of the same jurisdiction by different forms of 
procedure. | 


The whole scheme of the Guardians and Wards Act, gener- 
ally speaking, is to entrust to the District Court the duty of 
looking after the welfare of the minor’s person and property, aud 
for this purpose it gives it power to appoint a guardian to have 
charge of the minor’s person and property as the most feasible 
mode of discharging its duty. The guardian is really the hand 
of the District Court and is to act under its advice, control and 
constant supervision. The Act does not profess to give the 
District Court any power or authority over persons other than 
the guardian of the minor except in so far asit deals with the 
question as to who is the proper persou to be appointed guardian 
or whether a particular guardian should be removed or not and 
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for the purpose of 1estoring the ward to the custody of the guar- 
dian. Otherwise the enforcement of rights or claims of the 
ward or against the ward is left to be regulated by ordinary 
proceedings by suits and the Act does not provide any machinery 
for deciding upon or enforcing any such claims, though so far as 
the guardian is concerned the District Court is vested with 
very wide disciplinary powers over him in order that it 
may enforce the orders passed against him under the Act. 
The jurisdiction or power conferred upon the District Court by 
this Act is of a very special and limited character and the pro- 
cedure prescribed under the Act, whichis of a summary character, 
though appropriate for the determination of questions arising 
therein, is very different from the procedure laid down by the 
Civil Procedure Code for the trialof suits. That being so, can 


-we uphold an order such as this, which purports to be made 


under, but is not in fact warranted by, the provisions of that Act 
asa decree passed ina suit? After the best consideration I 
have been aòle to give to the matter, my conclusion, as already 
indicated, is that the question myst be answerea in the uegative. . 


In dealing with the question certain facts must be borne. 
in mind. In the first place the order in question in this case is 
impeached in the course of the ame proceedixgs by way of 
appeal and not collaterally as when a party who has alloweda 
decree or order to become final impugns its validity for the first 
time when it is souglit to be enforced in execution or wishes to 
reopen the question in a subsequent proceeding treating the 
previous adjudication as null and void. ‘Then, this is not a case 
in which the parties expressly agreed that the: court should adopt 
the particular course alleged to be beyond its power, or where 
one party by his conduct has estopped himself from raising the 
question of validity ofa particular proceeding. Here all that 
happened was, the appellant failed to object to the District Court 
dealing with the matter by proceeding under the Guardians and 
Wards Act. Again, the District Court purported to make the 
order in the exercise of a jurisdiction conferred on it by a special 
statute very different in its nature, scope and the way in which 
it is to be exercised from its jurisdiction as a court of ordinary 
civil jurisdiction. It is not, therefore, a case in which a court 
purports to act in the exercise of a particular jurisdiction but 
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adopts a form of procedure prescribed for one department of 
that jurisdiction, rather than another. 


If these facts be borne in mind, the present case is easily 
distinguishable from the class of cases relied on by Mr. Seshagiri 
Iyer. For instance in the case of Sadastva Pillat v. Ramalinga 
Pillai 1 the question was whether mesne profits which accrued 
after the decree and were not expressly provided sor in it could 
be tecovered from the respondent in the appeal before the Judi- 
cial Committee, in execution or only by a separate suit. It ap- 
peared that the respondents had executed bonds to account for 
mesne profits after the date of decree in accordance with an order 
which was not objected to either in the first instance or by way 
' of appeal, and their Lordships held that the liability to account 
was made“ a question relating to the execution of the decree” 
or that at all events the respondents by their owu agreement 
aud subseqrent conduct were estopped from saying that the 
mesne profits in question were not -payable under the decree 
according to the principle laid down in Pusat v. Attorney- 
General of Gibraltar ?. On the question whether the order 
was without jurisdiction they observe: ‘The court had 
a general jurisdiction over the subject-matter though 
the exercise of that jurisdiction by the particular proceed- 
ing may have been irregular.” The court in that .case was 
in fact exercising its ordinary ‘civil jurisdiction though by 
means of a proceeding prescribed for the execution of decrees 
and not for the trial of suits. The principle thus enun- 
ciated by the Privy Council has no application therefore to this 
case. Nor is thisa case, as I have already pointed out, of estop- 
pel. In Prsani v. Attorney-General of Gibraltar? the Attorney- 
General had filed an information claiming for the Crown certain 
Jands which belonged to a deceased person as escheat for want 
of heirs. The defendants put forward their several claims to the 
land, and on the motion of the Attorney-General, when he found 
that he failed to establish the claim of the Crown, it was agreed 
among all the parties that the rights of the defendants, as be- 
tween themselves should be declared, whatever might be the event. 
of the suit regarding the claim of the Crown. By the decree it 


was declared that the lands had not escheated to the Crown and 
iN a aN he AE AE PEE O ee A 
I. (1875) LLR 21. A. 219 2. L.R-5 P. C. 516. 
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“that a certain will of the deceased was valid. -On an appeal 


being preferred to the Judicial Committee from that decree, a 


' preliminary objection was taken to the competency of the appeal 


on the ground that the decree, so far as it declared the rights of 
the defendants, must be treated as an award of an arbitrator. It 
was held that the agreement.was binding but the preliminary ob- 
jection was overruled onthe ground that, though thecourse adop- 
ted by cousent was a deviation from the cursus, curtae, yet, as the 
parties meant to keep themselves zz curtae and the judge clearly so 
understood them, there wasan appeal. The court had juris- 
diction over the subject and the assumption of the duty of another 
tribunal was not involved -in the question. They then pointed 
out that departures from ordinary practice by consent are of fre- 
quent occurrence, and that unless there is an attempt to give the 
court a jurisdiction which it does not possess ot something 
Occurs which is sucha violent strain on its procedure that it 
puts it entirely out of its course so that the court of 
appeal cannot review the decision, such departures have 
never been held to deprive either of the parties of the right of 
appeal. Mr. Seshagiri Iyer has not raised any question as to 
our power to revise the order. Then is not this a case of assump- 


tion by one tribunal of the duties of another ? As I have tried to 


show, the powers and the duties of the District Court under the 
Guardians and Wards Act are wholly dissimilar to its powers 
and duties as a court of civil jurisdiction, and-when it acts under 
such special statutes, it must, in my opinion, be regarded to be 
acting as a tribunal other than a tribunal of general civil juris- 
diction. When, as here, the difference between the two jurisdic- 
tions is not one merely of form but of a radicalnature having regard 
to their: scope, subject matter, and the rules regulating their 
exercise, the fact that both are vested in one and the same tribunal 
would not make an order which is made in the exercise of one 
jurisdiction liable to be regarded as if it was properly made in 
the exercise of the other jurisdiction. 


In Ledgard v. Bull, another judgment of the Privy 
Council, all that is laid down is that in a suit tried by a compe- 
tent court the pa‘ties having without objection joined issue and 
gone to trial upon the merits, cannot subsequently dispute the 
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jurisdiction on the ground of irregularity in the initial procedure, | 
which, if objected to at the time, would have led to the dismissal 

of the suit. Butin this case, as I view the matter,’the liability - 
of the appellant never formed the subject of trial by the District 

Court as.a court of general civil jurisdiction. The same answer 

applies to the case reported in Gurdeo Singh v. Chandrika 

Singh & Chandrika Singh w. Rashbehary Singh , in which the 

learned Judges discuss at length the distinction between inherent 
absence of jurisdiction and irregular assumption of jurisdiction. 

I think the proceeding in question ought also to be set aside 
on the ground that it is such a violent strain on the procedure 
that it puts it entirely out of its course, so that the court of appeal 
cannot review the decision. I may observe here that the course 
adopted by the District Court not being by agreement of the parties 
there could be no question of its acting as arbitrator soas to 
deprive either party of his right of appeal. If the case had 
been tried as a suit under the Civil Procedure Code, it 
would have to be tried in the court of the District Mun- 
sif and the parties would then have a right of successive 
appeal tothe District Court and to the High Court. There 
is no authority to which our attention has been drawn 
which would justify us in saying that because the appellant did 
not take objection to the course adopted by the District Court 
he must be taken to have waived such rights of appeal as he 
would have hed if the matter had been properly tried as an 
action. If the proceeding in question were to be treated as one 
under the Guardians and Wards Act there would be no appeal as 
it is not covered by S. 47, and if it be regarded asa decree ina 
suit tried by the District Court in its ordinary civil jurisdiction, 
then we must hold that by mere failure to object tothe District 
Court dealing with the matter under the Guardians and Wards 
Act, the appellant has deprived himself of the right of second 
appeal which otherwise he would have had. This I am not pre- 
pared to holdin the absence of express authority. Further, if 
the matter had been tried as a civil action, issues would have 
had to be framed and there would have been a proper judgment 
and a decree. As it is, there are no issues, no judgment, and no 
decree, and it is difficult to see how we can properly revise th, 
order of the District Court on the merits. 

1, (Xop J.L.R. 36 C. 166, 
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All this shows that the proceeding of the District Court is so 
completely outside the ordinary course of trial of civil actions 
that it must be held to be without jurisdiction. Besides, even if 
it were possible to treat the order asa decree in an action it 
would be liable to be set aside on the ground that there has been 
no proper trial. But as I am of opinion that the order has been 
made without jurisdiction under the Guardians and Wards Act 
it must be set aside under S. 115, Civil Procedure Code. I would 
therefore allow the Civil Revision Petition and set aside the 
order of the District Court in so far as it directs the counter- 
petitioner in that court to pay Rs. 300 with costs in this court 
and leave each party to bear his own costs in the District Court. 


Spencer j :—Assuming that the District Judge intended his 
order— The petition is allowed with costs. Rs. 300 is sanctioned: 
Fees Rs. 5-0-0” —to be tantamount to a money decree for Rs. 300 
and costs, and executable as such against the respondent, I 
agree with my learned brother, whose judgment I have had the 
advantage of reading, that the order was irregular and without 
jurisdiction although the question before us is not covered by 
authority and presents some difficulty. 


In the petition presented under S. ro of the Guardians 
and Wards Act for the appointment of a guardian for the minor 


it was stated that the property left by the minor’s father devolved 


on his second wife, the respondent, and isin her enjoyment, and 
that the minor has no property whatever. It was not alleged at 
the hearing of the present appeal that the minor has any sepa- 
rate estate. Her step-mother has, it appears, a widow’s estate 
and she has only an expectancy. Itis possible that the District 
Judge, in passing orders about the minor’s marriage, may have 
lost sizht ofthe fact that there was no fund under the control of 
the court out of which the marriage expenses might be defrayed, 
and this surmise is rendered probable by the use of the word , 
“ sanctioned” instead of “decreed,” If the minor had property 
of her own and if the District Judge only intended to fix the 
amount whichs in his opinion, was a suitable amount to spend on 
the minors marriage there would clearly have been’ nothing 
beyond his competence in the order passed. The petition under 
53.23 and 47, however, contained a prayer to direct the respondent 
to pay Rs, 800 for marriage expenses and both parties have 
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construed the order as a direction to her to pay a sum of Rs. 300. 
Treated as such the Guardians and Wards Act gave the ‘judge 
no power to make the order and I agree that it should be set 
aside as without jurisdiction, the parties to. bear their own costs 


in the District Court and the respondent to bear his own and 


the appellant's costs in this court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


Sengoda Goundan .. Appellant* 
Y (Plaintif) 
Varadappan altas Raju Goundan & others . . Respondents 
(Defendants) 


Land tenure—Tree patta—Cancellation—Incidents—Position of tree 
patiadar and land paitadar. 


The cancellation of a tree patta means that Government will no longer 
make any demand on the pattadar for revenue in respect of the trees; 
and in the absence of any contention or proof that the Government resumed 
possession of the trees or made any grant of them to the land pattadar, the 
tree pattadar is entitled to be in possession of the trees. 


Quaere :—How far the tree pattadar guoad the Government is affected 


by the cancellation of the tree patta and whether the Government can 


resume ownership of the trees. 

Second appeal from the decree of the District Court of 
Salem in A. S. No. 188 of r909 presented against the decree of 
the Court of the District Munsiff of Namakkal in O.S. No, 1192 
of 1908. 

In this case the plaintiff had pattas issued to him for 
several years bythe Governmenttin respect of certain trees 
standing on certain land in Salem District. Three years after 

_the Government cancelled the issue of the tree pattas, the 
plaintiff sued the owner of the land for the recovery of the trees. 
The lower court held that the plaintiff lost his right to the trees 
by the cancellation. 

S. Varadachart for T. R. Venkatarama Sastri far appellant. 

V. Viswanatha Sastri for respondent. 


S. Varadachart.—The right to the trees is not gone by the 
cancellation. The two decisions which have some bearing on the 





* S. A. No. 726 of 1910. 7th November tort. 
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question are Thetvw Pandithan v. Secretary of State for India} 
and Reference under $.39 of Act. Viof 18827. I refer also to B.S.0O. 
18 (1900 Ed.) p 36; Maclean’s Edn. B. S. 0.6, p. 5, 6, 7; to the 
Boards 5. O. 18 (1907) which says that after cancellation the 
right to the trees vests in Government and that the usufruct in 
the tress is destroyed. [Court.—Which patta was earlier, the one 
relating to the land or the one relating to the trees?] No 
evidence on this point, but separate pattas for each were existing 
for at least 20 years. Though I cannot cut the trees I can have 
the usufruct. s 4 

V. Viswanatha Sastrt.—When the tree patta is cancelled the 
title to the trees is gone—Board’s S. O. 18. A patta for the land 
after the cancellation of the patta of the trees with a higher 
revenue is a patta for the full ownership of theland. With the 
land the trees go—Salem District Manual,” 434. [Cour#—Not 
where there are distinct rights with regardto each ? Why not 
the plaintiff succeed on his previous possessory rig ht ? | 

The Court delivered the following 

JUDGMENT :—In this case the plaintiff (appellant) held 
a pattah for certain trees‘on land in certain survey fields, and the 
defendants (respondents) held the pattah for the land. The 
plaintiff had possession of the trees for more than twenty years 
prior to 1906. In that year, the Revenue authorities cancelled 
the pattah which they had given to the plaintiff. The defend. 
ants then interfered with the plaintiff's enjoyment of the trees 
and deprived him of their possession. The plaintiff therefore 
brought this suit to recover possession of the trees and for mesne 
profits. 


‘The District Munsif gave him a decree but the District 
Judge reversed it on appeal and dismissed the suit. Wethink 
the decree of the District Munsif is right. 

The successive Standing Orders of the Board of Revenue, 
Madras, in regard to tree pattahs are found at pages 5, 6and 7 - 
of Maclean’s Edition of 1878, and at pages36 and 40o0f the 
Government Editions of 1900 and 1907 respectevely. 

The respective rights of parties in the position of the plain- 
tiff and defendants, who for the sake of brevity are called tree- 
pattadars and land-pattadars respectively are discussed in the 
x. (4898) LLR, 21 M 433 (RB) (1889) L-LeR, 12M. 203 
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cases reported in Reference under S. 39 of Madras Forest 
Aci and Thesva Pandithan v. Secretary of State for India *. 
It was there held that the tree pattadar “ has an interest, during 
the continuance of the patta, in the tree itself and in all that is 
necessary for the growth of the tree including the soil in which 
it grows.” 


The District Judge held that that the plaintiff's interest 
in the trees ceased to exist as soon as the pattah was can- 
celled and that he could not rely on his possession because it 
was not really adverse to the defendants but was rather that 
of alicensee and when the tree pattah was cancelled the effect 
. was to “ complete the land pattadar’s natural and usual proprie- 
tory rights in his land by cancelling the limitation which the 
existence of the tree pattah imposed on him. 


We do not think that this view is correct. So far as 
appears in this case the only effect of the cancellation of the tree 
patta was that Government no longer made any demand on the 
pattadars for revenue in respect of the trees. It is not shown or 
even contended that Government resumed possession of the trees, 
or made any grant of them to the defendants. The District 
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Judge no doubt states that when both pattahs were in existence ' 


‘the land pattadar was credited with whatever revenue was 
collected from the tree pattadar and that on the cancellation of 
the tree patta the whole revenue was payable by the land 
pattadar. But this cannot be taken ‘to evidence a grant of the 
trees to the land pattadar and the District Munsif points out that 
no revived pattah was issued to the latter enhancing the reve- 
nue payable by him. The Government is no party to the suit 
and it is unnecessary to consider how far, if at all, the position of 
the tree pattadar guoad the Government is affected by the cancel- 
lation of the tree pattah. For all that appears the rights of the 
tree pattadar may have been and probably were in existence be- 
fore the land patta was granted. Even if. it is assumed that 


Government by cancelling the tree pattah could and did resume 


complete ownership of the trees, there was no grant of them to 
the defendants and there is no foundation for regarding the 
defendants as the owners of the trees. The plaintiff was in 
possession of the trees until dispossessed by the defendants some 


I, (1889) LL-R. 12 M. 303. 2, (1898) I.1,.R, 21 M, 433 (E B.) 
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two years prior to the suit. The defendants having no title as 
owners were mere trespassers, and the plaintiff was entitled to 
rely on his possession in a suit to eject them—MNarayana Rao v. 
Dharma Char? and Subbaraya Chetty v. Atyasawmt Iyer. ? 

On this ground we must set aside the decree of the District 
Judge and restore that of the District Munsif with costs in this 
and the lower appellate court. 


real, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Spencer. 


Govinda Pillai .. Appellant in both * 
v. (1st Plaintif) 
Meenatchi Achi a. Respondent in No. r50 
(2nd Defendant) 
Ganapatti Pillai .. Respondent in No. 151. 
(Representative of the 3rd 
Defendant). 


C. P. Cu S. 60, Ch (A)—Righi to future maintenance—Crops in land 
allotted for maintenance. 


Cl. (2) of S. 60, C. P. C., interdicts attachment ofa mere right to future 
maintenance and not ofa debtor’s property or any interest in property 
though such property or interest might have been granted to him as 
for maintenance; and consequently, the crops standing on land allotted to 
a widow for maintenance do not fall within the interdiction in Cl. (#) 
of S. 60. 

_Appeal from orders of the Subordinate Judge’s Court of 
Negapatam in E. A. Nos. 80 and 8r of Z9 in E. P. No. 222 of 
1g09—(O. 5. No. 92 of 1900). 

Certain land was allotted to his two widows and his daugh- 
ter for maintenance by the will of the testator who endowed the 
major portion of his properties for certain charities for which he 
appointed the present decree-holders as trustees. As the widows 
and the daughter disputed the genuineness of the will the trus- 
tees filed a suit and obtained a decree declaring the validity of the 
will and the charity and also obtained costs and mesne profits. 
In execution of the decree for costs and mesne profits the land 
allotted for maintenance was sought to be attached and the 


* A, A, P. No. 150 and ī51 of roto 4th October, 1911 
y; (1902) I. L. R. 26 M. 514. 2 (1908) LL.R. 32 M. 86, 
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lower court dismissed the application for attachment holding 
that the land was given for future maintenance. Agaiyst that 
order the present appeal was preferred. 


K. Srinivasa Atyangar and C.Krishnamacharz for appellant. 
T. R. Venkatarama Sastrt for respondent. 


C. Krishnamachari referred to Munisamt v. Ammani?; 
Dilnaliv. Appagz? ; distinguishing them from the facts of the 
present case as there lands themselves and not the crops were 
attached. ` 

If property is given for maintenance that property can be 
attached in execution of a decree against the maintenance holder ; 
because the payment of maintenance does not depend upon the 


Govinda’ 
Pillai 
Y, 
Meenatchi 
Achi. 


will of anybody else, for it is property of the holder,however limi- - 


ted the interest may be—Zarasundart Debt v. Saroda Charan 
Banerjee*, Such a right in the land is not a right to future 
maintenance. Cropson such land or a portion are attachable and 
saleable. 


Babuana allowances are attachable—Rameswar Singh v. 
Fihendar Singh *; Durga Dutt Singh v. Rameswar Singh”, 
Ramchandra Marurari v. Mudheswar Singh $. 


T.R. Venkatarama Sastrt:—Crops standing on land are only 
for future maintenance. [Cow7é—Is it not her property ?] It is not 
her property until it is harvested by her. I rely on Dewadlz v. 
Appajt? ; Munisami v. Ammani Ammal >. [Court—Where is 
the futurity or uncertainty ?] 


The Court delivered the following 


JUDGMENT :—The first question argued is whether the 


crops growing on one veli of land which, under the terms of the 
will, the second defendant, one of the two widows of the testator, 
is to enjoy for her maintenance, are liable to be attached in 
execution of the plaintiffs decree. The Subordinate Judge is 
of opinion that the crops in question are precluded from attach- 
ment by virtue of the provisions of S. 60, Civil Procedure Code, 
which by clause (7) exempts aright to future maintenance for 
seizure in execution of a decree. We shall assume for the 
purposes cf this argument that the clause would apply whether 

3. (1910) 120. L.J 146. 4 (1905) I.L. R. 32 C. 683. 

5: (1909) I L R, 36 C. g43 (P.C) 6 (1906) 1 L. R.33 C. 1158. 
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the right to maintenance is derived under the general Hindu or 
Mahomedan law or under instrumentsin the nature of deed or 
will, But itseems to us that the Subordinate Judge is quite 
wrong in his view that what is attached in this case can. be said 
to be a right to future maintenance. It may be well that 
the second defendant is given theland to be enjoyed by her 
during lifein lieu of the maintenance to which she would be 
entitled as a Hindu widow, but what she acquires under her 
gravt is nota right tomaintenance but to certain property or 
rather the usufruct of that property. The produce ofthe land 


as it accrued becomes at once her property and the learned vakil 


for the respondents rightly concedes that the second defendant 
might dispose of.it in any way she chose. That being so, it can- 
not be treated as standing on the same footing asa right to 
maintenance. ‘The crops are her property and as such must be 
available to answer her debts. What isinterdicted by the legis- 
lature is attachment of a mere right to future maintenance and 
not of a debtor’s property or any interest in property though 
such property or interest might have been granted to him or 
her for maintenance. The Subordinate Judge relies upon. 
the case of Afunisawmt Naidu v. Ammant Ammal * which 
follows a decision of the Bombay High Court, Dewalz v. Appazt 
Ganesh ?, ix support of his view. No doubt there are words in 
the judgments in the two cases which might be taken to lend 
some countenance to the proposition accepted by the Sukordinate 
Judge, but it seems to us that both the decisions really proceed 
upon the particular provisions of the instruments with which the 
learned Judges were concerned. 


'. However that may be, we have no hesitation in holding ` 
that clause (#) of S. 60 has no application to the present case. 


[Their Lordships then proceeded to deal with another ques- 
tion in the case not pertinent to this report.] 


The result is that the Appeal No.150 will be allowed with 
costs and Appeal 151 will be dismissed with costs. 


——Ea ee 





9. (1904) I5 M.LJ.7 | ro. (1886) J.L.R. 10 B. 342. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Sir Arnold White, A?., Chief Justice, and 
Mr. Justice Sankaran Nair. 


A Gopala Aiyar s .. Appellant* 
(Defendant) 
v 
Ramaswamy Sastrigal ià .. Respondent 
(Plaintif ). 


T. P. As, S. 6 ()—Mere right to sue—Damages for breach of contract— 
Contract to pay debts of another—Breach— Limitation. 

‘A right to sue for damages for breach.of contract isa mere right to sue aes 

within S.6(e),T.P.A. Where the defendant undertakes to pay plaintiff’s Tar 
debts, the plaintiff must, in order to entitle him to sue, show a breach of Ramaswamy 
contract by defeńdant. That he himself paid the debts can give him no Sastrigal. 
cause of action ; nor will a repudiation of the agreement by defendant make 
time to run against plaintiff, if the plaintiff chooses to treat the contract as 
subsisting. Ifthe plaintiff paid the debts before the expiry of'a reasonable 
time after the agreement, the defendant may well plead want of reasonable 
time for him to perform the contract and that consequently there was breach, 
If the plaintiff waited till the expiry ofa reasonable time, the defendant’ 
breach of contract would give him a cause of action whether plaintiff him- 
self paid the debts or not. The question as to what’is a reasonable time is 
a question of fact. 

Where the agreement was on 15th January 1898 and the suit was 
brought for breach of contract on sth December 1904 :—A etd that the plain- 
tife’ suit was barred on the expiry of 3 years from 15th January 1901 on 
the basis that 3 years was a reasonable time for performance. 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. rs0 of 1906, presented against the decree of 
the Court of the District Munsif of Tiruvalur in O. 5. No. 429 
of 1904. 

This second appeal coming on for hearing in the first 
instance before their Lordships the Chief Justice and Mr. Justice 
Krishnaswami Aiyar on 8th November 1909, 


the Court delivered the following 

JUDGMENT :—Exhibit E purports to be a transfer 
by Sundari Ammal, to the plaintiff, of a right to sue for 
damages for breach of contract between Sundari Ammal 
and the defendant (Exh. A) the breach of contract having 
occurred prior to the execution of Exh. E. It seems to us 
that this a mere right to sue within the meaning of S. 6 
(e) of the Transfer of Property Act and consequently could not be 
transferred. On this point we agree with the decision of the 
Calcutta High Court in Abu Muhammad v. S. C. Chunder’. 
- Weare opinion that even- prior tothe amendment of the Transfer 


* S. A. No, 133 of 1907. uth April torr. 
I. (1909) I.L-R. 36 C. 345% 
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ot of Property Act å mere right to’sue for damages fot breach’ of 

T contract, was not assignable under the common law. The 

aa Advocate-General has contended that the fact that the debts 

which the defendant contracted under Ex. A to discharge were 

debts owing by the plaintiff and that the plaintiff has in fact 

paid those debts gives the plaintiff a right to sue the ‘defendant 

under Exh. E. We know of no principle of law or equity which 

gives any such right. The plaintiff, however, alleges ‘in his plaint 

(paragraphs 4 & 10) a personal promise by the defendant to the 

plaintiff to pay the debts in question. As to this there was ‘no 

issue and there has been no finding. In view of the tact that 

the point now taken before us was not raised in the court below, 

we think the plaintiff should have an opportunity of showing, if 

he can, that the personal agreement by the defendant with the 
plaintiff, which is alleged in the plaint, was in fact made. 


The case will go back tothe District Judge for a finding 
on this question. Furtherevidence may be taken. The finding 
should be submitted within two months, and ten days will be 
allowed for filing objections. This order is without prejudice to 
the right of the appellant to rely on the other grounds of appeal. 

In compliance with their Lordships’ direction the District 
Judge of Tanjore submitted the following 

FINDING.—The personal agreement by the defendant 
with the plaintiff to pay the debts in question, as alleged in para- 
graphs 4 and 10 of the plaint, was made. 

T. R. Ramachandra Atyar and T. R. Krishnaswamt Atyar 
for appellant. 

T, R. Venkatarama Sastry for the Advocate-General 
(P. S. Stvaswamy Azyar) for respondent. 


T. R. Ramachandra Atyar :—Defendant agreed on 15th 
January 1898 for a consideration to pay debts due by plaintiff 
to other persons. Plaintiff says that the defendant not having 
paid the debts he was obliged to pay his creditors on various 
dates. The suit was brought on sth December 1904. The ques- . 
tion was whether the suit was in time., The contract was broken 
as soon I refused to perform. No further act was necessary to 
give the plaintiff a cause of action. Limitation runs from that 
date and damages could be recovered even on the day I broke the 

© contracts even if the debts had not become payable. But in this 
case all the debts were payable even on the date of agreement— 
Kumar Nath Bhattacharjee v. Nobo Kumar Bhattachargee*; 





| I, (1898) ILR. 26 C, 241. 
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Daswant Singh v, Syed Shah Ramjan Ali *; Dorasinga Tevar v, eer 


š ar 
. Arunachalam Chetii *; MAYNE on Damages, 405. At the most he V, 
could have oniy a reasonable time after the breach. Certhin pay- pcre 


ments have been admittedly made more than three years ago. 


T. R. Venkatarama Sastri :—Plaintiff is entitled, notwith- 
standing repudiation, to pay the debts himself and bringa suit 
within three years of my payment. [C./.-—There is no obligation 
on the promisee’s part to treat the contract as at an end in spite 
of repudiation: S. 39, Contract Act.] Just so. I need not even 
voluntarily pay. I can wait. I can take advantage of limitation 
if suits are not filed within time. Kumar Nath Bhattacharjee v. 
Nobo Kumar Bhattacharjee? is, on the facts of the case, really in my 
favour just like Zhangammal Nachtar v. Subhammal.? In cases 
ofsale with a stipulation that the purchaser shouid pay the 
vendors debts the Privy Council has recently held that 
there is an implied indemnity to save the vendor from the 
liability to pay the debts—Jzaut-un-nisa .Begum v. Kunwar : 
Perra Singh.* Dorasinga Tevar v. Arunachalam Chetti * ouly 
holds that the promisee way sue on repudiation ; there was no 
question of limitation there. [Court—If the plaintiff waits and 
“pays, it is not for breach of contract but for reimbursement 
for damages he had had to pay on the breach that he sues.] It is 
‘unnecessary for me to say that. Dorasenga Tevar v, Arunachu- 
lam Chetht® is wrong, Piaintiff is entitled to date his cause of 
action as the date of his final discharge or each discharge. If 
plaintiff had to makea part payment, being unable to make a 
complete payment then and there, he can tack it on to the other 
portions of the payment. It is the déscharg: of the debts that 

gives me the cause of actiun. Why sbould I sue each time I 
| pay a small sum ? 

T. R. Ramachandra Atyar, in reply, referred to S. 46 and 
Subbaraya Reddi v, Mantcka Gounden” and argued that there was 
no repudiation. i 

This second appeal coming on for final hearing after the 
return of the finding of the lower court, the Court delivered the 


following ° 
I. (1907) 6 C.L. J. 398. 2. (1899) I.L.R. 23 M. 44t. pan 
3. (3898) LL.R.26 C. 241. 4. (1905) 16 M.I.. 120, 


5. (1909) LL.R, at A. 583 (P.C) 6 'r 899) ILL.R. 23 M. 441. 
7 Gg M, W, N. 265 © 
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JUDGMENT:—The District Judge has found a personal 
agreement by the defendant with the plaintiff to pay certain 
debts owing by the plaintiff. The plaintiff has paid these debts. 
The date of the agreement was January 15th, 1898, and the suit 
was instituted on December sth, 1904. The question is: Is the 
plaintiff’s claim to recover under the agreement in respect of the 
debts paid within three years from the institution of the suit 
barred by the law of limitation ? 


The contention on behalf of the plaintiff was that his cause 
of action arose on the dates of payment of the several debts 
which the defendant had agreed to pay. The defendant’s con- 
tention was that the plaintiff’s cause of action arose on the repu- 
diation of his liability under the contract by the defendant, or 
on the breach of the contract by the defendant, the breach to. be 
deemed to have occurred on the expiry of a reasonable time from 
the date of the contract (S. 49 of the Indian Contract Act.) 


The District Judge finds against the fact of the alleged repu- 
diation, but assuming the defendant repudiated his agreement 
more than three yeats before the institution of this suit, we are 
of opinion that time would not begin to run as against the plain- 
tiff from the date of -the repudiation of the agreement by the 
defendant. . : 

Under S. 39 of the Indian Contract Act which embodies 
the principle of law enunciated in Mochster v. De LaTour? and 
Frosty. Knight? the promisee may put an end to the contract. He 
is not bound fo. If he is entitled to treat the contract as sub- 
sisting, and he does treat it as subsisting, it is clear that no cause 
of action arises on the repudiation of the contract by the pro- 
misor. See Subbaraya Reddi v. Manicka Goundan?. 

The plaintiff's answer to the defendant’s second contention 
js that his cause of action was not the defendant's failure to ful- 
fil his contract, but the fact that he had discharged a liability 
which the defendant had agreed to discharge. The allegation 
in the plaint is that the creditors pressed the plaintiff, and some 
of them sued him. This'does not seem to be.denied in the writ- 
ten statement, But there was no issue on the question and there is 
no finding that the payment was otherwise than voluntary. 

*yith April 19g1r. 


I. (1853) 2H. & B. 678. qa. (1872) L. R. 9 Ex. 111, 
; . 3. (1911) M.W.Ns 265. 
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If the payment was voluntary we do not think the case 
comes within the principle of the decision in Kumar. Nath 
Bhattacharjee v. Nobo Kumar Bhuttacharjee! where the suit 
was for contribution under an agreement in respectofa debt 
whicb had been realised by the sale of the plaintif’s property. 
In Dorasinga Tevar v. Arunachalam Chetti? the defendant agreed 
to discharge a debt due by the piaintiffto a third party and to 
pay the plaintiff any damage he might sustain if the defendant 
tailed to discharge the debt. No time was fixed for the perfor- 
mance of the contract. The defendant having failed to dis- 
charge the debt for nearly three years, it was held he was bound 
to do so within a reasonable time, and that his failure to do so 
during the three years was a breach of his contract, notwith- 
standing that the third party had not enforced his claim against 
the plaintiff, 

In the present case the plaintiff must show a breach of con- 
tract by the defendant. The fact that he himself paid the debts, 
in itself, in our opinion, gives him no cause of action. If he 
paid them before the expiry of a reasonable time after the 
agreement, the defence would have been open to the defendant 
that he had not had reasonable time to fulfil his contract, and 
that he had consequently not broken his contract. If the plain- 
tiff waited tillthe expiry ofa reasonable time the defendant’s 
breach of contract.would give him a cause of action, whether he 
himself paid the debts or not (see Lorasinga Tevar v. 
Arunacthalom Chetti *), The question as to what is a reasonable 
time is a question of fact—Contract Act, S. 4t. In Dorasingas 
Tevar v. Arunachalam Chetti ? the court held a defendant, who 
had failed to fulfila contract similar to this for nearly three years, 
had failed to do so within a reasonable time. 

We do not think it can be put more favourably to the plain- 
tiff than to say that the reasonable time in this case is three 
years, We hold, therefore, ‘that the defendant’s contract was 
broken on the expiry of three years from the date of the agree- 
ment, Z. £ on January 15th, 1898, and that the plaintiffs right 
to recover became time-barred on the expiry of three years from 
January 15th, 190r, č. e, on January rsth, 1904. 

The result is, the appeal is allowed and the plaintiffs suit 
is dismissed with costs throughout. 





Te (2898) LLR. 26 C, 241: y. (1899) ILR. 23 M. 441. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Presént:—Mr. Justice Sundara _ Alyar and Mr. Justice 


Spencer, 
Venkatesa Iyengar i Appellant * 
y. © (Plaintif) 
Kamalammal and others ..» Respondents 
(Defendants), 


Judgment on holiday—Not a nullity—Madras Civil Courts Acl, S. .30— 
C. P. C, O7 XX, rt" Open court.” 

A judgment pronounced on a holiday is not on that account a nullity 
though, if any party is injuriously affected by a court doing judicial work 
on a day when the court is closed, he will be entitled to reds ress. 

The expression “open court” in O. XX r. i C. P. C. refers to the place 
and manner of the pronouncement of judgment, 

The provision with regard to the time of pronouncement is merely 
that it shall be at once or on some future day of which notice shall be. 
given. Holidays are not excepted provided notice be given. S. 30 0f the 
Madras Courts Act III of 1873 merely gives permission to adjourn, and there > 
is no prohibition of the doiug of all work of a judicial character during the 
time when the court is adjourned. 

Second appeal from the decree of the District Court of 


South Arcot in A. S. No 132 of 1909 presented against the decree 
of the Court of the District Munsif of Panrutti in O. S, No. 221 


. of 1908, 


G. S. Ramachandra Atyar for appellant. 
V. C. Seshacrart for respondent. 


The Court delivered the following 
JUDGMENT :—In this case we intimated our Opinion at the 


hearing that the conclusion arrived at by the lower appellate 
court regarding the plaintiff’s title was binding on us, the ques- 
tion being purely one of fact. But the validity of that court’s 
judgment was also attacked on the ground that the District 
Judge acted without jurisdiction in delivering his judgment an 
the 29th December 1909 when the court was closed for the 
Christmas holidays. 

We are of opinion that the delivery of judgment on a 
holiday (we are taking it that the 2gth December 1909 had been 
notified as a general holiday) is not illegsl. It is not contended. 
that there is any express provision of law prohibiting the per- 
formance of any judicial work on a holiday or laying down that 
a judgment delivered ona hoilday shall be void. S 300f the 
Madras Courts Act III of 1873 enacts: ‘The High Court may 


* 8 A. No. 1027 of r910. 14th December, 1gIt. , 





PART IV.] ‘THE MADRAS LAW JOURNAL REPORTS. 213° 


permit the civil courts under its control to adjourn from time Venkatesa 


to time fòr periods not exceeding inthe aggregate two months 
in each year” The section merely gives permission to adjourn. 
There is nd prohibition of the doing of all work ofa judicial 
character during the time when the court is adjourned. Under 


whatever authority the court may have been adjourned during 


the Christmas -holidays, the appellant has not shown that the 
Judge was prohibited from doing any particu.ar kind of work 


during the period. If any party is injuriously affected by a. 


court doing any judicial work on a day when the court is 
closed'he will, no doubt, be.entitled to redress for the grievance. 
But it is not contended in this case that the appellant has been 
prejudiced by the delivery of judgment on the 2yth December. 
Reliance bas been placed on O. xx, r. r, of the Civil Procedure 
Code which provides that the court shall pronoutice judgment in 


open court either at once or on some future day of which due ` 
notice shall be given to the parties or the pleaders. The expres- ` 


sion ‘in open court’ refers to the place and manner of the pro- 
nowuncement of judgment. The provision with regard to the time 
of pronouncement is merely that it shall be at once or on some 
future day of which notice shall be given. Holidays are not ex- 
cepted provided notice be given. With regard tothe place 


where the judgment is 10 be pronounced it has been held ` 
that the pronouncing of the judgment out of court is only an. 
irregularity and will not be a good ground of appeal. See Sree’ 


Aiyangar, 
v 


Kam alam- 
imal, | 


Sree Nilmony Singh Deo v. Bhobany Churn Panda*. In other ~ 


words the section is only directory in its nature and does not 
absolutely prohibit as illegal the pronouncement of judgment 
otherwise than in accordance with its provisions.’. Our attention 
„has not been drawn to any authority in favour of the appellant’s 
contention. In BLACK on Yudpments, Vol. 1, S$. 182, the 
learned author says: ‘‘In regard to other (than Sundays) legal 


holidays the general rule is that unless the statutes recognising. - 


or creating them expressly prohibit the exercise of judicial func- 
tions upon them.the courts may validly render judgments and 
transact their other usual business. And even #f they are de- 
clared non-judicial holidays, this will not hinder the performance 
of ministerial acts. Thusthe statute in Georgia declaring the 





I1. (1864) March 327. 
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4th of July a holiday does not prohibit the courts from sitting 
on that day, or make a judgment rendered on that day void ex- 
cept when that day falls on Sunday. So it is held that a judg- 
ment rendered by.a Justice of the Peace on Thanks-giving Day is 
not void.” The same learned author in his article on Yudgment?s in 
the ‘‘American Cyclopedia of Law and Procedure,” Vol.23, p.625, 
observes : “ Unless authorised by a statute or by the consent or 
agreement of the parties, a valid judgment cannot be rendered in 
vacation, this being a judicial act which can be performed only 
when the court is in session.” ‘This passage is not inconsistent 
with the statement of the author in his book on Fudgments, for 
here he is referring to cases where under statute the court is 
bound to perform its judicial acts during term time and he points 
out in a footnote that «under a statute authorising the courts to 
take cases under adjournment after trial or hearing at the term, 
it is held that the judgment may be rendered in vacation.’ In 
WELLS on Yurdsdiction, p. 126, the reason of the American 
rule that a judgment rendered during vacation is void is pointed 
out. It isthe result of:express statutes that the jurisdiction 
of the court should be exercised during term time. ‘There is 


no English authority in support of the appellant’s position. 


In England no doubt Sunday isa dres non under the common 
law and all judicial work on that day is prohibited by statute. 
See Broom’s Commentaries, page 15. The Sunday Observances 
Act of 1676, also provided that no writ, process, warrant, order, 
judgment. or decree shall be served or executed upon the 
Lord’s Day. The English rule with regard to Sundays, it 
has been held, has no application to India—see Param Shook Doss 
v. Rasheed Ood Dowlah Bahadurt. In Bennet v. Potter ? 
Lord Lyndhurst held that there was no vbjection to the doing 
of judicial work on other holidays. In that case the time for plead- 
ing expired ona holiday, at 6 o’clock in the evening, which 
day the plaintiff opened the offices and signed judgment for war- 
rant of a plea. At 8 o'clock the plea was delivered. Application 
was made to set aside the judgment for irregularity, contending 
that the plaintiff had no right to open the office for the purpose 
of signing judgment. But the learned Lord observed: “The 
office may be opened at any time; it is closed on a holiday for 





I (1874) 7 M. H. C. 285. 2. 2C. and J. 622. 
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the benefit of the officers and they may attend if they think fit Venta 
so to do.” In Gobind Kumar Chowdhry v.Hara Gopal Nag, and E 
Ununio Ram Chaterjee v.Protab Chunder Shiromonee? it was held o 
that the registration of a plaiat on a Sunday or other holiday was 
not illegal. In Bzsram Mahto v. Sakeb-un-nrssa? it was held that 
a sale of property in execution on a close holiday was not illegal. 
In Ram Das Chukkerdutt v. The Offictal Liguidator, Cotton Gin- 
ning Company, Limited, Cawnpore* the question was considered 
at length by Sir Fon Edge C.J. and Oldfield J. There, objection 
was raised to proceedings in the winding up of a company and 
settling the list of contributaries being held during the long va- 
cation but it was overruled. ‘The learned Judges say with refe- 
rence to S. 17 of the Bengal Civil Courts Act: ‘This 
section, it appears to us, was framed in the interest of the jud- 
ges and officials of the courts and probably also in that of the 
Hindu and Mahammadan pleaders, suitors and witnesses whose 
religious observances might oe with their attendance in 
court on particular days * *. The cases which have been deci- 
ded upon the construction of S. 6 of the 29 Car. rr Cap. 7 
commonly known as the Lord’s Day Act do not in our opinion 
afford any assistance to us in the present case but the difference 
between the wording of that section and the section in question 
in this case is striking. That section provides that no person or 
persons upon the Lord’s Day shall serve or execute or cause to be 
served or executed any writ, process, warrant, order, judgment 
or decree (except in cases of treason, felony or breach of the 
peace) and by that section it is specifically enacted that the 
service of any such writ, process, warrant, order, judgment, or 
decree shall be void to all intents and purposes whatsoever. In 
the section under consideration there are no such specific words 
as those above quoted. liit had been intended by the legis- 
lature that a judge should have uo jurisdiction or power to enter 
upon a judicial proceeding or inquiry on a close holiday and that 
if the judge did on a close holiday hold a judicial inquiry the 
proceedings should be. void it would have been easy for the legis- 
lature to have expressed such intention by the uge of apt words 
such as we find in S. 6 of the Lord’s Day Act. ‘* By the 
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rules of Hilary term 6 William IV it was ordered that certain 
days shall be observed or kept as holidays in the several offices 
belonging to the said court.” With reference to the days men- 
tioned in the rules we find it stated in note I at p. 50 of PETER- 
DORFE'S Abridgement of Common and Statute, Law Vol. IV, and 
Edition: ‘ These are not dres non but periods, of vacation for 
the courts and offices. The proceedings are not suspended”. 
And again, in the same note, * * > « They are closed ona holi- 
day for the benefit of the officers, and if they think fit to attend 
they may and if open, judgment may be signed.” We are of 
opinion that.on such a close holiday as that in question a judge 
might properly decline to proceed with any inquiry, trial, or 
other matter on the civil side of his court and any party to any 
judicial proceeding, if present, could successfully object -to such 
inquiry being proceeded with, and in the event of any such in- 
quiry having been proceeded with in his absence aud without 


_his consent will be entitled to have the proceedings set aside as 
-irregular, probably in any event.and certainly if his interests 
‘had been prejudiced by such irregularity.” 


It will. be observed in the caseof an inquiry all parties would 
almost necessarily be prejudiced if it goes on in his absence but 
not so in the case of delivery of a judgment. The learned Judges 
ofthe Allahabad Court go on to point out that at best the con- 
duct of the judicial proceedings ona holiday can amount only 
to an irregularity. Reference has been made at.the bar to an- 
other case, Shkeoram Tiwari v. 1 hakur Prasad,? where it was held 
that the decision of a case on a Sunday would at best beonly an 
irregularity and the court contented to agree with the decision 
in Param Sheok Doss v. Rasheed Ood Dowlah Bahadur ? that the 
Lord’s Day Act is not applicable to India at all. S. 15 of Act 
XII of 1837 (the Bengal, North West Provinces and Assam 
Civil Courts Act) expressly provides that a judicial act done on 
a close holiday is not invalid by reason only of its having been 
done oif that day. ‘This is only a legislative recognition of what 
must be held to be the Jaw on general principles. 


We are of opinion that theappellarit’s objection must be 
overruled, ° . l 
We dismiss the second appeal with costs. 


EEDEN 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Spencer. 


Ramien ji ki Appellant* 
v. _ (Plaintiff) 
Veerappudian & others si .. Respondents 
l (Defendants). 


Evidence Act, S. 90—Practice—Procedure-~Appellate court, powers of 


—Appeal from preliminary decree after passing of final decree—Competency. 


When prima facie evidence of custody and of the date ofa document 
purporting to be thirty years old is given, the court generally re-marks the 
document onthe footing that there is sufficient evidence to justify its 
being marked as an Exhibit at that stage. Itis only subsequently that the 
opponent exercises his right of adducing evidence of circumstances which 
entitle him to say that the presumption under S, go of the Evidence Act 
should not be drawn with respect to the document, and the court generally 
arrives at its conclusion on the matter after the evidence on both sides has 
been given. a l 


Where the party wa¢ not prejudiced by any ruling on the partof the 
court or prevented from adducing all the evidence that he could to prove 
the document or to ask the court to presume its genuineness: 


Held : that the appellate court had the same power to decide whether 
the document should be presumed to be genuine or not as the first court 
itself..- i 
' ‘The right ofa party to appeal against a preliminary decree is not affect 
ed by the subsequent passing of a final decree. 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 624 of 1909 presented against the decree of 
„the Court of the District Munsif of Tanjore in O. S. No. 142 
of 1908. 
G. S. Ramachandra Atyar for appellant. 
S. Swaminathan for respondents. 
The Court delivered the following 
JUDGMENT :—Two points are argued in this second 
appeal. The first point is that as the District Munsif presumed 
the genuineness of Exhibit A the appellate court had no power 
in law to hold that it should not be presumed to be genuine and 
reject it. Reliance is placed in support of this argument on S, 
4 of the Evidence Act, which lays down that when the court 
may prestime a fact it may either do so or call for proof of it, 
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The contention apparently is that the appellate court was bound 
either to hold Exhibit A to be genuine until it was disposed or 
at least to call for proof. This argument entirely ignores the 
practice prevailing in the courts of this presidency in the trial of 
suits. When prima facte evidence of custody and of the date of 
a document purporting to be thirty years old is given the court 
generally re-marks the document on the footing that there is 
sufficient evidence to justify its being marked as an Exhibit at 
that stage. Itis only subsequently that the opponent exercises 
his right of adducing evidence of circumstances which entitle 
him to say that the presumption under S, 90 of the Evi- 
dence Act should not be drawn with respect to, the document. 
And the court generally arrives at its conclusion on the matter 
after the evidence on both sides has been given. It is not shown 
that in this case the District Munsif ever recorded a judicial 
opinion asto whether he would presume Exhibit A to be genuine 
before he wrote his judgment in the case. Nor is it urged that 
the plaintiff asked for a ruling as to whether the Munsif was 
prepared to presume the document to be genuine, or whether he 
would require it to be proved. It is, therefore, not correct to say 
that the plaintiff was prejudiced by any ruling on the part of the 
District Munsif or prevented from adducing ali the evidence 
that he could “tu prove the document or to ask the court to 
presume its genuineness: There is no foundation for the 


argument that in such circumstances the appellate court has 


not got the same power to decide whether the document should 
be presumed to be genuine or not as the court of first instance 
has. The plaintiff could not require an opportunity of advan- 
cing further evidence unless he was prevented by anything 
done by thecourt from adducing all the evidence he could. 
The casesin Shafig-un-nissa V. Shaban Alitkhan + and Srinatha 
Patra v. Kuloda Prasad Banerzee,’ cited for the appellant, do 
not give him any real support. In the former case the Judicial 
Committee of the Privy Council merely drew attention to the 
provisions of S. go and §. 4 of the Evidence Act and the second 
case goes no furtiter, We are or opinion that there is no substance 
in this contention. 

The second point urged is that as the final decree for 
redemption was passed by the District Munsif before the appeal 


e 
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against the preliminary decree was presented inthe District 
Court the appeal waa not competent and that the defendant was 
entitled to appeal against the final decree, or at any rate the 
appeal against the final decree also. This question has been 
fully considered by this Court in Lakshmi v. Mantdevt + where 
it was held that the right of a party to appeal against a preli- 
minary decree is not affected by the subsequent passing of a 
final decree, A later decision of the Calcutta High Court has 
now been brought to our notice—Fankt Nath Roy Chowdhry v. 
Promoth Nath Roy Chowdhry.* But this case does not carry the 
question further than the previous decisions already considered 
in the Madras case and we see no reason to depart from the view 
adopted in Lakshmi v. Manidevi'. This contention must be over- 
ruled. : 


In the result the second ee is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice 
Phillips. 


P, B. Vedachella Mudaliar & another .. Appellants* 


7 v, (Plaintiffs) 
Vijayaraghavachariar & others .. Respondents 
(Defendants). 


Madras Acts—Land Estates Act, S. qg—“ Arrear’ includes inlerest 
The word “arrear” includes also the interest due on the rent in arrear. 


Second appeals fromthe decrees of the District Court or 
Chinglepult in A..S. Nos.. 360, 362, 367, 368, 370 and 27, 
to 379 of 1900 respectively presented against the decree of the 
Sub-Collector of .Chingleput in S. S. Nos. 132, 134, 17, 25, 482 
145, 14, 16, 24, 36, 425.46, and 13r of 1909, 

R. Subramania Atyar for appellants. 

°C. V. Anantakrishna Atyar for respondent. 

The Court delivered the following . 

JUDGMENT :—In this case the Sub-Collector and the Dis- 
trict Judge concurred in holding that a suit for interest on atrears 


* S.A’ Nos. 444 to 456 of rgro. 20th September IgIt, 
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of rent is not cognisable by the Revenue courts under the provi- 
sions of Madras Act 1 of 1908. The definitions of ‘ rent ’ and of 
‘arrears’ in the Act no doubt rima facte support that view, rent 
being defined in S. 3 as ©“ whatever is lawfully payable in money 
or in kind or in both to a landholder for the use or occupation 
of land in his estate for the purpose of agriculture” and atrear 
being defined in S. 60 as “instalment of rent not paid on the day 
on which it falls due.” S. 6x then enacts that “an arrear shall 
bear simple interest at the rate of one half per centum per 


. mensem for the days on which the arrear fell due until it is 


liquidated.” S. 77, Clause (1), lays down that at any time after 
an arrear of rent has become due the landholder may institute a 
suit before the Collector for the recovery of the arrear.” It does 
not say of a suit for “arrear and interest” though Ss. 60 and 6r 
taken. together would Arzma facie tend to show that the word 
‘‘ arrear” does not of itself include interest. Clause 2 of S. 77, 
in stating what other remedy is open to the landbolder for the 
realisation of arrears, says that he may distrain the moveable 
property of the rvot. It isclear from 5. 78 that the Jandholde™ 
is entitled to distrain unless both the arrear and interest, which 
it says he is entitled to include in his demand, are paid. This is 
made clearer by S. 127 which refers to the sale of the immoveable 
nroperty for arrears of rent and interest. On going carefully 
thiough the sections of the Act, we cannot but come to the con- 
clusion that the word “ arrear” was intended to include also the 
interest due on it~—see Ss. 78 (a), 87, 112 and 122. We can see no 
reason for supposing that the Legislature intended to give juris- 
diction to the Revenue courts exclusively to try suits for arrears 
of rent and to exclude fromtheir jurisdiction claims to interest 
and arrears. Prima facte Revenue courts were regarded as best 
fitted to trv claims for rent between Jandholders and ryots. 
Although the language of the sections is by no means as clear 
as might be desired, we are satisfied that the intention clearly 
was to include interest in the expression “arrear” in S.77 and 
in the corresponding provision in Schedule A. The decrees of 
the lower courts must, therefore, be»reversed and the suit re- 
manded to the Sub-Collector for disposal on the merits. Each 
party will bear his own costs throughout up to date, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson ana Mr. Justice Sundara Aiyar, 


Nechooli Parie Amma .. Appellant * 
J. (Plaintif) 
Chathanadath Kalassin Kunhikandan alras 
Moothoran and others .. Respondents 
(Defendants). 
Madras Acts—Matlabar Tenants Improvements Act, S. 193—Kanom— ore 
Construction of covenant. Woothosan: 


Contracts prior to January 1886 limiting the right to make improve- 
ments, are not affected by S. 19 of the Malabar);Tenants Improvements Act. 
It may be that S. 19g did not intend to pronounce any agreements between 
the Jenini and his Kanomdar as to what should be regarded as improve- 
tents suitable to the holding invalid. 


A Kanom deed had in it .the following clause: “If I make Chamayams 
thereon exceeding Rs. 25in value I shall only remove and take them at the 
time of surrender and shall not demand the value of improvements there- 
for.” Held that the object was not to restrain the Kanomdar from building 
but to restrict his right to compensation if he built and that the Kanomdar 
was entitled to the rate prescribed by the Act. [Koshtkot Pudia Kovila- 
gath Sree Manavikraman alias Cheriyah Rajah Avergal v. Chundayil 
Madathil! Ananta Patlar 1 followed. ] 

Second appeal from the decree of the Subordinate Judge’s 
Court of Calicut in A. S. No. 660 of 1909 presented against the 
decree of the Court of the Principal District Munsif of. Calicut 


in O. S. No. 586 of 1908. 
F.L. Rosario for appellant. 


P. Kundu Pamker and C. V. Anantakrishna Atyar for res- 
pondents. 


The Court delivered the following 


JUDGMENT .—The question raised in this case is 
whether the defendants holding the lands sought to be recovered 
in the suit on a kanom executed in the year 1884, are disentitled 
under the terms of the kanom instrument, Exhibit A, to recover 
compensation for chamayams or buildings worth more than 
Rs. 25. The first defendant is the purchaser in court auction of 
the kanom right. The second defendant is a.sub-mortgagee 
under the original kanomdar holding under a document executed 
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Parie oma by him before the date of Exhibit A (Exhibit A being the rene- 
Moothoran wal of an earlier kanom). The6th defendant is found by the 
lower appellate court to have constructed his buildings worth 
more.than Ks, 25 about the year 1883, The 13th and 14th defen- 
dants who also raised buildings worth more than Rs. 25 obtained 
an assignment of a portion of the lands included in the kanom 
in 1907, shortly before the suit. The lower courts held that the 
defendants mentionedjabove were not bound by the terms of 
.Exhibit A which they held would disentitle them to claim a 
larger compensation than Rs. 25. The grounds on which tkis 

` finding is based are:— 


(1) That Exhibit B, the melcharth executed in favour of the 
plaintiff, authorised him to pay the value of buildings erected by 
the prior holders without any limitation. 


(2) That the jenmi, 17th defendant, in briuging to sale the 
rights of the original kamomdar under Exhibit A described them 
as ‘the kanom Kushikur and Chamayam and all other rights 
thereon” over the property in question possessed by the 
kanomdar. 


(3) That the rst defendant who before his purchase of the 
kanom took the mortgage, Exhibit III, in 1887 from the original 
kanomdar had no notice of any restriction contained in the kanom 
document of the kanomdar’s rights to compensation for 
buildings. l 


We are of opinion that none of these grounds support the 
conclusion arrived at by the lower courts, Exhibit III states 
that the kanom document, Z. e., Exhibit A, was handed over to the 
mortgagee who must therefore be held to have had full notice, 
of the provisions of Exhibit A. The sale certificate, Exhibit I 
cannot be held to confer on the rst defendant anything more 
than the rights which the judgment-debtor, whose rights he 
purchased, actually possessed. The provision in Exhibit B 
authorising the ‘plaintiff to pay the value of chamayams to which 
the kanomdas might be entitled, could not enhance the rights 
possessed by the kanomdar under his own title deed. Mr. 
Anantakrishnier, for the respoudents, however, seeks to support 
the judgmentof the lower courts on the ground that the pro- 
vision in Exhibit A restricting the kanomdar’s right to make 


PART V.] THE MADRAS LAW JOURNAL REPORTS. 233, 
chamayams and recover compensation for them, is not.enforee- Parie Amma 
able on account of the provisions of the Malabar Tenants Moothoran.: 
Improvements Act, lof rgo00. In Koshtkot Pudta Kovtla gath 
Sree Manavikraman alias Chertyah Rajah Avergal y. Chundayit 
Madathil Ananta Pattar! this court held that under the pro- 
visions of that Act a tenant is entitled to the full value of his 
improvements according .to the rates provided in Ss. 9 to 13, 
and that S. rọ does not cut down his right under Ss. 2 and 6 to 
the value of his improvements according to the rates pre- 
scribed in the Act even where a contract was entered into before 
the rst January 1886, limiting his right with respect to the 
amount of compensation claimable by him. We adopt the law as 
laid down in that judgment, andif Exhibit A can be rightly 
held to have merely limited the amount of compensation to 
which the kanomdar was entitled for buildings, we are of 
opinion that the restrictive provision in that document cannot be 
enforced. Mr. Rosario, for the appellant, contends that the. 
document really goes further and restricts the kanomidar’s right 
to erect buildings at all, if they are worth morethan Rs. 25, and 
argues that S. 19 of the Act does not render sucha contract’ 
entered into before the rst of January 1886, invalid. The res- 
pondent contends that under Ss. 5 and 6 the kanomdar is’ 
absolutely entitled to the value of all improvements, and that. 
S. 19 which does not expressly provide that a contract: 
before the ist January 1886, restricting the right to make 
improvements is valid, cannot be taken to modify the provisions’ 
of Ss, 5 and 6. We are unable to uphold this argument.’ 
We are bound to construe the Act so as to give some effect to’ 
every section of it. On the construction contended for by Mr, 
Anantakrishnier S.19 would be unnecessary and if we are 
to regard it as enacted ex abundanti cautela, as suggested by him, 
then the words “after the Ist day of January 1886” qualifying 
the contracts referred to in the section would be unnecessary if 
his construction be maintained. We are bound to hold that 
contracts prior to January 1886, limiting the right to make 
improvements, are not affected bythe section. It ‘may be that 
S. 19 did not intend to pronounce any agreements between a jenmi 
and his kanomdar as to what should be regarded as improvements 
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suitable to the holding, invalid. The question then that we 
have to decide is, what is the true nature of. the provision in 
Exhibit A with regard to buildings to be erected by the kanom- 
dar? The provision: is in these terns: “If I make.chainayams 
thereon exceeding Rs. 25 in value, I shall.only remove and take 
them at the time of surrender and shall not demand the value of 
improvements therefor.” The meaning of the agreement, in our 
opinion, is that the tenant’s only right with respect to buildings 
of more than Rs. 25 in value which he might erect is to temove 
them and that he is not entitied to: demand their value. The 

provision for removing is merely a recognition of the right which. 
a kanomdar has always possessed to remove any improvements 
made byhim. Sce Angammalv. Aslam Sahts*, We are of opinion 
that the agreement that he should not demand the value of 
buildings worth more than Rs. 25 means nothing more than 
that be should not demand more than Rs. 25 for any buildings 

erected: by him. We do not think that it was intended that if 
the tenant was content with Rs. 25 for a .building worth more 
than that amount, the landlord should be entitled to: refuse to. 
pay him anything for it, The object of the clause appears to be 

to provide a limitation on the amount which the tenant was 
entitled to claim for improvements and not to prevent him from 
constructing any. buildings worth more than Rs.-25 at all. No 
right is given to the jenmi to require the remdwval of buildings 
worth more than Rs. 25 and to restore the land to its condition: 
before the erection of the building. In other words, the object 
was not to restrain the kanomdar from building but to restrict. 
his right to compensation if he built. The agreement was there- 
fore one regulating and restricting the amount of comipensation. 
to which the kanomdar was entitled for buildings erected by him, 

The decision in Chertya Rajah v, Ananta Pattar * is therefore 
applicable to the case. We uphold the judgment of the lower 

Appellate court cn this ground and dismiss the second appeal 
but in the circumstances without costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr. Justice Sundara Aiyar and Mr, Justice 
Spencer. 


Tej Mal Sowcar .-  Appellant* 
v. o (Defendant) 
Jagapilla Papayamma and others ».« Respondents 
(Plaintt#s). 


C P. Ca S. 99-—Applicability to appeals heard after the new Code but ee Mall 
jited before the Code came into Jorce—-Misjoinder—Practice—Procedure— 


Second appeal—Court, function 0f—Limitation Act, Art. 11—Claim suit. Papay: amma. 


S. 99 of the new Code isapplicable to all appeals heard after the new 
Code came into force though instituted before the Act. 


When the appellate court, overruling a plea of misjoinder, passes, a 
decree on the merits of a case, the second appellate court should not reverse 
the decision on the ground of misjoinder. 


Where an order on a claim petition has become final as against one of 
several claimants, a court is not competent to pass a decree setting aside 
the order against the said party in a suit by the other claimants. 


Second appeal from the decree of the Temporary Subor- 
dinate Judge's Court of Vizagapatam in A. S. No. 214 of 
1909 presented against the decree uf the Court of the District 
Munsif of Vizagapatam in O. S. No: 223 of 1908. 


V. Ramesam for appellant. 
S. Srinivasa Atyan gar for respondents. 
The Court delivered the following 


JUDGMENT :—-In this case the rst and 2nd defendant 
each obtained a decree for money against the third defendant, 
and certain property was attached as belonging to the judgment- 
debtor in execution of each of the decrees. When the attach- 
ment was made at the instance of the rst defendant, plaintiffs 
Nos. xı to 3 and the 4th defendant, who are sisters, putin a 
claim petition urging that the property attached belonged origi- 
nally to their mother, the 3rd defendant's wife ; that they had 
succeeded as heirs, and that, therefore, rst defendant had no right 
to attach it as belonging to the 3rd defendant. No claim peti- 
tion was put in when the second defendant made the attach- 
ment. This suit is instituted by the plaintiffs, three out of four 
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sisters, for a declaration " that the attachments made by rst and 
2nd defendants are not valid” on the ground that the property 
does not belong tothe 3rd defendant: 


An issue was raised as to whether the suit was not bad 
for misjoinder of causes of action on the ground that there 
was really no cause of action against the 2nd defendant as no 
claim petition had been put in against his attachments and that 
at any rate the plaintiffs had not the same cause of action 
against the first and second defendants. The District Munsif 
upheld the objection of misjoinder and decided on the merits also 
against the plaintiffs, holding that the property belonged to the 
ard defendant and not to his wife. 


On the appeal preferred by the plaintiffs the Subordinate 
Judge held that there was no misjoinder of causes of action and, 
disagreeing with the Mnnsif on the merits, heldthat the pro- 
perty belonged to the mother of the plaintiffs and the 4th defen- 
dent and passed to them-by inheritance, and he passed a decree 
as prayed forin the plaint. Mr. Ramesam in second appeal 
argues that the Subordinate Judge was wrong in holding that 
there was no misjoinder. We have not heard his arguments on 
this question fully as we have come to the conclusion that even 
if there was misjoinder we should not interfere with the jndg- 
ment of the lower appellate court on that ground. Section 99 
of the Civil Procedure Code (Act V of 1908) enacts that no de- 
cree shall be reversed or substantially varied * * on account 
of any misjoinder of parties or causes of action. The learned 
vakil for the appellant contends that this section is not appli- 
cable to this case as the suit was instituted while the repealed 
Procedure Code (Act XIV of 1882) was in force and the corres- 
ponding section in that Code, namely, S, 578, did not make 
any provision similar to that in S. 99 of the new Code in 
cases of misjoinder of causes of an action. But we are of opinion 
that the section is one regulating the procedure of the appellate 
court, and that, therefore, it is applicable to all appeals heard 
after the Act came into force. The section was held to apply in 
a similar case—Azyavu Mooppan v. Vellaya Nadan*. Mr. Ra- 
mesam teliedon Venkata Narasimha Appa Row v. Lakshmi 
Venkayamma Row * where he contends that Order XLI, T. 33, 


re (1910) LL.R. 34 M. 55. 2, (Ig09) 7 M.L.T. 296. 
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dealing with the powers of an appellate court in pronouncing el Mal 
judgment, was held not to apply to appeals presented befote the Papayamma. 
new Act came into operation. That wasan appeal under 
S. 15 of the Letters Patent against the judgment of this 
court, the two Judges who originally heard the appeal differing, 
in opinion. Itis not clear whether the learned Judges may not 
have meant that the procedure in Letters Patent appeals is not 
governed by Order XLI, r. 33. However that may be, in seve- 
ral subsequent cases it was held that Order XII, r. 33, would 
be applicable to all cases where an appeal is heard after Act V of 
1909 came into force~in Ayrishmer v. .Sarvothama Royar', 
in Nagulla Kottayya v. Nagulla Mallayya ? (Abdur Rahim and 
Krishnasawme Iyer JJ.) andin Chandramatht Ammal v. Nara- 
yanasawmy Iyer®, It may be noted that Wallis J. was one of 
the learned Judges who decided Venkata Narasimha Appa 
Row v. Lakshmi Venkayamma Row?, Section 99 of the new 
Code was held applicable in cases of misjoinder though the suit 
or appeal might be instituted before Act Vof 1908. In Achuthan 
Unni v. Vasumnt* it was suggested that S. 99 of the 
new Code would not apply where the first court dismisses the 
suit on the ground of misjoinder, but the appellate court, over- 
ruling the decision, holds in appeal that there is no misjoinder 
and pronounces a decision on tie merits of the case. But in 
a case already referred to—<Azyavu Moopan v.. Vellayya Nadan *— 
S. 99 of the new Code was appliea to such a case. Besides, 
when the appellate court, overruling the plea of misjoinder, passes 
a decree on the merits of the case we think it would be right to 
say that the court of second appeal should not reverse that 
decision on the ground of misjoinder of causes of action. ‘The 
appellate court has to try the suit and has got the same function 
and the same powersas the court of first instance, subject to 
any limitations expressly imposed by the legislature. The 
principle has been held to be applicable to all cases where the 
appellate court has plenary jurisdiction and not a mere limited 
jurisdiction as in the case of such appeals. S. 107 of the 
Civil Procedure Code(Act V of 1908) recognises it, and we believe 
it has always been recognised both in England and in this 


Si is 8 Saco BIO le NA GS Ec HEC SR EN 
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Tej Mal country in determining the powers of a court of appeal. We 
+ Ue: . ° 
Papayamıma. are, therefore, of opinon that we should not interfere with the 
judgment of the Subordinate Judge on the ground of misjoinder. 
Mr. Ramesam, in the course of his argument, has raised 
another point, namely, that as the plaintiffs are at present enti- 
tled only to a three-quarter share in the property and as the 
4th defendant is entitled to the other one-quarter share and the 
suit Las been instituted by the plaintiffs only, the lower appel- 
late court should not have declared that the attachment by 
defendants Nos. 1 and 2 of the property in question was altoge- 
ther invalid. Weare of opinion that he is right in contending 
that no relief ought to have been granted:to the plaintiffs except 
asto their rights. The order on the .claim petition became 
conclusive against the 4th defendant on the expiration of one 
year from the date that it was passed. We therefore modify the 
decree of the lower appellate court by directing that the declar- 
ation as against the appellant, the 2nd defendant, shall be that 
the attachment of the property is invalid as against the rights 
of the plaintiffsyin the suit. As the last point-was not raised in 
the grounds of second appeal, we think that the appellant should 
pay the whole of the respondent’s costs in this court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Abdur 
Rahim. | 


Adusupatti Venkata Rao, Executor to the 
estate.of the deceased Ramanuja Ammal ... Appellant* 


v. (Plaintiff) 
Sawmi Pillai aud others ... Respondents 
(Defendants). 
Ramanuja ` Succession Act, Ss. 91, 106, 107—Altachment oj bequest before adminis- 


Ammal tvation—Laecutor not party to atlachnent, proceedings, effect of—Aitach- 
S v. ment of property not belonging lo judgmeni-debtor—E fect. 
mi : : 

Pillai. A bequest becomes vested in the devisee on the death ofthe testator, 
though he may not be entitled to possession except in the proper course of 
administration ; and consequently the same is attachable in execution of 
a decree against the devisee. 

An attachment of a judgment-debtor’s preperty does not become illegal 
because other properties which did mot belong to him have also been 
included ia the attachment. 


vA. A. A. O. Nos. 22 of 190g 28 November, 1911. 
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The executor of the estate is a proper party to the attachment procee- 
dings, but they are not liable to be set aside on the ground of his not 
having been made a party, especially when the objection was not taken at 
the time when it could have beea remedied and the administration was 
over at the time when the objection was actually taken. 


‘ Appeal from the order of the District Court of Chingleput 
in A. 8. No. 225 of 1907 presented against the order of the Court 
of the District Munsif, Poonamalle, in E. P. No. 774 of 1906 (O. 
S. No. r61 of 1894 on the file of the City Civil Court, Madras, 
and C. M. P. Nos. 849 and 852 of 1906.) 


Foseph Satya Nadar for appellant. 


T. R. Krishnasamt Aztyar for T. R. Ramachandra Atyar 
and T. M. Srinivasa Atyengar for respondents. 


The Court delivered the following 


JUDGMENT:—The District Judge is wrong in holding that 
because the Administrator General who had obtained probate 
of the will of the deceased father of David Pillai, the judgment 
debtor, was not a party to the Execution Petition under which 
attachment was ordered in September Ig00 the attachment 
must be treated as illegal and cannot form the basisof a sale. 
The attachment, as we understand, was of the interest of David 
Pillai in the lands of the testator situated in a particular loca- 
lity on the supposition that David Pillai was solely entitled to 
those lands including the property iu dispute. Subsequent 
thereto the estate has been divided among the different devisees 
and legatees, the property now sought to be sold falling to the 
share of David Pillai. That being so, it is difficult to see why 
the attachment, which still subsists, should be regarded as of no 
avail with respect to property that fellto the share of David Pillai. 
It does not seem to us to be reasonable to hold the attachment of 
- a judgment-debtor’s property to be illegal because property which 
did not in fact belong to the judgment-debtor has also been in- 
cluded in the attachment. Nor do we think there is force in the 
argument of the lower courts that, because the estate of the 
judgment-debtor’s father was in the hands of the Administrator- 
General, the judgment-debtor had nointerest in the bequest which 
he receives under his father’s will on the date of attachment. A 
bequest, unless the testator intended otherwise, as in the case 
cf a contingent bequest, becomes vested in interest in the devisee 
or legatee from the date of the testator’s death although he may 
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not be entitled to receive what has been bequeathed to him 

except ir'due course of administration. This, we may point out 
is clear from the provisions of Ss. 91, 106 and 107 of the 

Indian Succession Act upon general principles relating to con- 
struction of wills. See JARMAN on Wilis, Vol. II, p.1357. In. this 
connection we may observe that there is a dictum in Srzvanga- 
ammalv.Sendammal?, referred to by both the courts, which is appa- 
rently construed to mean that in cases under the Indian Succession 

Act the heir of a deceased person has no saleable interest in the 

heritage until an administrator has distributed the estate in due 

course of administration. The language used by the learned 

Judges in that case, which is rather vague, is perhaps capable of 
this construction, but we do not think that is what was meant ; 

for we do not know of any provision in the Indian Succession 

Act which contemplates any such result, An heiror a legatee 
may not be entitled to possession of what he inheritsor is be- 
queathed to him except in the proper course of administration, 

but that does not mean that he acquires no interest till then. 

Perhaps all that the learned Judges in that case intended to lay 
down was that an heir under the Indian Succession Act has no 
right to anv specific property belonging to the estate until it has 
been allotted to him in the course of administration. Then there 
is another fact relied on by the lower courts in support of the 
view that the attachment of September 1900 was void, vzz., that 
the Administrator-General was not a party to the execution 
petition on which the attachment was ordered. No doubt he 
ought to have been made a party to the application, but the 
omission, it seems to us, cannot form a valid ground of objection 
to the present application on the part of the judgment-debtor. No 
objection was taken to the attachment at the timeit -was made 
on that ground ; if it had been taken the defect could have been 
remediedin time. The estate of the judgment-debtor’s father 
has now, as we understand, been fully administered and the Ad- 
ministrator General has nothing further to do with the estate, 
and as the attachment still subsists the application for sale must 
be regarded as in order. We may mention that, apart from the 
dictum already referred to, the decision in the case reported in 
Srirangammal v. Sendammal * has no application to the present 


i. (1900) I. L. R. 23 M. 216, 


PART V.] THE MADRAS LAW JOURNAL REPORTS. 231 


case: In Srzvangammal v, Sendammal + what was decided was, 
that a suit for partition by the assignee of the devisees under 
the will would not lie until the estate has been administered. 
Bhaljt Bhimji v. Admintstrator-General of Bombay? is also 
distinguishable from the present case. There a decree was 
obtained against a person asthe heir and legal representative 
of the devisee’s estate while the estate had become vested 
in the Administrator-General. The Administrator-General 
was hot a party to the suit, and it was in execution of that 
decree that the estate of the deceased was attached without 
notice to the Administrator-General. It was heid that neither 
the decree nor the attachment was binding upon the Adminis- 
trator-General, but no such question arisés in the present case 
as the estate has been fully administered and the decree 
against David Pillai was in his individual capacity and 
not as legal representative of his father. It appears, however, 
that the respondents Nos. 2, 3 and 5 perferred a claim to some 
of the properties sought to be soldand that that claim has been 
allowed. 


The result, therefore, will be that the appeal will be allowed 
with costs as against the rst respondent and dismissed with 
costs as against respondents 2, 3, and 5 and the Execution Peti- 
tion No. 774 of 1906 will be remitted to the District Munsif for 
disposal according to law. 


aah, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice 
Spencer. 


S. A. Anantanarayana Iyer:and .. Appellants* 
others (Defendants). 
v. 
Savithri Ammal .. Respondent 
(Plaintif). 


C. P. C. (Act XIV of 1882) S. 43—Stipulation in partition deed—Pronote 
Partition suit and suit on pronote—lHindu law--Allotment for marriage. 

Some Hindu brothers entered into a partition. One of them made a 
claim for an allotment for the approximate marriage expenses of his 
unmarried daughters. The other brothers in settlement thereof agieed 


+ S.A. No. 943 of Igro. r4th December Igri. 
I. (1900) I. L. R. 23 M. 216. 2. (1898) I. L. R. 23 Bom. 428. 
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to pay in the partition karar a certain sum and two of the brothers 
executed pronotes subsequently for distiuct sums amounting in the aggre- 
gate to the agreed amount. 


Held :—That a suit on one the pronotes was not barred by a previous 
suit for partition under S. 43 C.P.C. (XIV of 1882). 


Quaere :—There is nothing to warrant the assumption that a claim by 
one of several co-parceners for a separate allotment for the marriage 
expenses of his danghters ont of the family funds was not warranted by 
the Hindu law. 


Where a pronote is executed in respect of an existing obligation, two 
causes of action are given rise to, one on the obligation and the other on 
the pronote, on either of which a suit may be maintained. The presump- 
tion would ordinarily be that the cause of action for the debt is merged 
in the pronote. But there would be no effective legal merger when the 
pronote cannot be sued on. 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No 392 of 1909 presented against the decree .of 
the Court of the Subordinate Judge of Tanjore in O. S. No.5 
of 1905. 

T. Rangachariary and V. Purushothama Azyar, for 
appellant, submitted that the cause of action on the pro-note and 
the partition arrangement was one, and therefore the previous 
action on the partition arrangement precluded the present.action 
on the pro-note. It might have been otherwise if the note had 
changed hands. He cited Apsasamt v. Ramasamt!; Shunmugam 
Pillai v. Syed Gulam Ghose? ; Preonath Mukherji v. Beshanath 
Persad? ; Umed Dholchand v. Pir Saheb Fiva Mrya +. 

T. R. Venkatrama Sastri for the respondent cited Seska 
Aiyar v. Krishna Atyangar ®. 


The Court delivered the following 


JUDGMENT :—The suit out of which this second appeal 
arises was instituted on a pro-note executed in favour of the 
plaintiff's husband by the first defendant on behalf of himself 
and as guardian of the second defendant, who is his natural son 
given awayin adoption to a brother of his. There were four 
brothers in an undivided Hindu family, namely, the plaintiff's 
husband Aiyasawmi Iyer, the first defendant, the second defen- 
dant’s adoptive father and one Subramania Iyer. Disputes 
arose between them in connection with the partition of their 


I. (1886) I. L. R. 9 M. 279. 2. (1903) I. L. R. 27 M. 116. 
3. (1906) 1. L. R. 29 A. 256. 4. (1886) 1. E. R. 7 B. 134. 


5. (1900) LLR. 24 M. 96. 
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family property. Aiyasawmi Iyer, the plaintiffs husband, was 


burdened with 6 daughters, only two of whom had been given 


away in marriage. Several daughters of some of the other 
brothers had been married at the expense of the family. Aiya- 


sawmi Iyer made a claim that he was entitled to have an 


allotment towards the expenses of the marriage of his other 
daughters. The other brothers in settlement of this claim 
agreed to pay him Rs. 5,000. This agreement is one of .the 
stipulations contained in the partition Karar (Exhibit C) dated 
the 5th September 1901. According to Exhibit C they were 
bound to make the payment within three months, by which 
time apparently the parties intended the partition would be 


‘completed. Lists of properties to be allotted to each of the 


4 


co-parceners were drawn up onthe rzth January 1902. As 
payment of the Rs. 5,000 promised had not been made to the 
plaintiff, two pro-notes were executed for the amount—one of 
them (Exhibit A) for Rs. 3,333 5-4, andthe other, by Subramania 
Iyer, for the balance, an roth January 1902, The lower courts 
have held the plaintiff entitled toa decree for the amount due 
on the pro-note (Exhibit A). The defendants object to the 
decree on three grounds : (1) that there was no consideration in 
law for the promise to pay Rs. 5,000 ; (2) that the promise was 
not of such a character as would be binding on the minor second 
defendant when made by bis guardian the rst defendant, and 
(3) that the suit is barred by S. 43, C. P. C. 


The first contention may be disposed of in a few words. 
The appellant’s argument is the agreement to pay Rs. 5,000 was 
not one of the terms of the agreement between the parties for 
the division of the family properties but an independent pro- 
mise; that there was no obligation under the Hindu law on 
Aiyasawmi’s brothers to contribute towards the expenses of his 
daughters’ marriage and that there was therefore no legal consi- 
deration to support the promise. Weare entirely unable to 
accede to this argument. Paragraph r3 of Exhibit C says: 
“As it has been settled that for the expenses of, marriage, etc., 
that have to be celebrated for the daughters of Aiyasawmi Iyer 
one of us the other three co-parceners shall pay Rs. 5,000 in a 
term of three months from now, the said sum of Rs. 5,000 shall 
be accordingly paid off in the aforesaid term.” The natura] 
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construction of the clause is that the parties agree under 
the instrument, Exhibit C, to pay the sum, but assuming 
that it had been previously settled that Rs. 5,000 should - be 
paid to Aiyasawmi Iyer that fact would certainly make 
no difference for the effect of the clause is to make the 
previous agreement about the payment of Rs. 5,000 part 
of the agreement of partition which the parties were at perfect 
liberty to do. Mr. Rangachari attempted to perform the im- 
possible feat of separating the promise contained iu clause 13 
from the other terms of Exhibit C and he would regard the 
statement in paragraph 13 asa mere recital of an independent 
promise even if the promise was made at the same timeas the 
other terms in Exhibit C were agreed to. Hecontends that the . 
plaintiff himself so treated the matter in the plaint, but we 
can find nothing in the plaint to support the argument. He 
also relies on a sentence in Exhibit B,a letter written by the 
first defendant and Subramania Iyer on the same day as they 
executed the pro-notes, in which they say: “ Even though other 
matters relating to partition among us may not be settled, we 
shall pay off the said amount without raising any objection.” 
But this does not show that the pro-note was a transaction 
independent of the agreement of partition. The object of the 
latter was merely to prevent the executants of the property, in 
case litigation should ensue with regard to the enforcement 
of the agreement of partition, from resisting the payment of the 
amount of the pro-notes until the other terms of the partition 
agreement were also fulfilled by the various parties thereto. In 
other words, the object was to prevent them from raising the plea 
that no term of Exhibit C could be enforced prior to the fulfil- 
ment of the other terms. This does not show that the promise 
was not to be enforced as one of the terms of Exhibit C. It is 
not contended that the defence of absence of consideration could 
be set up if the promise be regarded as one of the terims 
of the contract of partition as Aiyasawmy Iyers agreement 
to the other terms of the contract would then be sufficient 
consideration. « 


With regard to the second contention that th: first defen- 
dant had no rightto bind the minor second defendant by such 
a promise, the argument is that, according to Hindu law, there is 
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no obligation on the part of co-parceners to provide at a partition 
for the marriages of the daughters of one of them outof the 
general family funds, and thatit was therefore beyond the powers 
of the first defendant, asa guardian, to bind his ward fora 
purpose which created no legal obligation on the ward. But it 
is clear that Aiyasawmi made a claim that he was legally enti- 
tled to a provision for his daughters’ marriages. Three daughters 
of the rst defendant had been married at the expense of the 
family estate and the only daughter of Subramania Iyer had 
been married and provided for out of joint family funds. There 
is no reason for supposing that Aiyasawnii Iyer did not believe 
that he had ground for making the claim or.that the Ist defendant 
did not believe that there was some ground for the claim. 
Nor can we assume thatthe claim was altogether unfounded 
according to Hindu law although the plaintiff's pleader in the 
court of first instance seems to have conceded that the claim could 
not be enforced by a court af law, Further it appears from 
paragraph 12 of the Subordinate Judge’s judgment that there 
were other matters in dispute between Aiyasawmi Iyer and his 
brothers, All of them were settled by Exhibit C, and it is 
impossible to separate the promise contained in paragraph 13 from 
the other terms of exhibit C and to question its validity by a 
consideration merely of the abstract legal question which is 
_taised to resist the promise. We must uphold it as one of the 
terms of a Jona fide compromise constituting a settlement 
-between the members of the famlly. | 


We now proceed to the consideration of the last question, 
whether the suit is barred by S. 43 of Act XIV of 1882. The 
defendant’s contention is that the plaintiff should have included 
the present claim in the suit No. 31 of r904, on the file of the 
Additional Subordinate;Court of Tanjore instituted by the plain- 
.tiff’s husband against the defendants and Subramania Iyer for 
division of the family properties. The learned vakil for the 
appellants contends that the cause of actinn was the same in 
both suits, namely, agreement of partition, Exhipit C, and that 
the suit is therefore barred by S. 43. The argument is falla- 
cious for several reasons. In the first place the present claim is 
one against the Ist and 2nd defendants only while the right 
to division of.the properties was against all the members of the 
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family including Subramania Iyer---see Nannu v. Raman } and 
1890 Punjab Reports, 32. Secondly, the parties agreed to execute 
separate pro-notes for the sum of Rs. 5,000, Exhibit A being 
executed by defendants Nos.1 and 2 and another pro-note by 
Subramania Iyer for the remainder of the amount. The original 
agreement to pay Rs. 5,000 was thus split up into two contracts, 
In Exhibit B,the letter already referred to, the first defendant 
and Subramania lyer say: “ As we have not found it convenient 
to settle it now” (that is the payment of Rs. 5,000) “ according 
to the aforesaid arrangement” (tliat is to pay the amount within 
three months froin the date of Exhibit C) “ we have ou this date 
separately executed. promissory notes to you for the said amount 
and thereby the said matter has been settled.” In other words 
the obligation created by Exhibit C.is regarded as discharged by 
the execution of two different pro-notes. There can, therefore, be 
no doubt that the promise contained in: paragraph 13 of Exhibit 
C became separated from the other obligations contained in 
that instr:iment and was split up into two different obligations by 
two .pro-notes. Each. pro-note, therefore, furnishes a separate 
cause of action different from the obligation existing under 
Exhibit C. Thirdly, even apart fromthe effect of Exhibit B, 
we have no doubt that although the original obligation may be 
single and entire, if the parties agree to execute a separate docu- 
ment for a part of the obligation, that document will constitute 
a distinct cause of action. oo 

In Seska Iyer v. Krishna Iyengar? a sum of Rs. 10,500 was 
found due by a debtor and for this amount two mortgage bonds 
were executed by him, one for Rs. 10,000 and the other for 
Ks. 500 on the same date, It was contended that a suit instituted 
on the boud for Rs. 10,000 was barred by a previous suit on 
the one for Rs. 500. Shephard and Davztes JJ. held that it was 
not. The learned Judges say: “It may be true that the term ‘cause 
of action’ is used in that section in a peculiar way, but we do 
not think that when parties for whatever reason choose to agree 
that there should be two instruments and two obligations the 
courts aré justified in saying that there is only one obligation.” 
The same view was held in Umad Dholchand v. Pir Saheb 
Fiva Mrya?. ‘There for the amount dueon a previous bond two 

I. (1892) LLL.R. 16 M. 335- 2. (1900) LL.R. 24 M. 96. _ 
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different bonds were executed by the debtor. SargentC. J. and 
MelvilleJ. held that the bonds furnished different causes of action 
for the purposes of S. 43. Their Lordships say: “ There can be 
no doubt that the two bonds and the default in payment of them 
constitute, in any way of the expression, ‘cause of auction’, two 
distinct causes of action and there is nothing, we think, in the 
language of the section(which would appear to have been mainly 
designed to discourage multiplicity of suits} which would justify 
the court in going behind the bonds to consider the circumstan- 
ces out of which they sprung, albeit those circumstances might 
themselves at the time have constituted a cause of action.” See 
also Sundara Singh V. Bholus and Moro Raghunath v. Balaji 
Trimbak?. It is inmaterial as pointed out by the Bombay High 
Court for the decision of an objection under S. 43 to consider 
whether the suit could have been instituted on the original in- 
de btedness apart from the pro-notes. It isoften the case, no doubt, 
where a pro-note is executed for a previously existing debt that 
an action may be maintained on the debt apart from the pro-note. 
And it is sometimes necessary to do so, when the pro-note 
is unenforceable for defect of stamps, or otherwise. But this does 
not show that the pro-note itselt is not a cause of action. There 
are two causes of action in such a case, on either of which a suit 
may bemantained. The presumption wouldordinarily be that the 
cause of action for the debt is merged in the pro-note. But there 
would be no effective legal merger where the pro-note cannot be 
suedon. If several pro-notes are executed for portions of the 
same debt each pro-note creates a cause of action and this would 
be so even if it isassumed that a suit might be instituted for the 
whole debt on the original cause of action. If the creditor, 
neglecting one of the pro-uotes, institutes a suit for the amount 
secured by it on the original cause of action, then no doubt he 
would not be extitled to maintain another suit for the remaining 
amount on the original debt. - In such a case he could claim no 
more than the amount secured by the particular pro-note. ‘That 
pro-noie is not a cause of action on which he could claim the 
value of the debt. S. 43 compels a person onby to include the 
whole of the claim arising from the same cause of action. It 
does not require him to include what he could claim on the 
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Ananta- cause of action distinct from that which he sues on. Mr. Ranga- 
Iyer „` Chari has referred to three cases in support of his contention— 
Savithri Appasawmi v. Ramasawmt, Shanmugam Pillat v. Syed Ghulam 
Ammal. Ghose? and Preonath Mookerjee v. Bishnath Prasad *. In the first of 
‘these, Appasawmit v. Ramasawm:!, upon a settlement of accounts 

a sum of money was found due to a creditor upon which the 
debtor agreed to pay. He gave the creditor an order on his 

agent to pay a portion of this amount from the profits of certain 

lands and promised to pay the balance withina month. The 

agent having failed to make payment two different suits 

were instituted on the same day against the debtor for the 
amount which he had directed the agent to pay and for the 
balance respectively. It was contended that both suits were 
barred by Ss. 42 and 43. Brandt and Parker Jj. held that 

the giving of the order on the agent was not similar to the 
execution of a pro-note so as to give the creditor a separate cause 

-of action for the amount of the order.and that the cause of 
action for the whole amount remained the same. They dis- 
tinguished Umed Dholchandv. Pir Saheb Fiva Miyat and held 

that one of the suits must be held to be barred. That case 

is clearly not analogous to the present one where a distinct source 

. of obligation was created by the execution of the pro-note. In 

the second case Shanmuga Pillat v. Syed Ghulam Ghose? an 
inamdar obtained separate miuchilikas from the occupying 

ryot of his land fortwo different years. He first instituted a 

suit for rent for the later year and subsequently instituted another 

for the rent of the earlier year. Benson and Baskyam Iyengar 

JJ. held that the second suit was barred. The judgment was 

based on the ground that the muchilikas did not furnish the cause 

of action for rent. They apparently regarded a muchilika as 
metely evidence of the terms of the tenancy between the land- 

` holder and the ryot. They observe: “Though there were separate 
muchilikas for faslis 1306 and 1305 yet there was but one cause 

of action, namely, non-payment of rent by a tenant to his land- 

* lord. ‘Though the rents became payable under different docu- 
ments and at diferent times, they are only different claims 

under the same cause of action or tenancy. The case is very 





I. (1886) LL.R. 9 M. 279. 2. (1903) I L-R. 27 M. 116. 
3. (1906) I.L-R. 29 All 256. 4» (1883) I.L.R. 7 B. 134. 
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similar to the case where several articles are sold in succession 
by Ato B. It the vendor sues for the price, he must su¢ for the 
price of all the goods sold up to the date of his suit, and cannot 
sue separately first for one and then for another.” In Preonath 
Mookerjee v. Bishnath Parsad ? * A, a doctor, agreed with B, to 
accompany & to Hardwar, as his medical attendant on a fee of 
Rs. 100a day. After 7 days B gave A promissory note for 
Rs. 700 representing 7 days’ fees. Æ who was a vakil also 
promised to assist A professionally in certain litigation. 2 
however, died before he could fulfil his agreement to render 
professional services: A sued J's son on the promissory note, 
first and subsequently brought a separate suit for the balance of 
his fees for attendance at Hardwar under the alleged agreement 
and for fees for later attendance at Benares.” It was held that 
the second suit was barred by the provisions of S. 43 of the Civil 
Procedure Code so far as the fees for attendance at Hardwar 
were concerned though not in respect of the other fees claimed. 
The learned judges Stanley C.J. and Burkett J. say that the cause 
of action for medical fees was the same in both cases and that it 
was in reality the breach of the agreement to pay a fee of 
Rs. 100 per day for attendance on the deceased. ‘They observed: 
“Itis true Raghunath Prasad executed a promissory note to 
secure the payment of Rs. 700 on account of fees for 7 days but 
the fact that this security was given does not take the case out 
of S. 43 because of the proviso to that section which is in the 
following terms: “For the purposesof this section an obligation 
and acollateral security for its performance shall be deemed to 
constitute but one cause of action, The contention, therefore, that 
the caise of action on the promissory uote is one cause of action 
and the cause of action for the recovery of the balance of Rs. 600 
forms another cause of action is not well founded.” With all defer- 
ence we are unable to agree with the learned Judges that a pro-note 


executed for payment of a debt is ordinarily to be regarded ` 


merely as a collateral security forthe debt. The deposit of title 
deeds or mortgage as security is only an accessory right 


to‘secure the rendering of the main right, namely, the debt, . 


But the promissory note is prema facie to be regarded as the 

record intended by the parties of the obligation to pay the 

debt. The decision is not in accordance with the cases already 
I, (1906) LL.R 29 A. 256. 


Ananta- 
Narayana ` 
Iyer 


V 
Savithri 
Ammal. 
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Pe reread referred: to above including the judgment of the Allahabad 
iget High Court (Sandra Singh v. Bhalu 1y which is not referred to 


- Satthi in the judgment. 
: Athiial 
sia ' För the reasoris meittioned above, we hold that the present 


Suit is not barred by S. 43 of the Civil Procedure code. 


We dismiss the second appeal with costs. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY. 
COUNCIL. 


[ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB. ] 


Present :—Lord Macnaghten, Lord Robson, Sir John Hage 
and Mr. Ameer Ali. 


Muhammad Umar Khan and another .. ‘Appellants* 
v. 
Muhammad Niaz-ud-din Khan ` .. Respondent. 


Umar Khan . Limitation Act, Aris. 118, 119, 14t—Suil for possession of properiy—Cus- 
2 tom—Shetkh Ansaris—Gift of father's estate to dau ghter—L£state taken in, 
Naiz-ud-din 


< Khan. Omission to bring a suit for declaration that an alleged adoption of 
defendant was invalid or never in fact took place is no bar toa suit for 
cei of property from defendant. [Thakur Tirbhuvan Bahadur Singh 
- V. Raja Rameshar Bakhsh Singh? referred to.] f 


Neither evidence as to the limited rights by custom of a widow in her 
deceased husband’s property nor evidence that a Mahomedan father had 
been prevented by some local custom from giving the bulk of the property 
to one of his sons is evidence of the custom alleged in the case that, among 
the Sheikh Ansaris of the Punjab Mahomedans, a female takes only a 
life interest in the ancestral property which has come to her by gift from 
her sonless father and had on the property no power of alienation beyond 
her lifetime, 


Held: Also that the alleged custom was disproved in the case. 

Appeal from a judgment and decree of the Chief Court of the 
Punjab (April 18, 1906) reversing a judgment and decree of the 
Court of the District Judge, Jullundur (January 13, 1902). 

The Judgment of their Lordships was delivered by 

Sir Fohn Edge:—This is an appeal from the decree of the 
Chief Court of the Punjab, dated the 18th of April 1906, reversing 
the decree of the District Judge of Jullundur, dated the r3th 
January 1902, which had decreed the plaintiffs’ claim. 








* 14th December, IgIr. 
I. (1898) 1.L,.R. 20 A. 322, 2. (1906) 1,1,.R. 28 A. 727 P.C. 
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‘The plaintiffs brought this suit on the rrth of May, 1900, to. di Khan, 

obtain possession of certain immovable property, lands and Niaz-ud-din 
houses, in Basti Danishmandan, in the Punjab, which they *28™ 
claimed as their ancestral property. In their plaint they alleged 
that the property in question had been held, for her life, by Mus- 
sammat Zainab, by virtue of a gift made to her by her father. 
Sarfraz Khan, an uncle of the plaintiffs, and that on her death 
on the 4th May 1899 the right of inheritance in the property 
devolved upon them as reversionary heirs. They also alleged in 
their plaint that Mussammat Zainab had not, in fact, trans- 
ferred the property to the defendant, and that if she had trans- 
ferred the property to him such transfer was, by law, according 
to the custom of the tribe to which the parties belong, and the 
Riwaj-i-Am, zuil and vord as against the plaintiffs as rever- 
sionary heirs. 


The defendant by his pleadings alleged title as owner in 
himself by gift from Mussammat Zainab, alleged that Mus- 
sammat Zainab was entitled to the full estate in the property 
in question, and not merely to an estate for her life, denied that 
the plaintiff had any right to the estate, denied that the proper- 
ty was ancestral, denied that any law or tribal custom existed 
which made the gift to the defendant unlawful or. void, and 
amongst other things alleged that he had been ANR ee as her 
son by Mussammat Zainab. 


The parties to the suit are Sheikh Ansaris of a Pathan 
tribe of Punjab Muhammadans. ‘The defendant is in possession - 
of the property in dispute under a gift from Mussammat Zainab 
made to him inher lifetime. The plaintiffs’ case, the only case 
on which they could have succeeded, is that, according to a 
custom which they alleged to be existing and binding in their 
family, no woman could take by gift more thana mere interest 
for her life without any power of alienation in any ancestral 
property of the family, and consequently that the gift by Mus- 
sammat Zainab to the defendant was void. Many issues, some 
of which, in the view which their Lordshipstake of this case, 
were immaterial or irrelevant, were raised by the parties, and 
much evidence was recorded. The District Judge of Jullundur . 
gave the plaintiffs a decree for possession. From that decree 
the defendant appealed to the Chief Conrt of the Punjab. The 


"4 
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Umar Khan Judges inthe Chief Court mainly directed their attention to a 
Niaz-nd-din question, of acquiescence, which their Lordships consider did 


Khan. 


not arise ou the facts, and to the alleged adoption of the defen. 
dant by Mussammat Zainab, which was an immaterial issue, and 
having apparently, although somewhat uncertainly, found that 
Mussammat Zainab had adopted the defendant, they applied 
Artice 118 of the Second Schedule of the Indian Limitation 
Act, 1877, to the case, allowed the appeal, and. dismissed the 
suit with costs. 

Although their Lordships consider that the question of 
adoption was an immaterial issue, they think it advisable to say 
that the omission to bring, within the period prescribed by 
Article 118 of the Second Schedule of the Indian Limitation Act, 
1877, a suit to obtein a declaration that an alleged adoption was 
invalid, or never, in fact, took place, is no bar to a suit like 
this for possession of property. Their Lordships need onl» refer 
to Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar Bakhsh 
Singh?, Under the general Muhimmadan law an adoption 
cannot be made; an adoption, if made in fact py a Muhainma- 
dan, could carry with it no right of inheritance. 


It may be further observed that, even if an adoption by a 
Muhammadan was permissible by any valid custom in the Punjab, 
the Chief Court found that it had not been proved that the. 
parties to the suit belonged toa family to which the Punjab 
agricultural or other similar restrictive customs must be pre- 
sumed to apply, 

In order to understand the material evidence in this case it 
is necessary to refer to the pedigree of the piaintiffs. Muham- 
mad Ali Sher, the common ancestor of the plaintiffs and Mus- 
sammat Zainab, had three sons, one of whom, Jehangir Khan, 
had, by his wife Mussammat Fatima, a daughter, Mussammat 
Maryam, who married her cousin, Sarfraz Khan. Alamgir, another 
son of Muhammad Ali Sher had three sons, one of whom was 
Sarfraz Khan, who married his cousia. Mussammat Maryam; 
another son of Alamgir was Shahbaz. Khan; and the other 
son of Alamgir was Siraj-ud-Din otherwise called Sheraz-ud- 
Din Khan, who wasthe father of the plaintiffs. Another son of 
Muhammad Ali Sher was Sarwar Khan, who had two sons, one 


(1906) I. L. R. 28,A. 727 (P.C.) 
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of whom was Muhammad Said; the other son of Sarwar nine Been 
Khan was Muhammad Bahadur Khan. Sarfraz Khan had by his Niaz-ud-din 
wife Mussammat Maryam, adaughter, Mussammat Zainab, who ae 
matried Ghulam Mohi-ud-Din a/zas Baghe Khan. The defen- 

dant is a son of a sister, Jamal-ud-Din, who was a son of a sister 

of Sarfraz Khan. Jamal-ud-Din Khan wasa brother of Mohy- 

ud-Din alras Baghe Khan. 


On the 3rd Ramzan 1248 A. H. Jehangir Khan, by his deed 
of gift, gave to-his daughter Mussammat Maryam, wife of 
Sarfraz Khan, absolutely all his one-third share of the property 
of his ancestors which had fallen to his lot according to law, in 
lien of the dower of her mother Mussammat Fatima. Mussammat 
Maryam obtained possession of the property whicb had been 
given to her by her father Jehangir Khan, and remained in pos- 
session for 15 years, when she gave that property to her husband 
Sarfraz Khan, who took possession on her death. Mussammat 
Maryam died in 1846 or 1847. After her death Sarfraz Khan's 
right to the possession of the property which had come to him 
from Mussammat Maryam was challenged by Muhammad Said 
Khan and Muhammad Bahadur Khan, sons of Sarwar Khan, 
‘and Sheraz-nd-Din Khan, the father of the plaintifs, who con- 
tested the alienation to Sarfraz Khan, alleging that by custom, 
daughters had no right of succession. Sarfraz Khan brought a 
suit for maintenance of possessiou in the Court of the Deputy 
Collector against Muhammad Bahadur Kban, Muhammad Said 
Khan and Sheraz-ud-Din. In that case Sheraz-ud-Din 
Shahbaz Khan and Muhammad Bahadur Khan, proved that 
Mussammat Maryam had been in possession of the property, and 
had, through the agency of her husband Sarfraz Khan and his 
, brother Sheraz-ud-Din, received the rents of the land together 
with Zamindari dues, and had paid the Government revenue. 
In that ca-e Muhammad Said Khan testified to the facts of the 
gift and delivery of possession to Mussammat Maryam, and 
Sheraz-ud Din admitted that a deed of gift had been execnted 
and that possession had been delivered to Mussammat Maryam. 
Several other witnesses, including’ the marginal witness to 
the. deed of gift, proved that the property had remained in 
‘the “possession of Mussammat Maryam for her life-time, and 
had, after-her death, passed to Sarfraz Khan, her husband. ‘Où 
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cae aie the 1fth of May 1849 the Deputy Collector ordered that a decree 

ee for Sarfraz Khan’s claim be passed to the effect that Sarfsaz 

Khan should retain possession of the land then in suit. From 
that order of the Deputy Collector Muhammad Bahadur Khan 
appealed to the Settlement Officer who, on the 3rd of August 
1849, dismissed the appeal, holding that the inquiry before the 
Deputy Collector had established Sarfraz Khau’s possession, 
ecctipation of, and title to the land, and that if Muhammad 
Bahadur Khan had any claim to the land he was at liberty to 
lodge a suit ina civil court. No suit was- brought in a civil 
court to contest the right or title of Sarfraz Khan to the land 
which had come to him from Mussammat Maryam. The facts — 
above referred to afford, in their Lordship’s opinion, strong evi- 
dence that there was no custom applying to this family which 
limited the estate in ancestral land which came to a daughter by 
gift to a mere life estate, and which prevented a daughter aliena- 
ting such lands by gift in her lifetime. | 


On the 1sth of December 1861 Sarfraz Khan, who was then 
in possession of the land which had come to him by gift from his 
wife Mussammat Maryam, and was also in possession of his own 
third share of three shares in the ancestral property which had 
come to him by lot according to law,’ made a deed of gift by 
which he gave to his daughter Mussammat Zainab absolutely 
his entire property of every kind, and gave her possession. To 
‘that deed Shahbaz Khan, son of Alamgir, was one of the wit- 
nesses, Sarfraz Khan died on the roth of Mav 1852, and on that 
day the Patwari of Basti Danishmandan, on enquiry of Mussam- 
mat Zainab, was directed by her to enter the ‘entire share of 
Sarfraz Khan, which had come toher,in the official papers in 
the name of her husband Ghulam Mohi-ud-Din, whose name 
was accordingly entered on the roth of May 1852. In or about 
1859 Muhammad Babadur Khan and Muhammad Said Khan 
brought a suit in the Revenue court of the Extra-Assistant 
Commissioner of Jllundur against Ghulam Mohi-ud-Din, in 
which they claimed possession of the lands which had come 
through Mussammat Maryam and Sarfraz Khan to Mussammat 
Zainab. The plaintiffs in that suit alleged that Sarfraz Khan 
had not. executed the. deed of. gift in favour of Mussimmat 
Zainab; that the property in suit could ‘not have passed through 
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his wife Mussammat Zainab to Ghulam Mohi-ud-Din, and that Umar Khan 
as Sarfraz Khan had died without a son the property had vested Niaz-ud-din 
in them, Muhammad Bahadur Khan and Muhammad Said. In ™28™ 
that suit the Patwari of Basti Danishmandan was examined as a 
witness, and in reply to the question—‘In Basti Danishmandan 
what custom prevails in respect of an: ‘‘estate left by a sonless 
proprietor ?”? said— | 

“The following custom prevails:—The estate of a pro- 
“« prietor dying sonless goes to his daughters. Should he make 
“a gift of his property during his lifetime in favour of his 
‘daughters, they succeed to their father’s estate, If he does 
“not make a gift in favour of his daughters during his lifetime 
“his brothers and brothers’ sons succeed to his estate.” 


Ghulam Mohi-ud-Din gave evidence in that suit ; he claim- 
ed no title in himself ; he said that his wife Mussammat Zainab 
was the proprietor, and that she had full authority to have her 
own name inserted in the official papers or to allow the entry in 
his name to stand Many other witnessess were examined in that 
sait and on the asth of June 1859 the Extra-Assistant Commis- ` 
sioner of Jullundur dismissed the suit. From that order dismissing 
the suit Muhammad Siraj-ud-Din (Sheraz-ud-Din Khan) who had 
apparently come into the suit as a plaintiff, Muhammad Bahadur 
Khan, and Muhammed Said Khan appealed to the Deputy Com- 
missioner, who, on che 21st of December 1859, rejected the appeal, 
‘but holding that Mussammat Zainab alone was the proprietor, 
directed that her name. should be entered in the column of 
owners. From the order rejecting their appeal Muhammad 
Siraj-ud-Din (Sheraz-ud Din Khan), Muhammad Bahadur Khan 
and Muhammad Said Khan appealed to the Commissioner of 
Jullunder, who on the 2sth February 1860 dismissed their 


appeal. 

On the 6th of May 1887 Baghe Khan (Ghulam Mohi-ud-Din) 
executed a deed in which he stated that he had adopted Niaz- 
ud-Din when he was two years old and that he and his wife had 
brought him up. Niaz-ud-Din, who is. mentioned in the deed, 
is Muhammad Niaz-ud-Din Khan the defendant i in this ‘suit. 

On the 22nd May 1888 Ghulam Mohi-ud-Din Khan and his 
wife Mussammat Zainab executed a deed of settlement by which 
Ghulam Mohi-ud-Din gave certain property of his in Basti 


Umar Khan 


y 
Niaz-ud-din 
‘ han. 
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Danishmandan, which is not in dispute in this suit, to 
Muhammad Niaz-ud-Din Khan and Mussammat Zainab gave to 
Niaz-ud-Din Khan the property which is in dispute in this suit. 
In that deed it is stated that Muhammad Niazg-ud-Din Khan 
had been.placed in possession. An application was made to 
enter the name of the deferidant Muhammad Niaz-ud-Din Khan 
in the column of proprietor in respect of the property in dispute 
in ‘this suit, and Mussammat Zainab having stated to the 
Tahsildar that Muhammad Niaz-ud-Din Khan was in possession, 
and no objector appearing, the Tahsildar sanctioned the muta- 
tion of names, and the name of Muhammad Niaz-ud-Din Khan 
was accordingly entered in the column of proprietors. 


In 1895 and 1896 the principal lands which had been Feld 
in unpartitioned shares by Muhammad Niaz-ud-Din Khan, 
Muhammad Uma Khan and Muhammad Pirdad Khan were, by 
agreement between them, partitioned, each having allotted to hinr 
lands which represented his share. Muhammad Niaz-ud-Din’s. 
shares in the partition represented shares which had come to him’ 
by the gift of Mussammat Zainab. Mussammat Zainab was 
then alive ; she died on the 4th of May 1899. 


Their Lordships consider that those partition proceedings 
between Muhammad Omar Khan, Muhammad Pirdad Khan 
and Muhammad Niaz-ud-Din Khan, who were the original parties 
to the suit, afford very strong evidence iu favour of Muhammad 
Niaz-ud-Din, who is the defendant in the suit, and respondent: 
in this appeal. The evidence which was given on behalf of the 
plaintiffs to prove that a custom existed and applied to this 
family, by which a female could take only a life interest in the 
ancestral property which had come to her by gift from her son- 
less father, and had, on such property, no power to alienate it by 
a gift in her life-time, was of the most shadowy description and 
failed to prove the custom alleged by them. Evidence as to the 
limited rights by custom of a widow in her deceased husband’s 
property was not evidence from which the custom alleged by the 
plaintiffs in this suit could be inferred. Nor was evidence that 
a Muhammadan father had been prevented: by some local custom 
from giving tlie bulk of his property to one of his sons, evidence 
which hail any bearing on the-issue.in-this case. The evidence. 
to: which reference’ has been:made-by their. Lordships, relating - 
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to the devolution of Jehanzir’ Khan’s share“to. Mussdimmat Umar Pies 
Zainab, is entirely inconsistent. with the existence of. the ‘custom — din 
which has-been alleged by the plaintiffs. oe 


ad ~ 


t 


Their Lordships find that not only have the plaintiffs failed 
' to prove the custom alleged by them, but.the alleged custom has 
been disproved. They also find that Mussammat Zainab. had a 
full proprietary estate in the propetty in dispute, and that she 
made a valid gift of that property to the defendant. 

Their Lordskips will humbly advise His Majestv that the 


decree of the Chief Court of the Punjab dismissing the suit of 
the plaintiffs should be affirmed and this appeal be dismissed 
with costs. 

o ‘Solicitor : Edward Dalgado for appellants. 


' Solicitors: Z. L. Wilson & Co. for respondents. 





IN itl HIGH COURT OF JUDICATURE AT MADRAS. 


‘Present :—Mr. Justice Wallis and Mr. Justice Abdur Rahim, 


Rev. Dr. Albrecht and another. .. Appellants* 
oe Y. l (Respondents) 
Bathee Jellamma -- Respondent 
| | | (Petitioner), 
Guardians and Wards Act, S.7—Welfare of minor—Religion in which Albrecht 
minor is to be brought up—Hather’s choice of religion. Bathee 


In the appointment of guardians fora minor, the paramount consider- 
ation with the court is the welfare of the minor. 


Jellam ma, 


A Hindu father is entitled to appoint a guardian for his child by will 
or by word of month to the exclusion of the mother. He would not lose 
the right by becoming a Christian and he is entitled to say in what 
religioa an infant child should be brought up. 


Held that, in the circumstances, a case was not made ont that the court 
should interfere with the decision of the fether that the child should be 
brought up in the Christian religion. 


Appeal from the order of the — Court of Guutur in 
O. P. No. 144 of 1909. ° 

R. Kuppuswamy Atyar for en 

1. Ramachandra Row for respondent. 





* A. A. O. No. 32'0f Igro ` Sa 29th December, 1911. 


Albrecht 

wo 
Bathee 

Jellamma, 


aeee e 


Wallis J. 
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The Court delivered the following 

JUDGMENT :— Wallis J.—This is an appeal from an 
order of the District Judge of Guutur appointing the respondent, 
a Hindu widow, guardian of her minor daughter and directing 
the counter-petitioner, Dr. George Albrecht, who belongs to an - 
American Mission, to deliver up the minor to her mother. 
There was some conflict of evidence, but on a careful examina- 
nation the facts proved seem to me as follows, The petitioner 
and her deceased husband lived at Tallapalli, some 14 miles from 
Rentachintaka, the head quarters of the respondent, who accord- 
ingly visited Tallapalliin the course of his missionary tours. 
According to his evidence, which I see no reason to disbelieve, 
Narasayya, the petitioner’s husband and rather of the minor, came 
to him and asked to be baptised. The request was tefused as he 
was living with a concubine, but -he continued to attend the 
counter-petitioner’s services. His wife-also asked the counter- 
petitioner fo baptise her and get her husband to take her back. 
The counter-petitioner accordingly went to ‘Tallapalli, held an 
enquiry, aud induced Narasayya to take back the petitioner as 
there was no proof that she was leading’ a bad life as he 
suspected. About a week later he came and complained that 
he had found her pregnant when he took her back. Later 
there was another enquiry when Narasiyya drowned the child 
which had been born in the meantime. Narasayya and the peti- 
tioner went on living apart, the minor at first living with the peti- 
tioner. In 1903 Papamma, Narasayya’s daughter by a concubiue, 
was baptised, and in October 1905 Venkayya, a grown up son of 
Narasayya by a concubine, was also baptised. 


In November 1905 Narasayya came to Rentachintaka and got 
the respondent to baptise the minor, and some time later he came 
again and said that his toddy had been poisoned and that he was 
not likely to live long, and asked the respondent to take charge 
of the mincr, incase anything happened to him, and respondent 
promised to do so at his house in Rentachintaka but did not 
then take the girl into bis school. According to the respon- 
dent’s evidence, Narasayya had previously asked Mrs, Albrecht to 
take the girl and luok after her, but she had not then consented. 


The respondent’s witness No. 3, who had for many years 
been Village Munsif and has since retired, says that Narasayya 


wat 


et 
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took the minor from the petitioner’s custody about four months Dr.Albrecht 

before his death in 1906 ; that when the counter-petitioner, came Bathee 
to the village Narasayya asked him and .Mrs. Albrecht to take JeHamma. 

charge of the child, but they told him to keep it for six months. Wallis J. 

The respondent’s witness No. 4, Narasayya’s younger brother, 

also speaks to this, as does the respondent’s witness No. 6, 

another relative of Narasayya. 

In January 1906 Narasayya was found murdered, and when 
the acting Tahsildar, the respondent’s witness No. 1, went to 
enquire he found living in Narasayya’s house, in addition to Naras- 
ayya’s concubineand a son bya former concubine (Venkayya), 
alittle girl aged 5 or 6 who was said to be the daughter of 
Narasayyd andthe petitioner, but not the petitioner herself 
who was living elsewhere. There was then no reason for pre- 
tending that the minor was living there if she was not, and 
Ihave no doubt that the minor was living with her father 
and not with her mother at the time of his death. A short 
time afterwards the minor and Narasayya’s daughter by his con- 
cubine were brought to the respondent at Rentachintaka by 
Venkayys, his grown up son by a previous concubine. The peti- 
tioner and also Venkayya were afterwards charged with Naras- 
ayya’s murder but discharged. At the time of inquiry Venkayya 
was not called by either side, but was present and said to be 
assisting the petitioner. The petitioner in her evidence not only 
denies misconduct but also that she was ever put away by her 
husband. She denies that she ever asked the respondent to get 
Narasayya to take her back, or that there was any panchayat, or 
that her husband repudiated the son who was born two years 
before his death. She says that after her husband’s death she 
was at her husbarnd’s house when the Magistrate came to the 
village, but his evidence is the other way. She also says that 
the minor was living with her and was kidnapped while she had 
gone toa field. ‘The petitioners witness No, I says that the 
minor was living with the petitioner when she was taken to the 
respondent and that the petitioner was living amicably with the 
deceased. The petitioners witness No. 2 also says that the 
petitioner was living with Narasayya till his death. Her brother, 
the petitioner’s witness No. 3, also says she was living amicably 
with her husband and that she was at his house when the 
Magistrate came to inquire after the murder. 

* I 
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Dr.Albrecht - On a careful consideration of the evidence I am unable to 
Bathee take the same view of it as the District Judge. Isee no reason 
Je ee to disbelieve the respondent’s story as to the difference between 
Wallis J. the petitioner and her husband, as to his attempts to settle them, 
as to Narasayya having had his illegitimate daughter baptised in 

1903 and having brought the minor to Rentachintaka to be bap- 

tised in November 1905, and as to his having asked the respon- 

dent, both at Rentachintaka and on an earlier occasion, to look 

after the minor after his death. He wasthen under an appre- 

hension which proved well-founded. Je had separated from 

his wifeon an allegation of misconduct and had subsequently 

taken the minor away from her. He had made all his children 
Christians, and was only prevented from being baptised himself 

because he was unwilling to put away his concubine. These 
cousiderations appear to meto sufficiently explain his action. 

After his death the minor, early in 1906, was handed over to the 
respondent and has since been in his charge. She was produced 

in court and appears to be healthy and well-cared for. In 
September 1906, the petitioner prosecuted the respondent for | 
kidnapping, but the complaint was dismissed. In her present 
petition she states that she subsequently sued him, but in he, 
evidence she denied this and the respondent was not asked 

about it. The present petition was not presented until March 

1909, 3 years after the minor came into the respondent’s custody, 

and the delay is not satisfactorily explained; on these findings of 

fact it remains to be considered what order ought to be passed. 

Asa Hindu the father was entitled to appoint a guardian for 

his child by will or word of mouth to the exclusion of the 
mother—Soohah Doorhga Tala Tha v. Raja Neelanand Singh ?— 

and this right under the Act of 1850 he would not lose by 
becoming a Christian. Further, the result of the authorities as 

held in Mookund Lal Singh v. Nobodip Chunder Singha® is that 

prima facie the father is entitled to say in what religion an 

infant child should be brought up. ‘These wishes, however, are 

not conclusive, The paramount consideration is the welfare of 

the minor awd, when applied to,as here, under S. 7 of the 
Guardians and Wards Act, the court has to decide the question 

with reference to all the considerations set out in the section. 





I. (1867) 7 W. R. 74 2e (1898) LLR. 25 C. 881, 
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Where, in the opinion of the court, it would be injurious to the 
minor to give effect to the father’s wishes, the court will inter- 
fere even in his lifetime as in Mohkund Lal Singh v, Nobodip 
Chunder Singha * where a father was prevented from altering 
the religion of his son. In considering, in the present case, 
whether to disregard the wishes of the father and restore the 
child to the mother, the fact that before the present application 
was put in the minor had been left for three years in her present 
custody and was being educated asa Christian, in my opinion, 
most materially affects the question and makes it much more 
difficult to interfere than if the application had been made before 
the child had become accustomed to its present surroundings 
and the ways of thought in which it is being brought up: 


On a consideration of all the circumstances I do not think it 
would be for the welfare of the minor to interfere on this appli- 
cation with the agreement which the deceased father made for 
the minor’s custody after his death, and I would therefore refuse 
- the application and reverse the order of the lower court. ‘There 
will be no order as to costs. 


remiintasitrantatepransonrerrnt 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—Mr. Justice Abdur Rahim. 


Gurusawmi Nadar and others ` .. Petitioners* 
i ( Accused). 
Cr.P.C., Ss. 144, 7-~-Duty of Divisional O ficers—Assistance in exercise 
of lawful rights. 


It is thë duty ofthe Divisional Offieer, who is responsible for the peace 
of his division, to use his authority for the protection of persons who seek 
to exercise a right which the law allows them and to restrain persons who 
threaten to obstruct the exercise of such right, and for this purpose to 
enforce, if necessary, the provisions of $. 107, Cr. P. C. not against the 
former but against the latter. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the proceedings of 
the Sub-Divisional Magistrate of Sattur in M.C. No. § of 1911. 

S. Swaminachan for the accused. : 

E. R. Osborne for the Publie Prosecutor for the Crown. 


* Cr. Rev. C. No, 529 of IgII. "and January, rg12. 
Cr. Rev. P. No, 399 of rgtt. 
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The Court made the following 


ORDER :—There is absolutely no warrant for the order of 
the Sub-Divisional Magistrate. There is no evidence to show 
that the accused were likely to commit a breach of the peace or 
disturb the public tranquility or do any act which would pro- 
bably occasion a breach of the peace. All that is found is that 
on a previous occasion, about a year ago, the Nadars asserted 
their right to carry palkis through the public street on occasions 
of marriage, and there was a breach of the peace as some people 
in the village opposed the Nadars taking palkis in procession on 
the ground apparently of the Nadars’ caste which, in their op- 
ponents’ estimation, is not high enough to justify their using 
palkis during marriage. Nothing particular happened at the 
time the present proceedings were instituted, except that the 
marriage season was fast approaching and the police and the 
Sub-Divisional Magistrate were. apprehensive that if the Nadars 
insisted on their right as before and the other party opposed them 
there might be a disturbance. It is not even shewn that the ac- 
cused had any marriages to celebrate in their family, and that 
they were preparing to carry palkisin procession. All that is 
alleged against them is that they are leading men of their com- 
munity: Supposing . that some ofthe Nadars or the accused 
themselves wanted this year to take palanquins in procession 
through streets, they would have every right to do so and if any 
person wanted unlawfully tooppose them in the exercise of such 
tight, itis they that ouglit to be bound then and not persons 
who were lawfully exercising or wanted to exercise their ordi- 
nary tight. It isthe duty of the Sub-Divisional officer who is 
responsible for the peace of his division to use his authority for 
the protection of persons who seek to exercise a right which the 
law allows them and to restrain persons who threaten to obstruct 
the exercise of such right, and for this purpose to enforce, if nes 
cessary, the provisions of S. roy, Criminal Procedure Code, 
not against the former but against the latter. I set aside the 
order under S. 107, Criminal Procedure Code, and the bonds 
exectited by fhe accused will be discharged. 


é 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :~Mr. Justice Abdur Rahim and Mr: Justice 
Spencer. 


Sri Raja Malaraju Lakshmi Venkay- 


amma Row Bahadur Zamindar Garu ie Appellant* 
v, i (PLff.-decree-holder) 

- Gopesetti Narayanaswami Naidu Garu, 
Receiver, Nidadavole Estate — .» Respondent 


(Deft. jud gment-debtor). 


Mesne profiis—Ascertainment—Decree for rents—Pronotes for rent— 
Costs of infructuous proceedings. 


Plaintiff obtained a decree for possession of property with- mesne 
profits. The property wasin the hands of a Receiver on behalf of the 
defendants : Heid on the question of the ascertainment of mesne profits: 
that (1) the plaintiff was entitled to what the Receiver actually received or 
with due diligence might have received; and, where the Receiver had sued 
tenants and obtained decrees for rents—the plaintiff was entitled to those 
decrees only and not to the amonnts covered by them. 


(2) That in respect of rents due for certain faslis but unrealised owing 
to certain mistaken but dona fide proceedings the failure to realize the rents 
was itself no answer, and that, in the absence any proof that the Receiver 
could not have realized them even though he had taken appropriate pro- 
ceedings, plaintiff was entitled to the amount, 


(3) That the plaintiff was not liable to accept pro-notes aseeuied by 
the tenants in favor of the Receiver but was entitled to the amount of rent 
for which he took the pro-notes. 


(4) That the plaintiff could not be saddled with the cost of infructuonus 
distraint proceedings taken by the Receiver. 
Appeal from the order of the Subordinate Judge’s Court of 
Kristna at Ellore in E.P.6 of 1906in O. S. No: 32 of 1903 on 
the file of the District Court of Godavari. 


T. V. Seshagiri Aryar and P. Nagabhushanam for appellant. 


C. R. Tiruvenkatachariar for respondent. 
The Court delivered the following 


JUDGMENT :—4bdur Rahim J.:—'The question raised by 
this appeal relates to mesne profits of a village called Repudi 
which is in possession of the Receiver of the Midadavole estate, 
The.appellant obtained a decree for recovery of the village in 
the court of the District Judge of Godavari but in an appeal by 
one out of the three reversioners entitled to. the Nidadavole 


«4. A, O. No, 216 of 1909. and January, Igr2, ` 
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Zamindari who were also entitled to the estate of Papamma Row,. 
the widow of the last Zamindar, it was held by the High Court 
that there had been no completed transfer of the village by 
Papamma Row, who had bought it with her own money, the 
plaintif and hence she was not entitled to recover one-third 
share of the village which represented the share of the contest- 
ing reversioners. An appeal has been preferred from the 
judgment of the High Court to the Privy Council and is still 
pending decision, The dispute relating to one-third share in the 
village was not therefore finally determined, but in as much asthe 
mesne profits in any event have to be determined, we have pro- 
ceeded to hear this appeal which raises certain questions as to 


the principle on which the mesne profits are to be asceftained. 


The Receiver, we may mention, was appointed in a suit between 
the reversione1s themselves, who, as already mentioned, are also 
heirs of Papamma Row. 


The first question raised by the appeal arises in these cir- 
cumstances. Papamma Row during her lifetime paid only part 
of the purchase money of the village Repudi: So the vendor 
after the death of Papamma Row sued the Receiver, who was 
in possession as representative of Papamma Row’s estate, and re- 
covered the unpaid balance of the purchase money with interest 
and costs of the suit. The lower court, so far as we can make 
out from its judgment, which, we may observe, is so vague as to 
be almost unintelligible on this and some other points, has held 
that this amount should be deducted from the mesne profits 
payable by the Receiver. We think this is clearly wrong. What 
was held by the court of first instance (O. S. No. 32 of 1903) 
was that Papamma Row made a valid transfer of the vil- 
lage to the plaintiff, of which, however, she herself was to remain 
in possession as long as she lived, and that she would pay the 
balance of the purchase money. We hold, therefore, that this 
plaintiff is not liable to pay the sum nor the interest on it nor 
the costs of the suit instituted by the vendor of Repudi against 
the Receiver. It is to be noted that Mr. Seshagiri Iyer, the 
learned Vakil for the appellant, did not press his objection as 
to the liability of his client for a portion of the peishcush for 
fasli 1309 inasmuch as no such objection was taken jn the 
Jower court,- 
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The 2nd question concerns the rate of interest on the mesne 
profits. The Subordinate Judge has allowed 3? per cent., the 
rate which the Receiver received from the bank in which he kept 
the maney in deposit. It is rightly contended by the appellant 
that the ordinary court rate-is 6 per cent. but having regard to 
the peculiar facts of the case we are not prepared to hold that 
the interest allowed by the lower court is too low. 


The 3rd item which is covered by grounds Nos. 6 and 7 of 
the plaintiff’s objections to the Commissioher’s report involves the 
consideration of the following questions. The first is whether 
the plaintiff is entitled to hold the Receiver, who is undoubtedly 
in wrongful possession of the village, being in possession on 
behalf of the heirs of Papamma Row, liable for the rents for 
which the Receiver has obtained decree and which he has been 
willing to assign to the plaintiff. The plaintiff at first accepted 
the decrees but now claims that she is entitled to recover from 
the Receiver rents for which the decrees were obtained and is not 
bound to accept the decrees in lieu thereof. But we do not think 
her claim can be sustained. She is only entitled to what the 
Receiver actually received or might with due diligence have 
received. He has, with due diligence, tried to recover the rents 
and obtained the decrees, and we do not see any reason why he 
should be compelled to execute them and recover the amounts 
for plaintiff. 


In connection with the ard item the next question relates toa 
sum of Rs. 1,436-4-11 which is entered in the suspense account in 
the revised statement of the Commissioner dated the 8th March 
1909. It isnot very clear what this amount relates to. But the 
learned pleader for the respondent says it represents the rents for 
which the Receiver levied distress, but the distraints having been 
found to be illegal the rents were not recovered. This would 
appear to be so from the 12th paragraph of the Commissioner’s 
report. Now it appears the Receiver tencered pattas to the tenants 
in the same terms as the previous pattas for about four years 
which the tenants had accepted. But the tenants objected to the 
pattas tendered. The Receiver, in spite of the objection, adopted 
the summary procedure of distraint instead of filing a suit to 
enforce acceptance of pattas. The first court found the distraint 
to be illegal and this decision was upheld in appeal. It does not 
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appear, so far as can be gathered from the record to whiċh our 
attention'has been drawn, what led the Receiver to adopt the 
summary procedure and whether there was or was not any jus- .. 
tification for it except the fact that in four previous faslis the ` 
tenants had accepted similar pattas. On the other hand the 
Receiver was made to pay costs to the tenants and it is contend- 
ed—and there is some force in the contention—that the tenants 
would not have been allowed costs if their conduct had misled 
the Receiver into tendering the pattas found to be illegal and 
levying distraint relying on these pattas. It is difficult, however, 
in the absence of the record of the distraint proceedings, to ex- 
press any decided opinion on the question how far those pro- 
ceedings were justified. But the real question is whether the 
Receiver could have realised the rents with due diligence or not. - 


The fact that he failed to realise the rentsdue for the fas- 
lis in question by means of certain mistaken but bona fide 
proceedings isin itself no answer to the question. It is not 
suggested that if he had demanded proper rents and taken ap- 
propriate proceedings for`their realization, he could not have 
realized them. Even supposing that he was misled by the previous 
pattas there is no explanation forthcoming why he did not insti- 
tute proper proceedings as soon as objection was taken to the 
pattas tendered or at least as soonas the court of first instance ` 
decided against him. We hold that the plaintiff is entitled to 
récover from the Receiver the rents entered in the suspense 
account. 

Another question in connection with the 3rd item is whether 
the plaintiff is bound to accept certain promissory notes which 
the defendant obtained from certain tenants for arrears of rent. 
This question must be answered in the negative. ‘The promis- 
sory notes may not be of-any valne to the plaintiff and unless it 
is shown that circumstances compelled the defendant to take 
that course, he must make good the amount of rent for which 
he took the promissory notes. 


The 4th item relates to the costs of distraint proceedings. 
The person in wrongful possession when accounting for the mesne 
profits is entitled to be reimbursed all necessary and proper ex- 
penses incurred in the management of the property in his posses- 
sion. But it does not stand to reason that he should saddle the 
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owner of the property with the cost of infructuous proceedings 
instituted by him through a mistake however Jona fide. Further 

proceedings by way of distraint are of an exceptional and sum- 

_fnary character and the person who adopts such proceedings does 
so at his own risk—Doratsamt Pillat vi Muthusamy Mooppan' 
and Munappa v. Dastnent*. We therefore hold that the Receiver 
is not entitled to recover the costs of the litigation arising out 
of distraint proceedings from the plaintiff. 

This disposes of all the questions argued before us by Mr. 
Seshagiri Iyer. 

As regards the memo of objections the only item asked 
before us is that relating to interest on the unpaid purchase 
money, peishcush. We have found that the plaintiff is not 
bound to pay the unpaid balance of purchase money but the 
Receiver is entitled to interest on peishcush paid by him after 
Papamma Row’s death. 

We have not attempted to settle figures under the different 
heads as it was argued that they could be more conveniently 
settled in the lower court. 

With these directions the case will be remitted to the lower 
court ; each party will receive the costs of the appeal and the 
memo of objections from tbe other in proportion to his success. 
he costs will be determined by the lower court. 

, Spencer J.—l agree. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sandara Aiyar and Mr. Justice Spencer. 





Govinda Naicken and another .. — Appellants * 
: v. l (Plaintiffs) 

Apath Sahaya Iyer alras Aiyavu lyer.. Respondents 
(Defendants). 


Venkay- , 
alnina’ Row 
Ww. 
Narayana- 
sawiny 
Naidu. 
Abdur 
Rahim J. 


Specific Relief Act, Ss. 15, wy-Contract to sell property, to the whole of Govinda 


whith defendants were not entilled—Specific performance. 

A court will not lend its sanction to a transaction devoid of legal effect, 
and, consequently, it will not decree specific performance of a contract to 
sell land by ordering execution ofa deed by a person who has no title to 

the whole property. 

Where there has been great delay in attempting to enforce a contract and 
circumstances have greatly changed either froin a rise of prices or other 
causes in the interval, courts would be justified in refusing to give legal 
effect to-an inequitable arrangement. 

Second appeal from the decree of the District Court ag Tanjore 


in A.S; No. 614 of 190 ) presented against thie decree of the Court 
of the District- Munsif of Tirtvalur on O'S. No. 174 of 1908, ` 
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ee The Honble The Advocate-General (P. S. Sivaswamt Atyar) 
p. and T. Narasimha Aryangar for appellants, 
ii T. X. Ramachandra Atyar and M, Subramanta Atyar for 
respondents. 


The Court delivered the following 

JUDGMENT:—The suit was brought for specific perfor- 
mance of a contract to sell certain lands. Although the agree- 
ment to sell was executed by the defendant alone, it was stated 
in the document that the lands were being enjoyed in equal 
shares by the defendant and the defendant’s divided elder 
brother and that they had been purchased out of money belong- 
ing to them severally. The defendant agreed to have the 
proposed sale deed executed by himself and by his brother on his 
own account and as guardian of his minor son. 

The District Munsif found (1)that both the parties knew 
full well at the time of execution of the agreement to sell (Ex. 
A) that one-half of the land belonged to Ramaswami Iyer and 
his son, (2) that the agreement fell through owing to the default 
of both parties. Referring to illustration (a) to S. 15 of the 
Specific Relief Act and to S. 17, he decided that this was not 
a case in which specific performance ofa part of the contract 
could be enforced in as much asthe defendant was not competent 
to transfer the half to which he did not possess a title and as 
the plaintiff made no offer to purchase the defendant’s own half, 
paying the price agreed upon and waiving all right to compen- 
sation for deficiency or forloss. The District Judge did not 
agree with the District Munsif upon this point. He was unable 
to see that there was anything to debar the plaintiff from asking 
for a sale deed for the whole land to be executed in his favour 
by the defendant as stipulated in Ex. A, the plaintiff being 
allowed to take the document for what it was worth. The 
District Judge further remarked that he found no reason for 
declaring the agreement unenforceable on general grounds. He 
declined, however, to give the plaintiff a decree on account of 
his delay of 3 years in instituting the suit. 

In a case of minors when a suit was brought for specific pers 
formance of a contract of a sale and the contract was found to be 
not binding on the minors this court in Poraka Subbarami Reddi 
v. Vadlamudé Seshachelam Chetty * observed: “ If the contract 
is indivisible under 5. 17 of the Act, what then is. the relief to 
which the plaintiffis entitled? We are asked by the appellant 
to give hima decree for the whole against the rst and 4th 


defendants on the authority of Srinivasa Reddi v. Urama 
Reddi 2. This we are unable to do,” 


Is jy. (1909) ILL.R. 33 M. 359. 2. (1909) ELR: 32 M. 320. 
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In that case the appellant expressed his willingness to take 
2 conveyauce from the 1st andthe 4th defendants, of all their 
interests in the suit properties for the purchase money agreed 
upon without abatement or compensation, and a decree for that 
relief was granted accordingly. Thiscourse is not open in the 
present case as the appellant does not ask for it. 


The cases of Kosuurt Ramaraju v. Ivalurt Ramalingam > 
and Svin¢vasa Reddi v. Sivarama Reddi? were both cases in 
which a managing member of an undivided family contracted 
to sell undivided property without the concurrence of other 
members. Without determining whether the sale by the manager 
would bind the other members, it was considered that the plain- 
tiff was entitled toa decree for specific performance. S. r5 of 
the Specific Relief Act was not applied for the reason given in 
the latter decision, vzz., that an undivided father has an interest 
in every portion of the undivided property. But when the family 
is undivided as here, S. 17 distinctly prohibits a court from 
directing the specific performance of a part of a contract except 
in accordance with the preceding sections. Even in cases where 
the conditions of S. 15 are fulfilled, the use of the word ‘may? 
indicates that the granting of a decree for part performance is 
discretionary with the court, and we should hold that when 
there has been great delay in attempting to enforce a contract 
and circumstances have greatly changed either from a rise of 
ptices or other causes in the interval, the courts would be justifi- 
ed in refusing to give legal effect to an inequitable arrangement. 


Now the plaintiffin the present case wants the court to 
compel the defendant to execute a deed of sale for the whole 
property andif herefuses to issue one in his name under the 
seal of the court and to allow him to make what he can out of 
the title thus conveyed such arequest is quite inadmissible, A 
sale is a transfer of ownership in exchange for a price (S. 55 
of the Transfer of Property Act). The defendant has nothing 
which he is capable of transferring in the moiety of the property 
of-which he is not the owner and is not in possession. Itis 
impossible to sever the execution of the deed from the transfer 
to be effected thereby and to treat them as separate acts of the 
same person. i 

The court will not lend its sanction to a transaction 
devoid of legal effect. See DARYS Vendors and Purchasers 
pp. 1072-3; Fry on Speczfic Performance, paras 1,000,1002 ; 
BANERJI on Specific Relzef, pp. 457 to 467. 

I. (1902) ILL. R. 26 M. 74. 2. (1909) LL.R. 32 M. 320, 
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The case of Barret v. Ring? referred to for the appellant 
is not in point as there the vendor was not without any title at 
all to the property agreed to be conveyed. Moreover the execu- 
tion of a sale deed by the rst.defemdant over property which does 
not belong to him would be an act improper in itself as it is 
calculated to throw acloud over the title of his brother which 
would be sufficient to give htm a cause of action for adeclaratory 
suit. The court will not compel him to do such an act. 


The second appeal is therefore dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Sir Arthur J. H. Collins, A?#., Chief Justice, 
and Mr. Justice Parker. 


Allareddi Subbamma .» , Appellant* 

v. (Plaintiff ) 
Nallapareddi Audilakshmamma and 

others .. Respondents 


(1st, and, 3rd & 7th Defts.). 


Two families living together without ‘illatom’ or other family arrange- 
ment—Rights of—Equal rights claimed by custom—Validity of custom— 
Admissiow—F fect of, when made in ignorance of legal rights. 


There is no custom in the District of Nellore that, when two families 
live together and there are intermarriages amongst the members thereof: 
the two families have equal rights in the properties which they hold a 
enjoy. 

Such a custom may be legal if it originated in an arrangement of the 
parties concerned or is otherwise dependent on family arrangements, 


A custom to be effective must be a territorial custom, and isolated cases 
are of little value unless it be proved that the two families living 
together have been united together on equal terms. 


An admission of the defendant in favour of the plaintif in ignorance of 
her legal rights will not biud her if, as a matter of fact, the plaintif had 
no legal claims. 


Appeal from the decree of the Court ofthe District Judge 
of Nellore in O. S. No. 6 of 1886. 


The suit out of which this appeal arises was brought by 
the plaintiff Allareddi Subbamma for partition and -separate 
possession of a half share of the family properties in the possession 
of the first defendant. The plaint alleged that the Allareddi 
family to which the plaintiff belonged and the Nallapareddi 
family of which the first defendant wasa representative had 
been living together from time immemorial; that each family 


* A. No. I79 of 1887. 13th September, 1888. 
I. (1854) 2 Sm. and Giffard 43. 
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had equal rights in the joint family properties of both; that the 
debt bonds and other securities belonging to the family stood in 
the name of the first defendant’s husband Venkataramireddi, 
who was the manager of the joint family; that after his death 
in 1875,a certificate of heirship was granted to his widow and 
the plaintiff's son, who were then jointly entitled to the family 
properties; that subsequent to the certificate, documents to the 
extent of Rs. 10,000 were renewed in plaintiff’s son’s name but 
that he died shortly thereafter in September 1879 and that, 
subsequent to his death, certificate of heirship was applied for 
in the joint names of the plaintiff and the first defendant but the 
certificate was granted to the first defendant alone without 
opposition, she being the senior member of the two families; that 
since then quarrels’ having arisen between the parties, the 
first defendant was dealing with the properties as if they were her 
own and had mortgaged portions of them with the other defend- 
ants, and that the plaintiff was therefore entitled to a partition 
of her half share. 


The defendants resisted the suit on the ground that the 
whole of the family properties belonged to the Nallapareddi 
family, of which the first defendant was a member, and that the 
Allareddi family had no rights thereto. Referring to the succes- 
sion certificate, the first defendant explained the plaintiff’s son 
having joined her in obtaining it on the ground that she had a 
daughter whom sheintended togivein marriagetothe plaintiff’s son. 


Under the directions of the court, the plaintiff filed a 
genealogical treeshowing the relationship between the plaintiff's 
family and the defendant’s family and the various intermarriages 
which had taken place between the respective members thereof. 
As to the two families having lived together and as to the share 
that the plaintiff claimed in consequence of such joint living her 
case was, in her reply statement, set forth as follows :— 


«There are cases among Hindus, and more especially in the 
Pantakapu caste to which the parties belong, where a rich person 
matrying a woman brought into-his family his wife’s brothers if 
they happen to be poor, entrusted them with the management of 
his household and his cultivation, and thus for a few generations 
they live joint with intermarriages in the two families but that 
when they separated they separated dividing tHeir property into 
two equal halves. These cases, though not judicially noticed, are 


not few in number, and the practicecan be established by evi- | 


dence. When two families jointly lived and worked for some 
generations throwing their gains and labour into the joint stock 
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it may be fairly presumed, in the absence of any express agree- 
ment to the contrary, that they intended to live in joint tenancy 
and to share equally the family property when a Separation was . 
needed,” ; 
Amongst theissues raised, the mostim portant was the first issue: 


“ Whether the family of the plaintiff and the first defendant 
viz, the Allareddi and the Nallapareddi families, have been, 
from time immemorial, living together in joint enjoyment of the 
property in suit and, if so, whether the plaintiff, as the admitted 
present representative of the Allareddi family, is entitled to 
claim partition of one-half or other sbare of such property.” 


The District Judge found that the first defendant’s family 
was the original family and that the Allareddi family subse- 
quently joined this family. He also held that the Allareddi 
family brought little or no property into the defendant?s family 
but that the two families lived together and jointly enjoyed all 
the properties. He found that the plaintiff's son was associated 
with the first defendant in the succession certificate because the 
latter’s daughter was to be given iu marriage to the former and 
he was intended to be taken as atom into the Nallapareddi 
family but that the d/atom not having been perfected by 
marriage, no rights to the properties vested in the plaintiff's son 
or his representatives. 

Speaking of the custom set up of two families living to- 
gether and each family thereby acquiring equal rights in the 
family properties, the District Judge said :— 

‘s Numerous witnesses of the Pantakapu class were examin- 
ed for the plaintiff in the endeavour to establish a sort of 
general custom Jamong them that when two families live to- 
gether each is entitled to a half share in the property. In every 
case there had been ¢//a/om* or special arrangement or it could 
not be said that each family had not contributed something to 
the general stock.” 

The District Judge dismissed the suit andthe plaintiff appealed. 

V. Bhashyam Atyangar and C. Ramachendra Rao Sahib for 
appellant. 

H. G. Wedderburn, K. P. Sankara Menon and N. Subra- 
mantam for respondents. 


The Court delivered the following 


JUDGMENT :—The plaintiffs claim is based upon an 
allegation that her husband’s family, the Allareddi family, has 
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for a long time been joint with the family of the rst defendant's Sabbai 
husband, the Nallappareddi family having equal rights in all Audi- 


their property. ae 
The evidence shows that there have been no less than three 


intermarriages between the Allareddi and Nallapareddi families. 
It is admitted that whatever landed property there is in suit 
stands in the name of the Nallapareddi tamily, and the appel- 
lant’s pleader is not able to show that any property stands in the 
name of the Allareddi family. When Venkatramireddi, No. 8, 
in the pedigree, died in 1875, the male members of the Nallapa- 
reddi family became extinct, and it was not unnatural that 
plaintiffs son Subbareddi, who was to be married to the only 
daughter of Venkataramireddi should; by arrangement, be 
- allowed to take out the heirship certificate. In the petition, he 
is described as the undivided nephew and son of Venkataramai- 
- reddi’s senior uncle’s daughter, which might fairly enough re- 
present the relationship though it was not co-parcenership accord- 
ing to Hindu Law. That Subbareddi prosecuted and defended 
suits after getting the heirship certificate proves nothing, as it 
was most probably with that object (he being the only male ieft 
in the house) that the arrangement was made. 


Subbareddi died in 1879 unmarried, and when he died the 
two widow ladies undoubtedly represented themselves as joint 
in the petition which they put in asking for an heirship certifi- 
cate. The certificate was as a matter of fact given to the Ist. 
defendant only without opposition, she representing the Nallapa- 
reddi family in whose name the Janded property stood. Had 
there been any co-parcenership and had Subbareddi (plaintiff’s 
son) represented the last male holder, it seems to us very impro- 
bable that the plaintiff would have agreed to the certificate of 
heirship being issued in the name of the 1st defendant only. 


Turning to the oral evidence, a good many witnesses were 
called to prove that a custom similar to that under which the 
plaintif claimed prevails in the Pantakapu caste in the Nellore 
District. It was admitted that the evidence is not sufficient 
to establish a territorial custom but it is urged that the 
facts of the case, and the history of the two families and the 
conduct of the parties are sufficient to show that these families 
are in a similar position as those other families with regard 
to which evidence was called, and it is contended that from this 
state of facts it is rightto infer an arrangement and trace it toa 
legal origin by virtue of which the plaintiff would be entitled 


+ 
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Subbama. to half the property, From the evidence which has been brought, 


Us, 
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it seems clear that all the witnesses, in cases where a similar 
custom has been spoken of, have traced that custom to an arrange- 
ment of the parties, and that similar customs, where dependent 
upon family arrangements, may be held legal as may be inferred 
from the decisions in Challa Papi Reddi v. Chaka Koti Reddi 
and Hanumanthammav. Rami Reddit. In our opinion, however, 
isolated cases are of little value unless it be proved that these two 
families have been united together on equal terms. ‘There is 


` nothing to show that any member of the Allareddi family has ever 


managed any of the lands which stand in the nameiof the Nallapa- 
reddi family except Subbareddi, and he, only after the death of 
the last male owner in the Nallapareddi family. There is, 
however, evidence on record to show why it was that Subbareddi, 
the father of the plaintiff’s husband, did join the Nallapareddi 
family and that is given by the evidence of the plaintiff’s rst 
Witness and of the rst defendant’s 5th witness, both of whom 
stated that he was taken intothe Nallapareddi family on account 
of his poverty. This was not unnatural as the Nallapareddi 
family was wealthy. Subbareddi’s mother had been a member of 
that family and his two children had both married into it, his 
son having married the daughter of Gangireddi and his daugh- 
ter having married Venkataramireddi. The arrangement, if 
regarded as a union, was therefore unequal and though plaintiff's 
son, if he had lived to marry Venkataramireddi’s daughter, would 
virtually have got the whole estate, he had no legal right to 
claim the half. There is nothing really therefore to prove the 
plaintiff's claim except the fact that these two ladies stated they 
were joint when making their applications for certificate of 
heirship to Subbareddi in 1879. They were at that time living 
together and undoubtedly had always done so, But an admis- 
sion of the tst defendant in ignorance of her legal rights will 
not bind her, if asa matter ot fact the plaintiff had no legal 
claim. ‘The same remark will apply to the admission made by 
the tst defendant- in Exhibit A 24 the deed executed on the 
goth September 1882. 


Being of opinion that the plaintiff has failed to prove the 
basis of her claim we must dismiss the appeal with costs. The 


‘dosts of the respondents other than the rst will be proportion: 


ate to their interest. Memo of objections is not rece 


- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—-Mr, Justice Muthusawmi Aiyar and Mr: Justice 
Best. 


Gadiyam Narayudu .. Appellant* 
S 7 (Petitioner) 
Mallavarapu Venkamma .» Respondent 
(Defendant) 


Iliatom— What constitutes illatom. 
It is not sufficient to constitute a person an ¿katom that he lives in his 
father-in-law’s house, assists his widow after her husband’s death and is 


employed by her to pay the Circar kist. 
To constitute a person an //atom a specific agreement is necessary. 


N aeyads 


Verkami 


Quaere.—Whether a female could, after her husband’s death, when her _ 
husband’s daughter was already married, consitute that daughter’s hus- 


band an illatom son-in-law. 

Appeal from the decree of the District Judge of Nellore in 
O. S. No. 29 of 1886, 

The suit out of which this appeal arose was a suit for par- 
tition in which the plaintiff claimed a half share of the family 
properties, on two grounds, one of which was that the defen- 
dant’s daughter was given in marriage to the plaintiff in 1875, 
that the plaintiff was, since then, an illatom in the defendant's 
family, and had been and was managing the family affairs. 


The plaintiff was the adopted son of one Jali Reddi. 
His natural mother and the defendant’s husband were the chil- 
dren of one Kothandarami Reddy, a Pantakapu Reddy of Karu- 
manchi in the Ongole Taluk. The plaintiff's adoptive father 
Jali Reddi had two sisters, one of whom was married to the said 
Kothandarami Reddi, The plaintiffs case was that after the 
death of Kothandarami Reddi’s wife, when his son was still 
young, he asked the plaintiff's adoptive father’s father Papi Reddi 
to join the family with all his property, on the understanding 
that each family was to be entitled toa half share in the joint 
properties, and tbat, since then, the plaintiff's grandfather and 
father were living in this family and the plaintiffs and the 
defendant's families were enjoying the properties of both. The 
plaintiff was managing the family properties, paying the Circar 
kist and assisting the defendant generally in all the family af- 
fairs, but owing to quarrels having arisen since the plaintiff's 


* A, No. 37 of 1888, 26th August 18go. 
+ 
3 


Narayudn 
p 


266 ` THE MADRAS LAW JOURNAL REPORTS. [VOL. XXII. 


wifes death, the plaintif desired to have his share separated 
from that of the defendant. In the 8th para of the plaint it was 


l said that :—~ 


“In the Pantakapu caste, to which the plaintiffand the 


defendant belong, there is a custom that if two families united 


their property for whatever cause and remained joint for some 
time and then desired division, the two families would be en- 
titled to equal rights in allthe moveable and immoveable pro- 
perties existing at the time of division.” . 

The defendant denied the arrangement referred to in the 
plaint as also the z//a‘om of the plaintiff, and contended that the 
custom set up in the eighth para of the plaint was false, 


The District Judge found that the illatom was proved 
but that under the illatom custom, the illatom son-in-law had 
no right to enforce a partition during the lifetime either of his 
father-in-law or his mother-in-law, and he doubted whether an 
illatom son-in-law who has had no children can claim such a 
share. The District Judge said as follows -— 


“ Tilatom was once defined by Reddi witnesses before this 
court to consist in marrying a man to a daughter and keeping 
him in the house. In this instance it is not clear what the father- 
in-law of plaintiff did. He seems to have died within a year of 
the marriage of plaintiff and there is nothing to show that he 
associated plaintiff with himself in the management of property. 
But the evidence, and the admission of defendant as to her using 
plaintiff, seem to make it clear that plaintiff was kept in the 
house afterwards. It appears, therefore, that if the positionof an 
illatom had not been conceded to plaintiff definitely bv the hus- 
band of defendant, it had been practically allowed by the defen- 
dant herself. But the girl has died, and plaintiff, as appears 
from the evidence, demands her sister in marriage, and as her 
hand is refused him, demands half of his father-in-law’s property. 
Now it has never been settled that an illatom can demand a 
partition. Certainly there is no sort of proof that an illatom has 
ever done so suecessfully from his father-in-law or mother-in-law 
except under an agreement, oral or written. I consider this fact 
fatal to the claim of plaintiff. But there is a further point. 


“The ‘position of illatom has its duties and obligations, He 
is not like an adopted son taken into the family completely ; for 
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he does not forfeit his right to share in the property of his own naar 
family. He is simply taken in, in order that the property of Venkamma, 
the family which receives him may be kept in the family and 

go to the children of its daughter either alone or in conjunction 

with sons. In all the cases adduced in which illatom have, 

apart from special agreement, been allowed, shares, they have had 

chiliren. Here plaintiff’s wife has died and he has no children. 

Can he claim to be allowed to go out of the family and take a 

portion of its property with him ? There must have been cases 

like this before, but not a witness can speak toa case in which 

such claim wasaliowed. On the other hand, plaintiff’s 3rd 

witness mentions a case in his village where an illatom, whose 

wife died, was turned out of his father-in-law’s house without a 

share.” 


The contention that there was a custom in the Pantakapu 
caste of ‘two families living together sharing their properties 
equally, was also found against, and, as would be seen from their 
Lordships’ judgment, was not put forward in the appeal, 


' The District Judge dismissed the suit and the plaintiff 
appealed. 


M. O. Parthasarathy Atyangar for appellant. i 
N. Subramaniam for respondent. 
The Court delivered the following 


JUDGMENT :—Best J.—The point taken by Mr, Partha- 
sarathy Aiyangar on behalf of the appellant at the hearing of the 
appealis that as the District Judge has found the issue as to illa» 
tom in favour of plaintiff, he ought to have decreed to plaintiff 
the moiety of the property claimed by him, notwithstanding the 
findings adverse to plaintiff on the other issues. 


The Judge’s finding as to illatom is that “if the position 
of an illatom had not been conceded to plaintiff definitely by the 
husband of defendant, it had been practically allowed by 
defendant herself.” The reason given for this finding is that 
“the evidence and the admission of the defendant as to her 
using plaintiff seem to make it clear that. plaintiff was kept in 
the house” after the defendant’s husband’s death, which took 
place in the year in which plaintiff married her daughter. 
Defendant’s admission as to her usage of the plaintiff is that, as 
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' Naraynda she * did not come out being a female,” she “ sent for her son-in- 
Venkamma. law (who, she says, liveď'in her own father’s house) and was 


Best J. 


paying money to the Circar through him.” 

Even assuming that plaintiff did live in defendant’s house 
and assisted the defendant after her husband’s death, this 
circumstance would not, I think, be sufficient to constitute him 
an illatom. ‘There must have been some specific agreement as 
to his being made an illiatom son-in-law, and plaintiff has tried 
to prove such agreement, but I concur with the District Judge 
in disbelieving the witnesses who deposed. thereto for the 
reasons ‘given by the Judge, which need not be repeated 
here. The District Judge has found it not to be proved that 
plaintiffs father-in-law “associated plaintiff with himself in 
the management of the property”, and it is extremely doubtful 
if defendant (a female) could after her husband’s death and when 
plaintiff had already been married to that husband’s daughter 
(defendant’s step-daughter) constitute plaintiff an illatom son- 
in-law. But be this asit may, I am unable to agree with the 


. District Judge in thinking that the mere fact of plaintif being 


allowed tolive in his father-in-law’s house (where it appears 
plaintifis adoptive father Jali Reddi was also living at the 
time) and defendant’s employing plaintiff to pay the kist- after 
her husband’s death are sufficient to constitute the plaintiff 


. an illatom son-in-law. Further, from the plaint it is seen that 


it was not as an illatom son-in-law that plaintif claimed a 
moiety of the plaint property. Had such been the case there 
was no reason why he should have confined his claim toa 
moiety merely instead of the whole, for, even according to 
his own witnesses, the agreement at the time of the plaintiff's 
marriage to defendant’s husband’s daughter ‘was that in -the 
absence of male issue of the father-in-law, plaintiff wasto have 


the whole property. Plaintiff has, it is true, also stated in the 


plaint that “from the time of his marriage he had illatom rights 


in the defendant’s family.” But that was not the case on which 
he rested his claim. The case was an alleged union between the 


family of plaintiff's adoptive father Jail Reddi and defendant's 
husband’s father Kodandarami Reddi, It is stated in para 
i of the plaint that Kodandarami Reddi being then a “ single 
man” (z.¢., I presume, a widower, as he had a son Venkatasami to 
whom defendant was subsequently married) and “as the 
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defendant’s husband Venkatasami was young, he was not able Nerayudu 
to manage the cultivation work, eé., he therefore asked the Ven aie 
plaintiff's adoptive father and the latter’s father Papi Reddi to 
come and join his family, and settled that the moveable and 
immoveable property of both should be united and remain joint, 
and that, as each had a son, they should divide the property 
equally, inthe event of a division taking place at any future 
time.” It is then stated that the two families accordingly 
became united and joined their propertyin one common stock, 
This is in fact the basis on which the plaintiff brought the 
present suit and confined his claim to a moiety of the property. 
It is, however, seen from the evidence of some of plaintiff's own 
witnesses that Papi Reddi did not at any time live in defendant’s 
husband’s house, and that it was only after Papi Reddi’s death 
that plaintiff’s adoptive father Jali Reddi went to live with his 
relation Kodandarami Reddi and as to the alleged mixture of the 
- properties of the two families, the fact proved by the Karnams 
(one examined as plaintiffs 4th witness and another as defend- 
ant’s gth witness) that the patta for Jali Reddi’s land stood in 
his name and on his death was transferred to the name of his 
widow and subsequently to that of plaintiff, is inconsistent with 
the alleged union of the two families and mixture of their pro- 
perties. 


I agree with the lower court in finding that there was no 
stich union as alleged in the plaint, and [also find that plaintiff 
has failed to prove that he hasany illatom right in the property 
belonging to defendant’s husband. ` 


Defendant has, in her written statement, admitted plain- 
tiffs right to the lands Nos. 3 and 4 of Schedule A, and 
defendant’s witnesses 1; 2 and 4 deposed to the silver girdle and 
gold ear-ring, items 54 and 53 of Schedule D, being the property 
of the plaintiff. He appears tobe entitled to none other of the 
plaint property. 

The lower court’s decree will be modified by declating 
plaintiff entitled to the items mentioned in the last pata, and as 
to the test of the property claimed the lower court’s decree 
must be affirmed and this appeal dismissed with costs. 


Muthusamt Adyar J.—I concur. 


Best Je. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr.Justice Sundara Aiyar and Mr. Justice Spencer. 


Basrur Venkata Row yi .. Appellant * 
Y (1st Prisoner) 
The Crowa ` ig .. Respondent. 
Venkata Evidence Act, S 47—Handwriting expert evidence—Probative force of. 


Row 
There may be cases in which the peculiarities in the handwriting of a 


The Crown. person are so numerous and striking and there are so many mannerisms of 
the forger that he has been unable to avoid in committing his forgery that 
the court might well come to the safe conclusion on expert evidence alone 
that a writing is that ofa particular person. 


Probative force of expert opinion on handwTiting evidence dwelt on. 


Held, also that in the case before their Lordships that it was unsafe 
to buse a conviction on the expert evidence alone in the case. 


Appeal from the sentence of the Court of Session of the 
South Canara Division in Case No. 19 of the Calendar for 1910. 


MM Kunjunnit Narr and G. Annagi Rao for appellant. 
The Public Prosecutor (C. F. Napier) for the Crown. 
The Court delivered the following 


JUDGMENT:— Sundara Atyar J.—The appellant, who was 
the īst accused in Sessions Case No. 19 of 1910 in the Sessions 
Court of South Canara, was tried along with two other persons, 
the appelant for the forgery, and two others for abetment of 
the forgery, of certain documents. hese documents were certain 
income tax records in the Udipi Talug office in the office of the 
Head Assistant Collector of South Canara. The forged docu- 
ments related to the assessment to income tax of one Vishnu- 
murti Upadhya for the year 1305-1906. ‘The prosecution alleges 
that the B. Schedule of income put in by Vishnumurti under 
the Incomie-Tax Act, the Takid issued to the Village officers of _ 
Gundmi to send a report, the Takid issued to the-Patel of 
Gundmi to communicate tothe assessee the order of confirmation 
of the tax, the deposition of Vishnumurti before the Village 
officers, the deposition of Venkatatrmana Bhatta (a witness) be- 
fore them, the fist of the houses prepared by the Shanbhog and 
the report submitted by him to tbe Tahsildar, were all replaced: 
with forged documents in substitution for the original ones, and 


a 





* Cr. A, No, 324 of Igtt, 29th December, 1911, 
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that an interpolation was made inthe deposition of Vishnu- Venkata 
murti before the Head Assistant Collector after the confirmation E een 
of the tax. Three of the above documents were selected asthe  — 
subject-matter of the charges against the accused, namely, the remy 

eposition of Vishnumurti before the Tahsildar, Exhibit B, the 
'B. Schedule pnt in by him, Exhibit Y, and the interpolation in 

his statement before the Head Assistant Collector Exhibit H, 
Exhibit H x being the interpolation. These forgeries are 
alleged to have been made in the interest of one Nagappa 
Hande. Nagappa was also charged with forgery before the 
Committing Magistrate but died after his commitment to the 
Sessions Court. These two persons, Nagappa Hande and Vishnu- 

murti, financed one Tammava Urala in 1897 in a partition suit 
instituted by Tammaya Urala against his undivided co-parceners. 
Nagappa obtained a mortgage bond from*Tammaya Urala and 
executed a mortgage himself in favour of Vishnumurti on the 

24th March 1898. Nagappa alleged that the mortgage debt due 

to Vishnumurthi by him was discharged except a small portion. 

In 1898 Vishnumutrti filed a suit in the District Court of South 
Canara on the mortgage-deed and produced a copy of it. The 

suit was transferred to the Sub-Court ‘where it was registered as 

O. S. No. 53 of r909. According to Vishnumurti and the prose- 

cution case here, Nagaopa made no payment whatever towards 

the mortgage. Nagappa, in support of his'plea that the major 
portion of the debt has been paid off, produced along with his 
written statement certain correspondence which he alleged passed 
between him and Vishnumurti ‘in 1898, 1899, 1904, 1905 and 1906, ` 

as well as receipts and acknowledgments for payments made by 

him. Vishnumurti denounced those documents as forgeries. 

When Vishnumurti was being cross-examined in the Sub-Court 

as a witness he was shown certain certified copies of income-tax 
proceedings relating to him and cross-examined with reference to 

them. He denounced these also as forgeries. They were not 

filed in the Sub-Court, though the plaintiff Vishnumurti and the 

Court called upon Nagappa Hande to produce them. Nagappa 
applied for copies of these income-tax proceedin oS in February 

1909; these certified copies were the documents used at the 
cross-examination of Vishnumurti. The first accused is alleged 

to be the writer of these documents. He is a petition writer 

by profession;.the and and 3rd accused were respectively an 
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VaN attender of the Head Assistant Collector’s office and the record- 
v. keeper of the Udipi Taluq office. They are alleged to have 
the Crow: helped Nagappa in obtaining the records of these two offices, 
aT The Sessions Judge, after a very elaborate enquiry, convicted the 
Ist accused and acquitted the ard and 3rd accused. ‘The rst ac- 
cused has appealed to this court from his conviction. ; 

Most of the evidence in the case was adduced for proving 

that the documents in question, including those: which formed 

the subjects of the charges against the accused, were forgeries. 

' The major portion of the judgment of the learned Sessions. 

Judge is also devoted to the establishment of that proposi- 

tion. The appellant has not contended before this court 

that that finding is wrong. The question we have to decide 

is whether the prosecution has satisfactorily proved that 

the appellant was the writer of Exhibits B, Y and H. 

There is no direct evidence on record that the accused was 

the forger. The conviction is based on the evidence of prosecu- 

tion witness No. 12, Mr. Charles Hardless, Government hand- 

Wriling expert, who was examined to prove that these docu- 

ments are in the handwriting of the accused, and on certain 

other evidence which was relied on in corroboration of the evi- 

dence of prosecution witness No. 12. It will be convenient to ex-. 

amine the corroborative evidence before proceeding to deal nee 


the evidence of the expert. 
The facts alleged to corroborate the expert evidence are 


these :— 

(x) that the accused was on intimate terms with . Nagappa 
and used to write documents for him and others connected with 
(2) that the accused visited Nagappa in January 1909 when, 
according to the prosecution, the forgeries must have been com- 


mitted ; 
(3) that the accused received a considerable sum of money 


from Nagappa in 1909 and that the latter raised a loan from one 
Mahabala Rao, prosecution witness No. 37, in January 1909, 


Appa tuy to b@ paid to the accused; and 
` (4) that the accused was a man who used to forge documents 


as shown by Exhibit YYYYY discovered at a search of his house. 
a paper containing the signatures of certain persons in the hand- 


writing of the acctised. 


him. 
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Assuming that these documents are in the handwriting of 

„the appellant, can the evidence given by Mr. Hardless be 
taken as sufficient in itself to prove that Exhibits B, Y, and Hr, 

are in the handwriting of accused ? His reason for the conclusion 

arrived at by him is as follows:—‘ All these writings (a4, the 

standard writings given to him for comparison. and the disputed 

writings) are the handiwork of one and the same person. All 

these writings are of the wrist movement, with the pen-presen- 

tation between 45 and 55 degrees of even pen pressure, of regular 

sizing whether the writings be large or small or wide, of varied 

direction of linear and oval sometimes inclining to roundness in 

style of ascendant alignment, of even spacing and of well formed 

thumb and finger curves.” Describing the writing of Vishnu- 

murthi he deseribes it thus:—“Of the superior finger movement, 

of a pen-presentation of 35 degrees of an even medium pen 

pressure, of medium sizing, sloping direction, easy execution, 

close spacing, ascendant alignment, and of ordinary defined 

finger and thumb curves.” It will be observed that with regard 

to pen pressure, sizing, alignment and finger and thumb 

curves the witness points to no great difference. The differ- 

ences no doubt are more prominent in some respects; in the one 

case it is wrist movement, in the other case superior finger 

movement. There is also appreciable difference in the angle of 

the pen-presentation and in the direction. But can it be said 

that the resemblances between the accused’s writing and the 

disputed writings in these few respects are sufficient to prove 

with reasonable certainty that the latter are in the handwriting 

of the accused? In cases where a conclusion was based regard- 

ing the authorship of a document on a comparison of writing, the 

expert was generally able to point to marked peculiarities in the 

ordinary writing of the accttsed which are reproduced in the 

forged documents, the accused being unable to avoid them. No 

peculiarity or mannerism of such sort is spoken to by Mr. Hard- 

less. DANIEL AMES, in his work on Forgery, observes:—“ Where 

a handwriting is brought into question it is rare that any one 

thing can determine the point at issue. Itis usually by a more 

or less extended series of things, the presence or absence of which 

_ creates the decisive preponderance of evidence” (p. 100). At 
pages 104 and rog and in the succeeding pages will be found 
the manner in which experts in the cases mentioned there were 
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able to bring home to the court the decided peculiarities which 
proved the forgery. Thelearned vakil for the appellant also 
drew our attention to the fact that in this case all the standard 
writings were put together and the disputed ones also put to- 
gether separately and the expert was asked to compare the 
writings of the one group with those of the other. I by no 
means doubt that Mr. Hardless carried out his comparison with | 
perfect dona fides, but it is unfortunate that the expert knew what 
the prosecution wished to be proved, and that circumstance must 
in my opinion detract to some extent from the weight to be 
attached to the expert’s testimony. On reference to KKKKKK 
itis found that Mr. Hardless before the Committing Magistrate 
merely deposed that in his opinion the disputed documents 
were inthe handwriting of the accused; he gave no reasons for 
his opinion. Again I accept Mr. Hardless’ bona fides as unim- 
peachable, but the prosecution would have done well to avoid 
all-room for the observation that the witness committed himself 
at the preliminary enquiry to an opinion given without reasons 
and then gave reasons for them at the trial before the Sessions 
Court. He does not say that the handwriting of the accused is 
in any way peculiar or eccentric, a circumstance which would 
attach particular weight to evidence of comparison. I am 
unable by the application of any facts stated in the expert’s 
evidence as to the writings before the-court to come to the con- 
clusion that Exhibits B, Y and Hz are in the handwriting of the 
accused. In Lalla Prasad v. King Emperor? Pandit Sunder 
Lal, Additional Judicial Commissioner of Oudh, refused to con- 
vict the accused on the uncorroborated evidence of the hand- 
writing expert who happened tobe the same as in the present 
case. The learned Judge found that the corroborative evidence 
in ‘the case was valueless in that there was no marked peculi- 
arity in the handwriting of the accused or anything rare in its 
style. The learned Judge quotes the following passage from 
Dr. Lawson’s work on the “Law of Expert and Opinion Evi- 
dence” : ‘‘ The evidence of the genuineness of the signature 
based upon thacomparison of handwrting and of the opinion 
of expert is entitled to proper consideration and weight. It 
must be confessed, however, that if is of the lowest order of evi- 
dence or of the most unsatisfactory character. We believe that 


r (Igit) rr Cr. Ty J. 114. 


7 


Part Vi.] THE MADRAS LAW JOURNAL REPORTS. 275 


in this opinion experienced lay men unite with the members of 
. the legal profession. Of all kinds of evidence admitted in a 
court this is the most unsatisfactory. It isso weak and ‘decre- 
pit as scarcely to deserve a place in our system of jurisprudence.” 
This passage possibly states in too depreciatory terms the value 
of expert evidence. Iam quite prepared to concede that there 
may b. cases in which the peculiaritiés in the handwriting of a 
person are so numerous and striking and there are so many 
mannerisms of the forger that he has been unable to avoid in 
= commiting his forgery that the court might well come to the 

- safe conclusion on expert evidence alone that the writing is that 
of a particular person. But no help of this kind is afforded us 
in this case by Mr. Ulardless. Again, this case must be dis- 
tinguished from those where several independent experts have 
atrived at the same conclusion by their independent efforts. 
Pundit Sunder Lal J. refers to two judgments of the Allahabad 


High Court—Srrkant v. King-Emperor * and Kalicharan Mukerji 


v. King-Emperor?. Inthe former case Blar and Knox |J. ob- 
serve that “to base a conviction upon the evidence of an expert 
in handwriting is, as a general rule, very unsafe” and in the second 
case Justices Richards and Griffin approved of the above obser- 
vation. Inthe second case no doubt there were improbabilities 
arising from the circumstances of the case in the story for the 
prosecution, but the observations of the learned Judges with 
regard to the value of expert evidence are none the less valuable, 
I have no hesitation in the present case in refusing to find the 
accused guilty on the evidence of prosecution witness No. 12 
alone without substantial corroboration. I would therefore re- 
verse the conviction of the accused and direct that he be released 
from custody. 

Spencer J.:—l agree with my learned brother in thinking 
that this is not a case in which a conviction can be supported 
upon the uncorroborated testimony of the handwriting expert, 


and the corroborative evidence available on the record against the 


ist accused is of the weakest description, and in fact does little 
more than create a certain amount of suspicion that he may have 
hada hand in the forgeries. 

I consider the present case to be one in which it would be 
dangerous to act on the uncorroborated evidence of the hand- 
writing expert. The conviction of the rst accused must be set 
aside and his release ordered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, Az, Chief Justice, 
Mr. Justice Sankaran Nair and Mr. Justice Ayling. 


in re Mr. G. Krishnasawmi Aiyar,a Vakil of the High 
Court.® 


Professional misconduct--Vakil—Duty of vakil to client and court— . 
Dismissal of case for de fault~ Untrue statements of vakil’s clerk to chent— 
Vakil’s responsibility. 


When à vakil fails to appear when his case is called on and the case is 
dismissed for default and an in justice is done to the client thereby, the 
onus is heavy on the vakil to explain the true state of affairs to tue 
court and to his client. It is desirable that he gives his explanation to 
the court at the earliest opportunity ; and as regards the client it is his 
duty to see that the real circumstances in which the case was dismissed are 
brought to his knowledge. 


Held also that the vakil should be held responsible for the untrue 
statements of his clerks to the client regarding the disposal of the case in 
the circumstances of the case. 


The practice of Vakils’ clerks being allowed to write letters on behalf 
of their masters without the masters’ kuowledge reprobated as uubusi- 
ness-like. 


’ 


The Advocate-General (P. S. Stvaswamt Atyar) in support of 
the appiication. 


T. Rangachariar and K. Srinivasa Artyangar, Vakils for the 
said Vakil. 


L. A. Govindaraghava Iyer on behalf of the Vakils’ Associa- 
tion. 


The undermentioned notice was issued to the Vakil under 
S. 10 of the Letters Patent on 5th January 1912 :— 


Whereas on the disposal of C. M. P. No. 498 of 1910, a copy 
of the ordét which is annexed hereto, this court has by its pro- 
ceedings dated 3rd January 1912 directed that a notice be 
issued to you to show cause why you should not be removed or 
suspended from practice as a vakil of this court or be otherwise 
dealt ‘with for your unprofessional conduct in S. A. No. x045 of 
1907: you are hereby directed to appear on the ryth January 
Ig12 in person or by counsel to show cause why you should not 
be dealt with accordingly. 


sw ee e e 





panna 





etd aaa ates a A e E “ee 


* agth February, I9i2. 
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The Advocate-General dealt with the facts leading to pro- 
fessional misconduct on the part of the Vakil. They are fully 
set out in the Judgment. He submitted that they showed gross 
negligence in every way almost amounting to fraud ard that 
accounts had been tampered with. | 

T. Rangachartar cited CORDERY on Solzczlors, 180. Dis- 
honourable conduct, he said, will entail-a disbarring. Professional 
misconduct does not mean gross negligence and things of that 
kind; it means conduct implying moral infamy. Thereis nothing 
to conect the vakil with the clerk’s misdoings either in the 
matter of writing letters to the clients or of keeping the ac- 
counts. The vakil, it is true, did not mention to the court about 
the dismissal for default. Dishonourable conduct must be proved 
and not merely gross negligence—Re. G. Mayor Cooke (a solt- 
citor)? ; In the matter of a Solicitor.2 ; In re. Shaik Ameeroo- 
deen? ; Inve, Stewarl*; Lubeck’s case” ; Fa the matter of Babu 
Nivajan Prosad Mohanty® ; In re, Maganlal Chowdrt” ; In re. 
Purna Chandra Pal*; Marsh v. Foseph® ; In re. Sreenath Roy?; 
In re. Wallace*?; In re. Newton 12; Re. A Solzettor exparte 
Incorporated Law Socecty*? (a case ane money belonging to a 
client was retained by a solicitor in spite of repeated demands). 
The vakil has already been made to pay the costs of both the 
petitioner and of the respondent waen the second appeal was 
restored to file. 


The Advocate-General replied on facts. ' 


The Court passed the following 

ORDER :—In this:matter a vakil of this court has 
been called on to show cause why he should not be suspended 
or removed from practice by reason of his conduct in connection 
with S. A. No. 1045 0f xr907 in which he was retained for 
the appellant. Notice was issued to the vakil in pursuance of 
an order made by this court with reference to the finding in the 
judgment in Civil Miscellaneous Petition No. 498 of r910. 


(1891) 36 Soli. Jour. Bo. 


I. (1889) 33 Soli. Jour. 397. 2. 
3. (1866) 6 W. R. Mis. 5, 8, II, 12, 4. (1863) 19 W. R. P. C. 43. 
5. (1905) I. L.R. 33 C. x51 (P.C.) 6. (1908) 12C. W. N, gI9. 
7. (1907) 9 Bom, L, R. 866. 8. (1899) LL. R 27 C. 1023. 
g. (1897) I Ch. 213, 246 10. (1872) 17 W. R. 405. 

II. (1866) L. R.I P. C. 283. I2. (1871) 17 W. R. 35, 38, 


13 (1895) 39 Soli. Jour. 202. 
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The application is made by the Advocate-General, and the 
question, we have to consider is whether reasonable cause, within 
the meaning of S. 10 of the Letters Patent, has been shown for 
removal or suspension of the vakil. 


On the hearing of the application Mr. Rangachariar and Mr. 
K. Srinivasa Aiyangar appeared for the vakil. We have consi- 
dered the judgment of this court in C. M. P, No. 498 of Igro. 
Two affidavits have been relied upon by the vakil, one in sup- 
port of the application to restore the second appeal dated 14th 
February 1910 and another dated 6th December 1g1z. There are 
also affidavits by the vakil’s manager Lakshmiah, aud his clerk 
Bashyam. An unsworn statement by the vakil was handed to 
us. We have considered this statement, though as it is not on 
oath and the vakil is represented bejore us, we were under no 
obligation to do so. We are anxious, however, that any point 
which may tell in favour of the vakil should not be overlooked. 


The facts are as follows :— 


A bill for printing the pleadings in the appeal, amounting to 
Rs. 48, was issued by the court in November 1907. Several 
applications for payment made to the client by the clerk Laksh- 
miah were not attended to. 


On or about May 5th, 1908, a bill for printing documents 
amounting to Rs. 60 was issued. Further letters to the client 
demanding payment were written by or on behalf of the vakil. 


On or about January 6th,1909, the client sent to the vakil a 
money order for Rs. 40. 


On March sth, 1909, the appeal was posted for dismissal by: 
reason of the non-payment of the printing charges. Time for 
payment was extended by two weeks and the bill was reduced 
from Rs. 108 to 68. Qn that day the client paid Rs. 28 to the 
vakil. The vakil states that the client was present when the 
order was made for the extension of time and for the reduction 
of the bill. ,Heealso states—and we accept the statement—that 
although the client had paid Rs. 68 to the vakil, the vakil had 
only some Rs. 54 or 55 to the credit of the client as he had made 
some small payments in connection with the appeal out of his 
own. pocket. 
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On March r5th, 1909, Lakshmiah wrote to the client as 
follows : “ Received the letter written by you and jearnt its con- 
tents. When you were here the printing bills were amended and 
it was found that Rs. 48 had to be paid for one bill and Rs. 20 
for the other; up till now, exclusive of the sum of Rs. 40 you sent 
to Iyer, you paid me Rs. 28 and went away. On my now asking 
Iyer for the money he said that the money received by him from 
you was spent and asked me to get the money from you and pay 
Rs. 40 for the bill. Therefore as soon as you see this letter, remit 
to my address Rs. 40 by money order, and then attend to other 
affairs. If you fail to send, the case will be spoiled and there 
wlll be no use in blaming us.” Lakshmiah says in his affidavit 
that he wrote this letter on his own responsibility so as to be on 
the safe side, and that, so far as he remembers, he had no such con- 
versation with his master as.is stated in the letter. The letter is 
headed with the name of the vakil and with his office and 
private address. It is signed by Lakshmiah. 


The letter isa most extraordinary one. It gives no parti- 
culars of the alleged spending of the client’s money and demands 
another Rs. 4c. The vakil repudiates all knowledge of this letter 
and he says it was not until the 25th of January, 1gro, that he 
came to know that the client’s printing charges had not been 
paid. 


What action, if any, the client took on receipt of this letter 
of March rsth we do not know, as the letters written by the 
client to the vakil or his clerks have not been produced. It is 
not suggested that the demand for payment of a further Rs. 40 
was complied witb. On July rsth, 1909, the clerk Bhashyam 
wrote to the client, after referring to letters written by the 
client : “© Your appeal is being printed. We shall let you know 
the date of hearing.” 


On July 17th the same clerk wrote again, after referring to 
letters written by the client : “ The papers in the said appeal are 
being made ready. You need not in any way þe anxious. We 
shalllet you know if there be anything particular.” 


Cad 


On January 26th,r9r10, the appeal was posted for dismissal for 
non-payment of printing charges. 
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No one appeared for theʻappellant and the apal was dis- 
missed for default. Twò days later, on January 28th, 1910, the 
clerk Bhashyam wrote to the client as follows :—‘‘Your second 


appeal referred to above was posted on the 26th instant for hear- 


ing and decided against us, .., the appeal was dismissed.” 
This letter is headed with the name and address, business 
and private, of the Vakil, and is signed ‘ By order-—Bhashyam.” 
The vakil says in his affidavit that this letter was written with- 
out his knowledge. Bhashyam, the clerk, says in'his affidavit that 
he understood from the manager Lakshmiah that the case had 
been dismissed but that .he did not know the details. The 
manager Lakshmiah in his affidavit says nothing about it. 


The vakil did nothing until his client appeared on the scene 
and put in an application for restoration on February r4th, 1919. 
The application to restore is signed by another vakil, Mr. G. S. ' 
Ramachandra Iyer, as well as by the vakil whose conduct is the 
sibject of this enquiry. In support of the application to restore 
the appeal the vakil put in an affidavit. The affidavit js as 
follows :—~ | 

«I, G. Krishnaswami Iyer, son of P. S. Ganapathi Iyer, a 
Hindu Brahmin of the age of about 34 years, High Conrt Vakil, 
residing at No. 3, North Tank Square, Mylapore, Madras, do 
hereby solemnly.and sincerely affirm and say as follows :— 

“y. That Iam the vakil for the appellants herein, 

“2, That Viswanatha Chetti, one of the appellants herein, 
paid my clerk V. Lakshmiah a sum of Rs. 28 on or about the 5th 
March 1909 for paying ‘the printing charges hereof ; he had sent 
me also a sum of Rs. 40 by money order towards the expenses 
of this appeal on or about the m January 1909 after the time for 
the bill had expired. 

“3. That by mistake my. clerk vV. Lakshmiah entered the 
said amounts paid by the appellants to the credit ofa different 


_ Second appeal from the same South Arcot District, vtz., S. A. No. 


49 of 1907, and the printing chargesofthis appeal were not paid. 


“4. That this case was posted on the evening of the 25th 
January 1910 for order under Rule 100-A of the Translation and 
Printing Rules, and my clerk Bhashyam Iyengar brought it to my 
notice then; I had a recollection that the party had paid the 


e 
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printing | char ges after time and that time had been extended by 
the court, and on looking over the account I found that a mistake 
had been committed: I wanted to bring this matter to the 
notice of the court on the 26th January 1910 and on that day 
this case was posted as the 4th case in the list. | 


“5. That onthe 26th day of January roro I had 3 fresh 
small cause suits posted before His Honor the Third Judge,Small 
‘Cause Court, for trial, and two original suits Nos. 208 of 1908 and 

199 of 1908 before his Lordship Justice Wallis. 


6. That as this case was the 4th case in the list I waited 
for a few minutes at my chambers, made some arrangements for 
the Small Cause Court work, and went to the Original Side to see 
when my said original cases were likely to be meened and then 
came to this court. 


“7, ‘That when I reached the doors of this court it was about 
a few minutes after this case had been called on and dismissed 
for default.” 


The statement in paragraph 3 of the affidavit that the 
amounts paid by the appellants were by mistake credited to a 
different S. A. is admittedly inaccurate. The books only pur- 
port to show that Rs. 40 was so credited. 


According to the vakil’s own case, by a mistake of his clerk, 
moneys paid by the appellant in S. A. No. 1045 of xg07 were 
credited to another client and asa result of this mistake the 
appeal was dismissed for default. The case was posted not on 
account -of any default of the client but on account of a mistake, 
or something worse than mistake, in the office of the vakil. 


In this state of things the onus was heavy on the vakil to 
explain the true state of affairs to the court and to his client. 
So far as the court is concerned he does nothing. His failure to 
bein court when the case was called on may have been accidental. 
But one would have thought in a case where a grave injustice had 
been done to his client by a mistake in his officg of which the 
vakil was personally aware, he would have been specially careful 
to attend and explain how things stood. It was a duty which he 
owed to the court. It wasa duty which he owed to his client, 
who had suffered a serjous injustice. It wasa duty which he 

+ Į ° 
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owed to himself since the mistake might well give rise to ques- 
tions involving the personal honesty of the vakil or his clerks: 
‘There may be an explanation of the vakil’s failure to appear, It 
seems to us there can be no satisfactory explanation of his con- 
ductin not bringing the matter before the court at the very 
earliest opportunity. 


In our opinion the gravamen of the charge is not that the 
vakil failed to appear when the case was called on (this, as we 
have said, may have been an accident) but that having failed to 
appear and the appeal having been dismissed, he did not give a 
full explanation to the court at the earliest opportunity. His 
excuse that he was under the impression that he could not men- 
tion the facts till the same Bench sat again seems to us to 
be idle, | 

_ As regards the client, whatever may have been the practice 
of the vakil’s office as .to allowing his clerks to write letters 
which did not come before him, the vakil seems to have entitely 
misconceived the nature of his duty and responsibilities in’ not: 
taking steps to see that the real circumstances in which the 
appeal had been dismissed were brought to the knowledge of his 
client. He did nothing until the client appeared upon the 
scene. To make matters worse, the letter of January 28th to 
which we have referred was written by the clerk Bhashyam. 
This letter is a deliberate lie. The object with whichit was 
written was obviously to deceive the client and make him think 
there was nothing more to be done, We cannot shut our eyes 
to the fact that if this letter had accomplished the object with 
which it was written, the clerk or the.vakil might have got the 
benefit of the client’s money and nothing more would have been 
heard of the case. The suggestion that the object of the clerk 
in writing the letter was to “gain time” is not worth serious 
consideration. As regards the accounts, all we need say is that 
there are very strong reasons to suspect that the day-book and 
the ledger have been altered in order to support the case that 
Rs. 40 were credited to the wrong second appeal. 


On January 17th, r9rc, the clerk Bhashyam wrote : č ‘S. A, 
1045 of 1907 . * I have written to you on several: occa- 


Sions that the sum of Rs. 40 sent for the printing charges -in 


connection with the aboye case is insufficient, ” 
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_ This goes a long way to show that the suggestion that the 
Rs. 40 had been credited not to appeal 1045 but to appeal 49 
was an after-thought and that the entries in the books which 
bear date January 6th, 1909, had not been made when the letter 
of January 17th, 1909, was written. The way in which thecredit 
of Rs. 40 in appeal 49 is entered in the day-book strongly 
suggests that it was made at some time after the date which it 
purports to bear. Wakshmiah’s letter of 15th March, 1909, and 
Bhashyam’s letters of July r5th and ryth July, 1909, are ali in- 
consistent with the suggested mistake. The fact that after July, 
1909, no further efforts were made to get money from the client, 
although the case was not posted for orders till January, 1910, is 
also.inconsistent with the suggestion. 


In the statement which has been handed to, us the vakil 
states that Rs, 68 was refunded to the client in February roro. 
This payment does not appear in the ledger, but we find in the 
day-book under date February 16th, roro: “To client in S.A. 
1045 of 1907 Rs. 75.” 


This was after the client had come to Madras and the appli- 


cation for restoration had been put in. 


The letters of March r5th,1909,and January 28th, 1910, were 
written by Lakshmiah and Bhashyam, respectively, on paper 
headed with the vakil’s name and address. The vakil tells us, 
in effect, that these letters were written without his knowledge 
or approval. It was suggested that there was nothing unusual 
inthis. Ifa practice of vakils’ clerks being allowed to write 
letters on behalf of their masters without their masters’ know: 
ledge really exists, it seems to us that -that the practice is alto- 
gether unbusiness-like. The letter of January-28th, 1910, contains 


a false statement—a false statement, asit seems to us—made © 


deliberately. with a definite object in view. The vakil cannot 


protect himself from responsibility by saying he knew nothing © 


about this letter. We must hold him responsible for it. If this 
letter was in fact written with the vakil’s knowledge and appro- 
val, the case would be an extremely bad one. *We assume, in 
his favour, that. what appear to be the obvious alterations in the. 
books, made, as it seems to us, with the object of supporting the 
very doubtful story as to the Rs.-40 having been credited to- the 
wrong S. A. by mistake, were made without the knowledge of 
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the vakil. There remains the fact that when the appeal was 
dismissed for default in circumstances which made it the ditty of 
the vakil to offer a prompt-and full explanation to the court and 
to his client, he did nothing till his client appeared on the scene. 


‘He did not write to the client himself. He gave no instructions 


to his clerk to write. The matter was one of special delicacy 
and importance, and, in our opinion, it was the duty of the vakil 
either to give express instructions to his clerk in the matter or 
to satisfy himself that any communication which his clerk sent 
to the client was a true statement. As we have said the clerk's 
statement was untrue and we must hold the vakil responsible for 
it. We cannot take the view that the facts show nothing more 
than negligence on the part of the vakil and we do not think 
his conduct can be excused on the ground of want of experience 
or ignorance of practice. . 

The order of the court is that Mr. G. Krishnaswami Ayar, a 
vakil of this court, be suspended from practice for 6 months 
fom this date. i 

[We publish below the civil miscellaneous petition out of 
which this case arose :—ED.] 


1, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_. Present —Mre Justice Sundara <Aiyar and Myr. Justice 
Spencer. ) : 


Muruga Chetty and others .. Petitioners* 
(Appellants in S. A. 1045 of 07). 
v. | 
Rajasami and others - . ex Respondents 


Pleader and client—Relations between—‘ Agency’ principle of how far 
applies—Pleader's responsibility for clerk's conduct-—C. P. ‘C., O. XLI, rr. 11, 
19 (0. C., Ss. 558, 556)— Restoration of appeal dismissed for defaull—Gross 
negligence of pleader—Client’s remedies—Courts discretion—Suil for im- 
moveable property—Right acquired by respondent in appeal dismissed for 
default, nature of— Words—* Attend Appear.’ 


No pleader canbe permitted to completely abandon to his clerxs the 
discharge of his duties to his clients, and in any event the vakil must bear 
the full responsibility for the acts and faults ofhis clerks. In the eye of 
the law at least, he is responsible for the fraud perpetrated by his clerks on 
his client. ° a i 

+ Ç, M. P. No..498 of roto, ~ grd January 1912. -` 
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Under the Code of 1908 a court has power to restore an appeal dismissed 
for default even where the appellant is not able to prove that he „Was pre- 
vented by suficient cause from appearing when the appeal was called on for 
hearing. Ifthe respondent has been so affected in the meanwhile that. he 
cannot be restored to his former position, that may bea ground for refusing 
restoration. The discretion vested in the court would enable it to deal with 
any proper objections that the respondent may urge against restoration. 


: A pleader is not altogether a private agent engaged by a party, and the 
doctrines of agency should not be applied without reservation to a pleader. 
When the court has any control over the pleadings and when the act of the 
pleader i is not one done entirely out of court it is not proper to bind the 
“lient absolutely by the pleader’s act. It may be thata client wonld not 
‘be entitled to relief against his opponent merely because his pleader in the 
actual conduct of the case was guilty of negligence in adducing evidence or 
in arguing the case or otherwise, in consequence of which the judgment 
went against the client. But the same thing will not hold good in the cese 
of the failure of the pleader to appear at all for his client. 

The court is not bound to restore an appeal in every vase where non- 
appearance is imputable tothe pleader’s negligence but may in its discre- 
tion leave him to his remedy agesinst the pleafer by an action for damages. 
But where the negligence in the case of the pleader was so gross as to 
amount to frand, the evidence showing a design on the part of either the 
vakil or his clerks todo nothing forthe client and to appropriate his 
money, and the suit was one relating to immoveable property instituted by 
the appellant on behalf of himself and other persons under leave of court:— 
Heid that it was a proper case for restoration of the appeal. 

The relations between a pleader and his client dwelt on. 

The theory of the acquisition of a right by the respondent by rae ee 
dismissal of an appeal for default commented on. 


Per Spencer J. ~The difference between the meaning of the words 
“appear” and “attend” in Ss. 558 and 556 of the Code of 1882, O. IX, 
‘zr. 1, of the Code of 1908 and O. XLI, rr. 17 and Ig, dwelt on. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
direct the restoratioin to file of S: A. No. 1045 of 1907 presented 
from the decree of the District Court of South Arcot in A. S. 
No. 355 of 1906 (presented against the decree of the Court of the 
District Munsif of Chidambaram in O. S. No. rorq of 1905) 
which was dismissed by this court for default of prosecution on 
the 26th day of January r9r0. 2 


T, Rangachariar, G. Krishnasami Aryar and G. S. Rama- 


chandra Atyer for petitioners. 
T. R. Ramathendra Azyar for the 3rd réspondent: 


Muruga 
Chetty 

‘ I, 

Rajasami, 


Muruga 
‘Chetty 
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- T. Rangachariar.—The affidavits show mistake ‘and negli- 
gence on the part of the clerks of the vakil for which the party 
ought not to suffer. 

T, R. Ramachandra Atyar.—Negligence of a vakil is no 
excuse for restoring’-a case dismissed for default of appear- 
ance. Llyod v. Grace? (a case of a solicitors, clerk.) I 


have acquired a right by the dismissal of the case. [Sundara 


Atyar J.—Such a thing can be said in the’case of an appeal which 


‘is barred by limitation. It is not only the default of the party but 


other grounds also may be good grounds for restoration—Somayya 
v. Subbayya?|. This case has been dissented from in this High 
Court and iv Bombay in Jsmail Ibrahim v. Haji Fan}. 


_-As non-appearance is the ground of dismissal‘ the sufficient 


cause? must be one explaining non-appearance. Other kinds of 
excuse cannot avail in this case—23 American Cyclopedia, 
p. 939 (under the heading of Mistake, Negligence or 
Misconduct of Counsel in the article on Judgments); Flower 
v. Gedyi* ; Burgoine v. Taylor®; Beldams Patent, in re! ; Raj 
Narain v. Akroor’; Manila! v. Gtrlam’; [Sundara Azyar J. 
— This case assumes that the solicitor and party stand on. the 
same footirig.] Poyees v. Minors? ; Rampertab v, fakecram*® 
(approvivrg the Bombay case). Vide also Ortental Finance 
Corporation y. Mercantile Creditand Finance Corporation, Lid.**. 

G. S. Ramachandra Atyar.— There is negligence ot the vakil. 
But there is also the negligence of the clerks. The case may be 
restored for negligence of the vakil—BLack on Judgment, Vol. I, 
P. 343 23, American Cyclopedia, pp. 941, 942. The principle of 
agency ought not to be applied to practitioners—Order XXXVI, rr 
32 and 33, of the Judicature Act ; BEAVAN on Negligence, p. 11743 
Neale v. Gordon Lennox A?, 1910 Annual Practice 520, quoting . 
Birch v. Withams** (illness of counsel); Anundmoyee v. 
Poorno*+. Ovtental Finance Corporation v. The Mercantile 


Credit and Finance Corporation,, Lid.++ says that the vakil may 
be made to pay the costs personally. 


r. (1911) 2 K.B. 489. 2. (1903) LL.R.26 M. 599. 
3. (1908) to Bom. L.R. 904. 4. (1859) 53 E.R. 177. - 

5. (1875) LR. o. Ch. 5. 6. (1gII) 1 Ch. 60. 

7. (1875) 24 W.R. 141, 8. (18€8)L.1.R. 13 B. 12. 
9. (1881) 7 O.B,D. 329, 333: to, (1896) I.1,.R. 23 C. gor. 
1. (1866) 2 Bom. H.C.R. 282. 12. (1902) A. C. 465, 473. 
13. 24 W.R. (E) 700. 14. (1861) 9 M.LA, 26, 32. | 
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There is a difference between the wording of the English 
Order and that of the present C. P. C.—Kadlash Chunder Das 
v. Rama Nath) (illness of pleader’s clerk); Narain Singh v. 
Bheura Churn Panda? ; Maharaja of Vigtanagaram v. Lingam® ; 


Muruga 
Chetty 


Ue, in 
Rajasami: 


Somayyav. Subbamma*t (minority being a sufficient cause). The - 


principle of notice to an agent being’ treated as notice to the 
principal ought not to be applied in the case of a fraud by a soli- 
citor—KERR ON Fraud p. 280; Gopal Row v: Maria Susaya Pillat’ 


(generous construction). If minority isa good ground the fact 


that the suit is a representative one is also a good ground. 


‘The Court delivered the following 


JUDGMENTS :—Sundara Azyar J.:-—Thisis an application 
by the and appellant in S. A. No. 1045 of 1907 for the restora- 
tion of the second appeal, setting aside the order of dis- 
missal for default passed on the 26th January roro. The case 
was posted for orders under Rule roo (a@)of the Appellate Side 
Rules of Practice as the appellant had failed to pay the charges 
for printing the papers in the case. The appellant did not 
appear either in person or by pleader when the appeal was 
called on for hearing on-the morning of the 2th Jannary, and it 


was dismissed for default with the 3rd respondent’s costs, by 


Munro and Krishnaswam?t Atyar, JJ. The application for restora- 
tion was putin on the rq4th February 1910. As the ard respon. 
dent opposes the restoration of the appeal, we have gone fully into 
the circumstances under which the appeal was dismissed. The 
appellant has put in an affidavit on’ which he relies to show that 
he was prevented by sufficient cause from appearing at the 
hearing of the case and, if we should hold against. him on this 
point, that he is otherwise entitled to have the appeal restored. In 


that affidavit he says that he had sent the necessary funds to his- 


vakil, G. Krishnaswami Aiyar, for the payment of the printing 
charges and that the failure to pay the same was not due to any 


default on his part. In other words, he lays the blame for the 


non-payment on his vakil. Two affidavits have been put in by 

the vakil and two by his clerks, Lakshmiah and Bhashyam, res- 

pectively, and they disclose a remarkable state of circumstances. 
I. (1897) 2 C.W.N. 414. 2, (1881) 8 C.L.R, 350. 


3. (1902) 12 M.L.J. 473. 4. (1903) I.L.R, 26 M. £99. 
5+ (1906) I.L.R. 30 M, 274, 276. 


Muruga 
Chetty 
A 


Raj asami. 





Sundara 
Aiyar J. 


288 YHE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 


No money was paid towards printing charges in the case by the 
vakil. . The client had sent a money order to the pleader for 
Rs. 40 early in January 1909. The case was posted for orders on 
the sth March xr909. Owing to non-payment of the charges, 
the time for payment was extended for two weeks from that 
date. The client paid on that date Rs. 28 to his vakil. 
Lakshmiah, one of the clerks, wrote tothe appellant on the r5th 
March 1909 as follows:=‘“Received.the letter written by you and 
learnt its contents. When you were here the printing bills 
were amended and it was found that Rs. 48 had to be paid for 


one bill and Rs. 20 for the other; up till now exclusive of the 


sum of Rs, 40 you sent to Aiyar, you paid me Rs. 28 and went 
away. On my now asking Aiyar for the money, he said that the 
money received by him from you was spent and asked me to get 
the money from you and pay Rs. 40 for the bill. Therefore, as 
soon as you see this letter remit to my address Rs. 40 by money 
order, and then attend to other affairs. If you fail to send, the 
case will be spoiled and there will be no usein blaming us”, 
The letters written by the appellant tothe vakil or his clerks 
have not been produced. On the sth July 1909 the clerk 
Bhashyam wrote to the appellant as follows :—‘Received your 
letters. I did not write any reply as the court closed for two 
months. Your appeal paper is being printed. We shall let. you 


‘know the date of hearing”. Again, on the 17th July 1909 the same 


clerk wrote thus :—‘‘ Your letter was received. The papers in 
the said appeal are being made ready. You need not in any 
way be anxious. We shall let you know if there be anything 
particular.” . 

It would thus appear that after Lakshmiah’s letter of the 15th 
March 1909 the client was not pressed to send any more money 
It may be observed that the whole amount of Rs. 68 paid by the 
client was intended for the printing charges. The vakil tellsus 
that he was appearing in the case without any remuneration- 
The appeal was dismissed for default, as already mentioned, on 
the 26th January 1910. On the 28th, Bhashyam wrote as follows: 
——~“ Your second appeal referred to above was posted tothe 26th ` 
instant for hearing and decided against us, that is, the appeal 
was dismissed.” 

It is quite clear from the letters referred, to above that the 
client was informed by the - vakil’s clerks that his case was going 
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` onall right;-and that he was finally informed that-it was decided 
- against him.- He never had the slightest intimation. that the 

printing charges were not paid, or that the appeal was dismissed 
- for default of appearance. From what was stated before. us by 
the appellant’s vakilit would appear that no further letter was 
written to the client, but he himself went over to Madras to put in 
= an application for restoration on the 14th February .r9r0- and 

-engaged another Vakil, G. S. Ramachandra Aiyar, along with 
Mr. G: Krishnasawmi Aiyar.> The latter. put in’ an affidavit 
dated the 14th February rgro, in which he acknowledges the 
receipt of the two sums of Rs. 40 and Rs. 28 from the appellant 
and says :.‘“ My clerk V. Lakshmiah entered the said amounts 
paid by the appellants to. the credit of a different second appeal 
from the same South Arcot District, namely S.. A. No. 49 of 1907, 
and the printing charges of this appeal were not paid. This case 
_ was posted on the evening of the 25th January 1910,. for orders 
under Rule r00 (a) of the Translation and Printing Rules, and 
my clerk Bhashyam Iyengar brought it to my notice then ;‘I had 
a recollection that the party had paid the-printing charges after 
time and that time had been ‘extended by the court: and. on 
looking over the accouut I found that a mistake had been com- 
mitted. -I wanted to bring this matter to the notice of the court 
on the 26th January rgro and on that day this case was posted 
as the fourth case in thelist. On the 26th January 1910, I had three 
` fresh small cause suits posted before His Honor, the Third Judge 
of the Small Cause Court, for trial and two original suits No. 208 
of 1908 and.399 of 1908 before his Lordship Justice Wallis. As 
this case was the fourth case in the list, I waited for a few minutes 
in my chambers; made some arrangements for the Small Cause 
Court work and went to the Original Side to see when my said 
original cases were likely to be reached and then came to this 
court. . When I reached the doors of this court, it was about a 
few.minutes after this case had been called on and dismissed 
for default.” 

The three cases posted above 5. A.. No. 1045 of 1907 
were also’cases. posted for orders on -account of non-payment.of 
printing charges. Practitioners of the courts are well aware 
that such cases cannot ‘be depended upon to take any .time. 
A reference to the cause list of the day shews that this case was 
reached at 11-8 a.M, I have no doubt that it-was the duty of 
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the vakil either to appear in court when the case. was reached 
or to arrange for the appearance of some other, vakil on - his 
behalf. I cannot hold that thére was any.good excuse for his 
failing to do so. If the failure of the -vakil to appear without 
reasonable excuse be regarded as not sufficient reason for 
refusing to restore the second appeal, this application must- be 


dismissed. 
' But it is contended on the appellant’s behalf that the facts 


proved show that the vakil’s clerks were guity of culpable 
negligence and fraud against him and that the vakil himself was 
guilty at least of gross negligence and that the fraud ofthe clerks 
must be regarded.in law as his own fraud. His vakils stated 
that, having placed the facts before us, they left it to us to say 
whether the. vakil himself, personally, was guilty only of 
negligence or also of something worse, that is fraud. 

Mr. T. R. Krishnaswamy Aiyar, who appeared for the 3rd 
respondent on the 26th January 1910 when the case was dismis< 
sed and before us again along with Mr. T. R. Ramachandra 
Aiyar, has putin an affidavit in which he says “shortly after the 
case was dismissed I came out of the court and met Mr. G. Kishna- 
Swami Aiyar, the vakil for the appellant, and he asked me what 
had become of the case. When I told him that it was dismissed 
with costs he said that he was sorry that it was dismissed in his 
absence. I then told him that I would go with bim to the court 
if he wanted and that he might telltheir Lordships if he had any 
thing to say. In reply to that he said words to the following effect : 
“that his client was a bad fellow, that he did not send him money: 
or do ‘anything else, and that he did not care todo anything,” 
This affidavit was made on the sth December 1912. But 
Mr. Krishnaswami Aiyar had stated thése facts in court when the 
petition came on for hearing on a previous occasion after notice. 
to the respondent. We had intimated that it would be desirable 
that the statement should be made on oath. Mr. G Krishna- 


swami Aiyar has put in an affidavit denying that he.made-the. 


statements above referred to in Mr. T. R. Krishnaswamy Aiyar’s 
affidavit. Mr. Ge Krishnaswamy Aiyar says that what he told’ 
Mr. T. R. Krishnaswamy Aiyar was, in his own words, “ that I. 
had experienced considerable trouble in getting the client to 
pay printing charges for a long time and that there was a mis- 
take in my office in not paying the printing charges; while I was- | 


$ 
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saying so, I was going to the court. Mr. Krishnaswami Aiyar 
went away and.there was no conversation between us to the 
effect set out in paras.3.and 4 of his affidavit. I apprehend that 
Mr.. Krishnaswami .Aiyar must have misunderstood my state- 
ments‘ made hurriedly or did not catch them correctly and exact- 
ly.”.. Mr. G. Krishnaswami Aiyar then goes on to say that 
Mr. T. R. Krishnaswami Aiyar had made himself acquainted with 
the contents. of his previous. affidavit about the end of r910 and 
no counter-affidavit was filed in the case until long after. 

Now, when. a vakil happens to be unable to appear ina 
ease when it is called on for hearing owing to his being engaged 


in another court and the case is dismissed for default of appear-. 


vee ee 


ance,; he usually takes the earliest opportunity the same day to 
make a statement of the circumstances to the Bench hearing 
the case. Mr. G. Krishnaswami Aiyar admittedly did not do 
so, and no application for restoration was put in for nearly 20 
days afterwards, ` In the meanwhile the client had been given 
untrue information that the case was decided against him on the 
merits, and the presentation of the restoration petition was due 
to the steps taken by the client himself, who subsequently went 
to Madras for the purpose. ‘These circumstances fully corrobo- 
rate the statement of Mr. T. R. Kryishnaswami Iyer and throw 
suspicions on the conflicting account given by G. Krishnaswami 
Iyer. Apart from any corroboration, I may say that I have no 
hesitation in accepting the statements of Mr. TOR. Krishna- 
. swami Iyer as true. His affidavit shows that he is stating. facts 
which apparently made an impression on his mind, and it is un- 


likely that it could be due to misunderstanding or mistaken. 


memory, The letters of Bhashyam, already referred to, show 
that the client was informed that his papers were being printed 
when such was not the case. Bhashyam saysin his affidavit 
that he wrote the letters of the r5th and 17th July “under the 
= impression that, asit was a pending case, the printing must be 
going on and as I did not know that the printing charges in this 
case had not. been paid. Mr. Lakshmiah was in charge of the 
money and the accounts of the office.” The letters were written 
in answer to the appellant’s letters, but the clerk says that he 
wrote his letter from pure imagination without making any re- 
ference to the facts. Lakshmiah says with reference to his letter 


ofthe r5th March, .in which he had said that the vakil told him. 
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nea that the amount of Rs. 40 first paid by the client had been spent; 
ve that he said so.on his own responsibility, and that his statement 
about what the vakil told him was untrue, and that he really: 
a, had no such conversatiun with the vakil as is set out in the let- 
' ter. Apparently the demand for more money was. subsequently 
dropped. Bhashyam-says in hisaffidavit that he wrote the letter 
of the 28th January Igro stating that the appeal was. ‘decided 
against the appellant, without knowing why it was dismissed. 
He says he intimated the result as he understood it from Laksh- 
miah. Lakshmiah does not corroborate him by saying that he made 
any statement as to how the case was disposed of. Both theclerks 
say that their master doesnot attend tocorrespondence. Lakshmiah 
states that he looked after and supervised the general work 
of the office and that the vakil used to leave all the matters in’ 
the office to him and he would take the vakil’s- signatures only 
when he thought it necessary to impress the client with the 
importance of the matter contained in any particular letter. The: 
vakil also says that he left all Appellate Side matters and corrés-' 
pondence to his manager Lakshmiah. He adds that he became: 
aware of the letters of the rsth Maich r909, the 15th July 1909, 
the ryth July 1909 and the 28th January zoro, only on the 5th 
December 191r when hesaw them in the hands of Mr. G. S. 
Ramachandra Aiyar. With regard to the non-payment of the 
piinting charges, the account given is that the’clerk Lakshmiah 
incorrectly credited the amount of Rs. 40 to another second: 
appeal, No. 49 of 1907. But this cannot be reconciled with a let- 
ter dated the 8th January 1909, signed by Bhashyam, 'in which 
he acknowledged the receipt of Rs. 40 from the appellant, al- 
though it is now stated that the amount was credited-to another: 
person onthe 6th January 1g09. Nor is it consistent with 
Lakshmiah’s letter of the r5th March 1909 or Bhashyam’s letter- 
of the rsth and 17th July 1909, or with the fact that after July - 
1909 no further efforts were made to get money from the appel-- 
lant, although the case was not posted for orders till January.’ 
1910. How the mistake happened to be committed is not explain- 
ed. ‘The case to,which credit is said to have been given was 
S. A. No. 49 of 1907, and that for which payment was-made- 
was Second Appeal No. 1,045 of 1907. The name of the client in 
the former case was Viswanatham Chetty while the client in the- 
latter was Krishnaswami Pillay. . ‘There was no such similarity 


Rajasami: © 
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eithet in the inumbérs or in the names ofthe clients-as would 
ordinarily: lead to a mistake of the one forthe other, The 
vakil’s day-book aid ledger have been putin to prove the mis- 
takë made. '`'But-the entries appear tò be suspicious: The total 
in the:day-beok at the end of January ‘1909 shews clear marks of 
alteration -by ‘changing ‘rinto ‘5’ in the middle number of the 
figure ’so:as'to show:an increased receipt of Rs. 40. The totals 
at the end ofeach page also appear suspicious. The entry of 
‘Rs. 40! is madé:on the first line of the page on which it appears, 
but we.observe that the first line of each page-is generally blank, 
except where it is used to-denote the amount carried over from. 
the previous page. or are we satisfied with the genuineness of 
the entry in the ledger relating to the client in Second Appeal No. 
49 of 1907. Mr. G. Krishnaswami Aiyar agrees that the entry at 
the end of January in the day. book appeats suspicious. He 


says he has never examined. his account books., He has a press 


copy, book containing copies. of letters sent to clients, but he tells 
us, as already noted, that he was not aware of the letters written 
to the appellant by his clerks and filed in evidence in this peti- 
tioti until the day previous to the date of his second affidavit. 


His account, ` therefore, is that he knows nothing either of the’ 
accounts or of any letters written to his clients or of the business’ 


done by his clerks in his cases on the Appellate Side.” The only 
thing he was aware of in this case was that on the asth January 
1g10, when the case was posted for orders, he told one of his 


clerks that the client had paid money for the printing charges.’ 


But in’ his affidavit dated 6th December xrgīr he says he fully 


believed that the non-payment of the printing charges was due’ 


to the mistaken entry in the account. On his own statement, he 
was ‘guilty of the grossest and most culpable‘ negligence. In‘fact, 
both he and his clerks all admit that they were guilty of careless- 


ness. Having regard to Lakshmiah’s letter dated 8th January ` 
1909, and.tothe appearance of eritries in the account books, 
there are grounds for believing that he has deliberately put in‘a: 


false affidavit and that he had no reason to believe that its con- 


tents were'true. It is difficult to believe that the clerks, when ‘ 


they wrote the letters, already referred to, of July 1909 and 
January 1910, were making statements which they believed-to be 
true. ‘Their: conduct: towards the client must’ be regarded as 
fraudulent. ‘The vakil told us at the hearing that Lakshmiah 
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not-only attended to his businesss on the Appellate Side and to 
the correspondence relating thereto, but was also in charge of 
the monies received for his cases; and he left us under the 
impression that the total sum of Rs 68 received from the appel- 
lant was kept by Lakshmiah. In the eye of the law at least, 
he_is responsible for the fraud perpetrated on his client. No 
pleader can be permitted to completely abandon to clerks the 
discharge of his duties to his clients, and in any event, he must 
bear the full responsibility for the acts and defaults of his clerks.’ 
«+ We have now to decide the question whether, in these 
circumstances, the appeal should be restored to the file. 3 


It is contended for the respondent that the only ground i on 
which an appeal dismissed for default can be restored is, that 
the appellant was prevented by sufficient cause.from appearing 
on the day fixed for the hearing in person or by pleader; and 
that the negligence of the pleader is tantamount to negligence on 
the part of the appellant himself and would not be a proper 
ground for restoration. 


On the other hand, the appellant contends that the court fas 


. unfettered discretion in deciding whether an appeal should be 


restored or not, and that the Civil Procedure Code merely 
provides that, if the non-appearance of the appellant or his 
pleader at the hearing is explained, the court is bound to restore 
the appeal and that it has the power todo so for any other 
reason that may appear proper to it. And he further contends 
that negligence on the part of the pleader i in consequence where- 
of he did not appear, is good ground for restoration, and that, 
in any event, where the pleader is guilty of gross negligence or 
fraud, asin this case, the appellant is entitled to restoration of 
his appeal, Order x11, Rule 19, of the Code lays down the law 
on the subject. Rule 17 provides that if the appellant does not 
appear when the appeal is called on for hearing, the court 
may make an order that the appeal be dismissed. Rule 19 en- 
acts when an appeal has been so dismissed, “the appellant may 
apply to the appellate court for the re-admission of the appeal; 
and where it is proved that he was prevented by any, sufficient 
cause from appearing when the appeal was called on for hearing | 
* © the court skall readmit the appeal on such terms as to costs 
or, otherwise as it thinks fit.” The decision of Sir F. Bhashyam 
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Aiyangar J. in Somayya V. Subbamma* is relied on by the 
appellant. ‘That judgment was passed while the repealed Code 
of 1882 was in force. S. 556 of the Code provided that if 
“the appellant does not attend in person or by his pleader, the 
appeal skall be dismissed for default” and S. 558 provided that 
‘Sif it be proved that he was prevented by sufficient cause from 
attending when the appeal was called on for hearing * * the 
court may readmit the appeal on such terms as to costs or other- 
wise as the court thinks fit to impose on him.” It will be 
observed that the present Code does not make it obligatory on 
the court to distiniss an appeal if the appellant makes default 
in appearance, while the Code of 1882 did so, and that the 
present Code lays down that, when the non-appearance at the 
hearing is explained, the court sZad/ readmit the appeal, while 
S. 558 of the repealed Code provided that the court may do so. 


In the case above méntioned, Sir V. Bhashyam Azyangar 

J. held that the court had very ample powers in restoring a suit 
or appeal under Ss. 103, 108 and 558 of the old Code and that the 
power was not confined to cases where satisfactory explanation 
for non-appearance was given but thatit might do soif any 
other good cause for restoration was shewn. He points ont that 
the right of an appellant to ask for restoration is not limited by 
the words of the section to cases where he can explain his non-ap- 
pearance, and that the Code provides generally that he may apply 
for the re-admission of the appeal. The learned Judge goes on 
tosay: ‘There is nothing in any of the above sections of the 
Code to imply that the application for restoration cannot be 
granted, unless there was sufficient cause—though, if there 
was such a cause, it is made ob/¢gatory on the courts in the case 
of original suits to set aside the order of dismissal or decree 
passed ex arte, as the case may be.” His view of the section 
was adopted by the learned Chief Fustece of this court in Gopala 
Rao v. Marta Susaya Pillat.2 In Ismail Lbranim v. Haji Fan? 
Russell J. expressed dissatisfaction with this view. He says: 
“« With regard to the case of Somayya v. Subbammea it seems to 
me I am bound by the decision of Mr. Justice Jardine in Manzlal 
Dhungt x.. Ghulam Hussain Vazeert and I confess that, if I 





I. (1903) I.L.R. 26 M. 5gg. 2. (1906) LL.R. 30 M. 274 at 277. 


_ 


3. (Ig08)ro Bom, I. R. page go4. 4, (1888) LLR. 13 B. 12, 


Murtiga 
“Chetty 
v, 


.Rajasamńi, ` 


Sundara 
-Aiyar, J. 


Muruga 
ied 


Rajasami. 


Sundara 
Alyar; J. 


296 THE MADRAS LAW JOURNAL REPORTS: (VOT. XXII. 


were to give effect to the judgment in Somayya v. Subbamma 
in that way, it would be to apply the section far beyond its 
scope.” The judgment of Yardzne J. does really deal with- the 


‘question whether any reason other than that the appellant was 


prevented by sufficient cause from appearing would-be a good 
ground for restoration. “According to the Code of 1882, the court 
was bound to dismiss an appeal when the appellant made default 
in appearing, without regard to any other consideration.: This 
might naturally lead to the conclusion that, if the ground which 
made it obligatory on the court to dismiss was not subsequently 
explained, the court had no power to restore the appeal. -And 
it would look anomalous to suppose that, if the court was bound 
to. dismiss for non-appeasrance, whatever other considerations 
there might be for not dismissing, these considerations would be 
a ground for restoration. The legislature, however, has made 
certain changes in the provisions relating to dismissal 
and restoration, and these changes, in my opinion, give the 
court wider discretion than it possessed according to Russell F» 

And it may be that the. legislature: altered the provi- 
sion in the previous Act -having regard to the considerations 
urged inthe judgment of Bhashyam Atyangar J. in favour of 
giving the court a larger ‘measure of discretion in such ‘cases. 
The court is not now bound to dismiss an appeal when the ap- 
pellant does not appear at the hearing, though it is empowered 
to do so if it thinks fit. It is evidently intended that there may 
be reasons which. would make it proper for the court not to pass 
an order of dismissal notwithstanding default, If that be so, 
it follows that those grounds when brought to the notice of the 
court after dismissal (where it passes such an order) would’make 
restoration of the appeal propet. Consequently, ‘either ‘the 
explanation of the non-appearance, or the’ exhibition of circum- 
stances apart from non-appéarance, should be sufficient ground 
for restoration. The legislature has made it imperative on the 
court to grant restoration where the non-appearance is satisfac- 
torily explained. This is evidently necessary, i inasmuch Jas, 
except for nou-appearance, the court has no power to pass an 
order for dismissal. But this does not exclude other’ grounds 
for restoration, as the court ‘was not bound to dismiss on the 
simple ground of the non-appearance of the appellant. 

J. (1903) LLR. 26 M, §99.. » 
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_ It appears to me, therefore, that, under the present Code of 
Civil Procedure, the court has power to restore even where the 
appellant is not able to prove that he was prevented by sufficient 
cause from appearing when the appeal was called on for hearing. 
Whether any such ground exists in the present case, apart from 
the negligence or fraud of the pleader, I shall consider hereafter, 
Now, is the negligence or fraud of the pleader by itself a suffici- 
ent explanation for non-appearance of the appellant, where, the 
-appellant, as in this case, was not himself present in Madras on 
the day of the hearing, and especially when he had no notice 
that the case was posted for hearing ona particular day? The 
respondent’s contention is that the pleader’s negligence must be 
regarded as the appellant’s own negligence, as the pleader is his 
agent. Mr. T. R. Ramachendra Aiyar, the learned vakil for 
the respondent, was hardly prepared to assert that, if we found 
_the pleader guilty of fraud or such gross negligence-as would in 
law amount to fraud, his conduct would bind the appellant. 
Although; in my view, the conduct of the pleader and of his 
clerks, for which the pleader is responsible, does amount to 
fraud or such reckless negligence as must be taken to amount to 
fraud, itis desirable, having regard to the arguments before us, 
that I should express my opinion on the question whether the 
negligence of a pleader, which would not amount to fraud, 
.would empower the court to restore an appeal which has been 
dismissed for default. Is the party responsible for the negligence 
of his pleader as if it were bis own negligence, and should he 
be always restricted to an action for damages against his 
-pleader without any remedy against the opponent in the litiga- 
tion? I have not got to deal with a case where a pleader enters, 
„on behalf of his client, into a contract or bargain or other trans- 
action with a third party under which the latter acquires a com- 
plete legal right. But the respondent contends that when 
judgment is passed by a court dismissing an appeal, the res- 
pondent acquires a right under that judgment which he cannot 
be deprived of in the absence of some ground ,entitling the 
appellant to relief against him on well understeod legal prin- 
ciples similar to those empowering a party to set aside a 
Contract, and that the conduct of the appellant’s pleader can- 
not be regarded as such a ground. This argument appears 
to me to be fallacious. The respondent in such a case does not 
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acquire a right under any declaration made by an adjudication 
of court settling the rights of the parties to the litigation. The 
law which empowers a court to pass judgment dismissing- the 
appeal without adjudicating onthe rights ofthe parties also 
gives it power to annul the order of dismissal. The respondent 
has no reason to complain if such power is capable of being 
exercised in cases where the appellant is not himself personally 
guilty of negligence. Nothing more is done than to restore the 
parties to the status quo ante and to proceed with the adjudica- 
tion of disputes on the merits. There is no reason for assuming 
that the legislature intended to give the respondent an absolute 
right to the judgment passed for default without any judicial 
adjudication of the merits. If the respondent has been so 
affected that he cannot be restored to his former position, that 
may be a ground for refusing restoration. The discretion 
vested in the court would enable it to deal with any proper 
objections that the respondent may urge against restoration. 
The principle regulating dealings between parties, where one 
of them acts through an agent, is not necessarily applica- 
ble to proceedings in court conducted througha pleader. The 
court has the control over such proceedings, and it is a ques- 
tion for the legislature in what manner that control should be 
exercised. Besides, it must be remembered that a pleader is not 
altogether-in the position of a private agent engaged by a party. 
As pointed out by Szv Bhushyam Iyengar J. in Somayya vV, 
Subbamma + a party can engage as his pleader “only a person 
who has been enrolled asa pleader by the court,” I may add 

that a litigant engaging a pleader is not in a position to control 

his pleader’s actions in the manner that a principal can control 

the conduct of a private agent. The rights of the pleader, as 

one belonging to a learned profession and having a considerable 
measure of liberty as a member of that profession, might prevent 

such control. A person is not absolutely bound by the. conduct 

of those who, by powers vested in them under the law or by sta- 

tute, have a right to act on his behalf and to affect his interests 

by their action’ I may mention a guardian, whether natural or 

statutory, the manager of a Hindu family, a trustee, the Court of 

Wards which assumes the superintendence of the estates of 


I. (1903) I. L. R. 26 M. 599. 
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persons under disability—as illustrations of this principle. A 
pleader, no doubt,.unlike the classes of persons just mentianed, is 
chosen by the litigant, and he has considerable powers of bind- 
ing the pleader by specific instructions, Still, such powers are 
limited and his choice itself of the personto act for him is also 
limited by its being confined toa class enrolled by the court as 
officers to help it in the «dministration of justice. The pleader 
engaged in a case may be a barrister against whom it may 
be- dificult for the client to obtain any redress. How can it be 
held in such a case that no relief can be granted against the 
opponent who.has obtained judgment owing to the pleader’s negli- 
gence? It must also be remembered that in this country there are 
pleaders of various grades possessing different qualifications and 
possibly inspired by different standards of professional conduct 
and rectitude. In Neale v. Gordon Lennox * the House of Lords 
held that an agreement toa reference to arbitration,- made by 
counsel against the instruction of his client, was not binding on the 
latter. It was contended there that the counsel had absolute autho- 
rity to bind the client by such a conseut, unless the restriction on 
his authority was known to the opponent. An application was made 
in that case by the client to set aside the reference to arbitrators. 
The Court of Appeal held that the consent of the counsel 
was binding on the client. But the House of Lords reversed that 
opinion: Lord Halsbury observed: “I will not go through the 
cases, because to my mind there is a higher and much more impor- 
tant principle involved. The court is asked for its assistance— 
and J-entirely repudiate the technical distinction between what 
is called an application for specific performance and an order to 
be made that such and such things should be done—the court is 
asked for its assistance, when this order is asked to be made and 
enforced, that the trial of the case should not go on; and to sug- 
gest to me that a court of justice is so far bound by the 
unauthorised act of learned counsel that it is deprived of its general 
authority over justice between the parties is, to my mind, the 
most extraordinary proposition that I ever heard. That condi- 
tion of things seems not to have been in the contemplation of the 
Court of Appeal. :I will. only say for myself that I should 
absolutely repudiate any such principle. ‘When the contract is 
Xe (1902) L. R. Ap, Oas, 465. 
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something which the parties are themselves by law competent to _ 
agree to, and where the contract has been made, I have nothing 

to say to, the policy of law which prevents that contract 
being undone. The contract is by law final and conclusive. But 
when two parties seek, as part of their arrangement, the interven- 
tion of a court of justice tosay that something shall or shall not 
be done although one of the parties to it is clearly not consenting to 
it, but has in the most distinct form said that the consent: to 
refer—to take it from the jurisdiction of the ordinary tribunal— 
shall only be on certain terms, to say that any learned counsel 
can so far contradict what his client has said and act without 
the authority of his client as to bind the court itself, is a propo- 
sition which I certainly will never assent to.’ Later on his Lord- 
ship says: “But when I come to this case and consider the question 
of what should be the position of the other party who has acted 
upon the apparent authority of counsel, there are cases in which 
the court undoubtedly in the exercise of its discretion might well 
say: ‘if it is only a question of money, 11 it is only a question 
which costs will rectify, this matter can be put right by the 
payment of costs? ‘Thatis one example. Or the position of the 
Other party might have been totally altered by what has taken 
place, and therefore we cannot interfere. That would be because 
upon its general jurisdiction of doing justice between the parties 
the court would think that it was not a case in which it ought to 
interfere. These were the words which were uttered by Lord 
Lyndhurst in one of the cases which have been quoted.” Lord 
Lindley observes: “ The judgment of the Court of Appeal 
proceeds upon the ordinary doctrines of agency; but the ordi- 
nary doctrines of agency are only half of what is to be considered 
in a matter of this kind.” That. case, no doubt, is not, in its 
facts, quite analogous to the present one, but it shows that’ the 
doctrines of agency should not be applied without reservation to 
a pleader. When the court has any control over the proceedings 
and when the act ofa pleaderis not one done entirely out of 
court, itis not proper, by applying purely the doctrine of 
agency, to bind the client absolutely by the pleader’s act. In 
Furnevel v. Bogle* it was held that a client is not bound bya 
compromise made by counsel, if the counsel was under a 





I, (1827) 4 Russ. 142, S, Cc. 38 E.R. 758, 
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mistake of fact when he agreed toit. Besides, when a pleader 
by negligence does not put in an appearance at the hearing, in 
what sense can it be said that he represents his client in not 
doing so, when he has been retained to appear and conduct the 
case? It may be that a client would not be entitled to relief 
against his opponent merely because his pleader in the actual 
conduct of the case was guilty of negligence in adducing evidence 
or in arguing the case or otherwise, in consequence of which the 
judgment went against the client.. Whether this principle is 
subject to any limitations it is unnecessary to consider in this 
case. -It is enough to say that the failure of the pleader to 
appear at all for his client is distinguishable from negligent 
performance of his duties. It- must be conceded that the res- 
pondent’s argument that he acquired some sort of right by the dis- 
missal of the appeal for default, is not unsupported by authority. 


In Ju Re. Coles and Ravenshear’, bya mistake of counsel the- 


time for an appeal was allowed toelapse and special leave of the 
court of appeal was asked under the rules to extend the time 
for appealing. The court held that it had no power to do so. 
But thejudgment was based by two of the learned Judges at 
least— Colins M. R. and Cozens-Hardy,. J.—on precedents 
which, in their opinion, compelled them not to allow extension. 
Both the learned judges declared that they would come to an 
opposite conclusion, if they were free,to do so. Cozens-Hardy L.J. 
pointed out that the high authority of Bowen Le. J., Cotton L. J. 
and Brett M. R. was in favor of holding that the court’s discretion 
to grant extension was unfettered—ln# Ae. Manchester Economic 
Building Soctety*; Collins v. Vestry of Paddington.* On the other 
hand, Fames, Le J, in Lnternational Financial Society v. City 
of Moscow Gas Co., * observed: “The limitation of the 
time to appeal isaright given tothe person iu whose favor a 
judge has decided, I.think we ought not to enlarge that time 
unless under some very special circumstances indeed, that is to 
say, ifthere has been any misleading through any conduct 
of the other side, as was mentioned in the analogous 
case of vacating enrolment which came before Lord Cot- 
tenham, and afterwards before Lord Chelmsford, in which 
it was laid down that the right of the suitor was es 


I. (1907) L. R. IK B. p. 1. 9, (1883) R. L. 24 Ch. D' 488, 
3. (1879) DL. R. 5 Q. B, D, 368, l 4. (1877) L.R? Ch. D. 241, 


Muruga 
Chetty 
U.. 
Rajasami. 


Sundara 
Aiyar J, 


Muruga 
Chetry 
Ve 
Rajasami.” 
Sundara 
Aiyar J.. 


PERE a tee e a ; aes . ‘ i : z 
462, HE MADRAS LAW JOURNAL REPORTS. [Vol,. XXII; 
debito justitie to. keep his enrolment of the deécreeif it 
Was, thade in due time, unless in very special cases. For in- 
stancé where there was anything like a misleading on ‘the 
part of the other side, or where some mistake had been made 
in thé office itself and a party was thisled by an officer of the 
court, or again where there was some sudden accident which 
could not have been foreséen—some sudden death of something 
of that kind—which accounted for the delay; in such cases 
leave might be.given.” Farwell L. J. (in Zn Re. Coles and Raven- 
Shear’) while agreeing that it is, generally speaking, undesirable 
to fetter a discretion given under the rules by hard and fast 
lines, was influenced by the consideration, which I may ex-: 
press in his own words: “The litigant in such a case has not 
been deprived of a hearing. His case has been heard in the 
court below.” With the utmost deference, it may not be impro- 
per to ask, is it not of equal importance to the litigant that he 
should be heard by the Court of Appeal when he feels aggrieved 
by the decision of tbe court of first instance, provided there are 
reasonable grounds for the court, exercising in his favor its 
discretion to extend the time for appeal? It is unnecessary, 
however, to refer further to the conflicting English decisions, as 
they proceed upon the language of the rule applicable to. each 
particular case in the Judicature Act. But I may observe that 
the English courts do not feel fettered in the exercise of their 
discretion, where the rule applicable is expressed in terms 
sufficiently wide and where the court does not feel pressed by 
precedents applicable to the particular rule. Thus in Baker v. 
Haber ? the Court of Appeal extended the time for appeal under . 
Order LxIv, rule 7, and distinguished the previous case Jz Re. i‘ 
Coles end Ravenshear } on the ground that that case had refer. ” 
ence to another rule. The language of Fames L. J. in /wternationat 
Financtal Society v. Moscow Gas Co.3 was adopted by the Bombay 
High Court in Bhzmrao v. Ayyappa* where the court was asked 
to excuse the delay in the presentation of an appeal. But with 
all deference I am unable to accept the position that the theory 
of the acquisition of a right by the respondent could be put for- 
ward where: such acquisition is made subject by the legislature 


' to a discretion-iu the court to affect such supposed right by its 
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order in the interests of the appellant. Possibly, the fact that 
limitation, which is itself a well recognised source of right, was 
what was sought to be relieved against, might have influenced the 
view expressed in J/nternational Financial .Soctety v. Moscow 
Gas Co. + and Bhima Rao v. Ayyappa?. But the present case is 
not one in which any right is set up on the ground of limita- 
tion. There are several cases in England in which the mistake 
or negligence of the solicitor has been recognised as giving a 
right to relief to the client. See SEATON on: Fudgments, Vol. I, 
p. 139, in which cases of restoration of an action. dismissed for 
default of plaintiffs appearance are referred to, and the rule is 
stated to be that the action will be restored on payment of the 
costs of the opposite side. See also Burgorne v, Taylor? ; 
Southampton, ett., Steam Boat Co., Lid. v. Rawlinst aud Michell 
v. Wilson®: In De Ronfiguy v. Peale, ® in restoring an action, 
the court held that “it would only be encouraging negligence of 
attorneys to grant such indulgence in the ordinary way at the 
client’s expense. Attorneys ought to know that they are 
amenable to their clients for the consequence of such neglect.” 


Neither would it be putting the plaintiff inthe same situ- 
ation if they were to grant the rule on the payment of costs 
between party and party. They therefore granted a rude nist, 
which, on.a stibsequent day, was made absolute, for a new trial 
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upon payment by the defendant's attorney, out of his own pocket, | 


of all costs as between attorney and client. (The defendant 
was the party who failed toappear in that case owing to the 
solicitor’s negligence), In India also, suits have been restored 
where the failure to appear was due to the pleader’s mistake or 
-negligence—-see Oriental Finance Corporation’ v. Mercantile 
Credit & etc. Corporation Y, where Couch C.J. states the English 
tule to be in support of his judgment ; Naratn Singh v, Bheurad 
Churu Panda Ghose®, where the appellant was misled by the 
failure of the pleader to intimate the transfer of the appeal from 
the file of the Judicial Commissioner, Chota Nagpur, to that of 
the Deputy Commissioner of Manbhoom ; Kazlash Chunder Das 
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v. Ramanadha Chauduri1, where the pleader’s clerk left the place 
on accopnt of illness, taking away the papers with him and no 
intimation was given to the client of the hearing. Another case 
relied on by the appellant—Amnandamoyee Dossee & others v. 
Poornathunder Roy?—has really no bearing on the point. In 
America the negligence’ or fraud of the attorney has been 
held to be a ground for restoring an action dismissed. for 
default, though the practice is not uniform in all the States. 


‘In Brack on Yudgments, S. 340 (a) refers to cases of negligent 


performance of duties, where much stronger grounds would 
be necessary to entitle the client to relief. At page 256 
the learned author observes : “On the other hand, it is held-ina 
few States, and notably in New York, that the negligence of the 
attorney.is a sufficient ground for setting aside the judgment, 
provided that the client himself was uot directly in fault. A 


- party may be relieved from a judgment obtained against him. by 


reason of the negligence, ignorance or fraud of his attorney, 
without compelling him to resort to an action against the 
attorney, or‘showing the latter to be insolvent. And even in the 
States which generally adhere to the stricter rule, there is a dis- 
position to relax it somewhat under exceptional circumstances.” 
The proper conclusion to cometo is, inmy opinion, that the 
court is not bound to restore an appeal in every case where the 
non-appearance is imputable to the pleader’s negligence, but 
may, in its direction, leave him to his remedy against the | 
pleader by an action for damages. Butit would often work 
grave injustice to confine him to such remedy. As observed by 
Bhashyam Iyengar J. in Somayya v. Subbamma*?: “Tt may be 
that the party who has thus suffered is only able to obtaina 
decree for nominal damages or a fruitless decree for substantial 
and adequate damages against such pleader, next friend or 
guardian, and in the majority of cases it will be impracticable to 
establish before the court in which he sues for damages, which 
may happen to be a Court of Small Causes, that he could ulti- 
mately have succeeded in the suit or appeal which was pend. 
ing in the High Court or some other tribunal and which has been, 
dismissed for default. And ina large class of suits in which the 
claim is not a mere pecuniary one compensation by way of dama- 
ges would be no remedy at all.” . 
1. (1897) 2C. WN. i4.. . ts 2. (1861) 9 M.I.A. 26.. 
3. (1903) I. L. R. 26 M. 599 
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The courts have sufficient disciplinary jurisdiction’ over 
pleaders as.such, as well as over next friends and guardians 
_ ad ltiem of infa...s, and ample power to subject parties toterms 
“as to costs when relieving them on reasonable and proper 
grounds from the serious and, in some cases, irreparable conse- 
quences of refusing to restore to file cases which have been dis- 
missed for default or in which decrees were passed ex parte. In 
Guil? v. Crawley? relief was refused on the ground that the 
defendant , would be prejudiced by doing so. Tyndall C. J. 
observed : ‘ It would bea gross injustice to plaintiff if we were to 
listen to the application, as it would enable the defendant to 
lit by, and, after hearing .the particulars of the plaintiffs’ case, to 
harass him with a new trial and evidence got u pin answer.” In 
Flower v. Gedyl,® ‘relied on for the respondent, the court, no 
doubt, refused to restore the case. But no rule was laid down 
that it had no power to do so. 


I have already observed that the negligence in the present 
case is so gross as to amount to fraud, the evidence.showing a 


design on the part of either the vakil or his clerks to do nothing 


for the client and to appropriate his money. Even in the case 
of a mere agent conduct of this kind might entitle the principal 
to disafirm the act of the agent. In KERR on Fraud, 4th 
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edition, page 280, in dealing with the question whether notice to , 


the solicitor can be treated as notice to the client, it is obseryed; 


t The tendency of the later decisions and:of the Conveyancing 
Act, however, has been in favour of the doctrine that when a man 
employs a solicitor, whose own purpose and meaning in the 
transaction is to cheat and defraud his client, and who in further- 
arce of this intention keeps back purposely from his knowledge 
the true state of the case, the presumption is conclusively 
repelled that the client has imputed: or constructive notice 
through the solicitor of the fact which has been concealed. from 
him.” “This exception” said Fry J. in Cave y. Cave,’ “has 
been put in two ways ® * sin thé one view, notice is not imputed, 
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because the circumstances are suchas not to raise the con- 
clusion of law, which does ordinatily arise from the mere 
existence of the notice to the agent. In the other view, the act 
done by him in his character of agent is such as cannot be said | 
to be done by him in his character of agent, but isdone by him 
in the character of a party to an independent fraud on his 
principal and that is not to be imputed to the prepa as an 
act done by his agent.” 


For these reasons, I am of opinion that we have power to 
restore the appeal to the file and that we should do so in this 
case. Apart from the conduct of the pleader and his clerks, 
there are other reasons why we should do so. The suit is one 
relating to immovable property, and it is impossible to say 
whether any decree that the appellant might obtain for damages 
against the pleader would be adequate. compensation for the 
injury sustained by him by the loss of his suit. Moreover, 
the suit was instituted by the appellant and under leave of court 


-on behalf of himself and other persons belonging to a community 


of individuals whose rights might also be affected by the 
dismissal of the appeal, 


©. We therefore set aside the order of dismissal for default pas- 
sed by this court on the 26th Junuary rg1o and direct that the 
second appeal be restored to the file subject to the.conditions 
mentioned below. And we further direct that the pleader 
G. Krishnaswami Aiyar do pay all. costs of this petition, as well 
as the 3rd respondent’s costs of the day for the former hearing of 
the 26th January 1910. He will also pay into court within 
3 days the amount due for printing charges in the case. If he 
fails to do so, the appellant will have 5 days: from that date to 
pay the amount. Indefault of payment by either the pleader or 


the appellant, this pegon will stand dismissed without further 
orders. , 


Spencer J.i—As regards the power of courts to restore appeals 
dismissed for the appellant’s default, in Somayya v. Subbamma 
Bhashyam Atyangar J. cited the instance of suits being 


dismissed for other causes than non-attendancé, é. g.,:the vakil’s 
ta 


1. (1903) I. Ty R. 26 M. 59. 
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vakalat being in the opinion of the judge invalid or exhausted 
or the vakil being not entitled to practise in the particular court! 
or the plaintiff or defendant being personated by another. The 

learned Judge proceeded to observe that in such cases, if restora- 
tion can only be granted where there is sufficient cause which 
prevented the party’s appearance, the applicant for restoration 
can have no remedy, for “he does not profess to establish that 
there was a sufficient cause which prevented him or his vakil 
from appearing.” | 


Now the words used in S. 558 of the Code of Civil 
Procedure of 1882 are: “ If it be proved that he was prevented by 
any sufficient cause from attending when the appeal was called 
on for hearing or from depositing the sum so required, the 
court may re-admit the appeal on such terms as to costs or other- 
wise as the court may think fit toimpose upon him.” Section 551 
(2) also uses the word ‘attend’ not ‘appear.’ It says: ‘If on the day 
fixed under sub-section (1) or any other day to which the hearing 
may be adjourned, the appellant does not attend in person or by 
his pleader, the appeal shall be dismissed for default.” But 
sub-section (1) refers to the appearance of the appellant or his 
pleader, and appearance, to my mind, means effective appear- 
ance. Cf. Esmail Ebrahim v. Hajt Fan? where a plaintiff 
was present in court without his vakil but was not ready. 
to goon with his case in his vakil’s absence. For instance, 
a pleader who informs the court that he has no instruc- 
tions from his client may be regarded as not putting in an 
appearance for him. Failure to appear would thus include dis- 
ability of the pleader from want of a proper vakalat or other 
cause of a similar nature. Appearance is defined in WOODROFFE 
and Amir ALPS Commentary under Order Ix, Rule 1, as the 
actual attendance in the court-house of the party in person or by 
pleader or recognised agent, who must be duly appointed to act 
on his behalf. If appearance ismade by pleader, the pleader must 
be duly authorised and able “to answer all material ques- 
tions. (See also the Commentary under Order 11, Rule x.) In 


t. (1908) Io Bom L. R., p. go4. 
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the Code of 1908. the word used in Order x11, Rules 17 & 19; 
corresponding to the old sections 556 and 558, | is ‘appear’, not 
‘attend.’ -In my opinion, if an appellant fails to- deposit 
the costs -of printing material documents, ‘he fails to.perform 
one of the acts which the law declares to be necessary 


to complete his- appearance at the hearing, as the court 


will not hear him, though he be present; if the papers are 
not printed, In this view, the language of the present Code 
seems to be wider and to embrace all kinds of default in appear- 
ance. Rule x9 of Order XLI appears to invest courts with ample 
power to re-admit for sufficient cause an appeal dismissed for 
failure to pay printing charges, irrespective of the fact whether 
the appellant and his vakil were’ or were not present in court’on 
the date when the case was posted for orders under Rule 100 (a): 
of the Appellate Side Rules of Practice. I donot find any other 
express provision in the Code of Civil Procedure for re-ddmitting 
appeals in case where the appellant is not able to prove that he 
was prevented by sufficient cause from being present when the 
appeal was called on for hearing. The only other remedy,.as 
pommien out by ORTAR Iyengar J.,is not always satisfactory. 


I fee) no ‘doubt as to the discretionary power of courts to 


restore appeals dismissed owing to negligence: of an appellant's 


pleader, where the appellant himself has shown all possible dili- 
gence towards causing appearance to be made, and I agree with 
my learned brother in‘ the order proposed to be passed in the 
particular case and also as to the opinion which he has formed of 
the pleader’s conduct in the matter. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. Marvad 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice * emakkar. 
‘Spencer. l 
' Maravadi and others T Appellants* 
v. (Plaintiffs) 
Pamakkar .. Respondent 


(Defendant). 

Malabar Law—Marukmakkathayam and Aliyasantana family—-Main- 
tlenance—Separate maintenance—Living away from family hause—Good 
grounds Waiver—Past maintenance. 

In order that a member ofa Marumakkathayam or Aliyasanthana Tarwad 
may be entitled to separate maintenance, he or she should be abe to ellege’ 
some good ground for doing so. To go ont of the Tarwad house for living 
with the husband is a good ground for claiming separate maintenance. If 
a member lives away from the Tarwad house for an improper purpose that 
would be a good ground for refusing separate maintenance. What purposes 
are proper and what improper should be left for the decision of courts. 
Where there is substantial inconvenience in living in the family house 
either on account of want of room there or because there are quarrels which > 
make it uncomfortable to a member to live there or where there are several 
houses belonging to the Tarwad and a member lives in one of them and 
where the Karnavan’s ond uct has'afforded a valid excuse for a member 
living away from the Tarwad house, separate maintenance may be awarded. 
In determining the rate of maintenance more should not be allowed than 
would be received by the claimant if he resided in the family house along 
with its other members and the grant of ashare of the income propor- 
tionate to the number of members is unsustainable. 

In a suit for past maintenance waiver durin g any portion of the period 
for which maintenance is claimed may no doubt be inferred. It may be 
sufficient to show that the conduct of the party was such as to lead toa 
reasonable inference of waiver. 


Second appeal from the decree of the District Court of 
south Canara in A. S. No. 82 of 1909 presented against the 
decree of the Court of the District Munsif in O. S. No. 387 of 
1908, 

The facts are sufficiently set forth in the judgment. 

B. Sttarama Rao for appellant:—No Yejman has got the 
right to say that he would not maintain a junior member unless 
he works. A junior member does not forfeit bis right by mis- 
behaviour—P. Teyan Narr v, Ragavan Natr?. His self acquisi- 
tions are not to be taxen account of in giving maintenance. 


* S..A. No. 1159 of Igto. 14th December, Igrx, š 
x (188r) ILL-R. 4M. 171. i 
*r 
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Their rights of maintenance are by virtue-of their ownership of. 
the property.’ Marriage is recognised among the Aliyasantana 
people and the wives customaiily reside with their husbands-Devz 
v. Deyit; Subbu Heggadev. Ton gu2; Koragav. Qucen*. They are 
given away in marriage by their Yejamans, Is it not a fair infer- 
ence to make that their living away is with the assent of their 
Yejymans and therefore the Yejamans are liable for their 
maintenance? Any how they are living away for a proper purpose. 
The perpetuation of the Tarwad is as much a matter for anxious 
consideration among the Aliyasantana people as among other 
Hindus and their maintenance ought to be paid if demanded. 
There might be waiver; non-demand under those circumstances 
might amount to waiver. Subbu Heggade v. Tongu? has been 
departed from in principle—C. K. Nallakandtyil Parvads v. 
C. K. Chathu Nambiar 4; Peru Nayar v. Atyappan Narr *; 
Chekhutt v. Pakki $; Raman Menon v. Ittimayamma™. Any- 
how, it is open to any Aliyasantana spouse to discontinue her re- 
sidence with her husband, and if, with that intention, she makes 
a demand and there is a non-compliance, thereafter her being 
maintained by her husband is no ground for refusing her main- 
tenance. At any rate she is entitled to maintenance as and when 
she comes to the family house. Ifshe is mot maintained then, 
why can she not claim maintenance thereafter ? The law of main- 
tenance is growing—see Parvathi v. Kanaran Nair 3. An occa-.. 
sional visit to the husband’s house does not make residence at 
the family house any the less permanent—Raman Menon v. 
Litimayamma’ , 

_ K. Narayana Rao for respondent :—That the junior member 
should live and work does not seem to be wholly unsupported— ede 
Gangolly Krishna Rao’s Aliyasantana- Law. Allowing main- 
tenance to ladies with their husbands might lead to litigation 
and frittering away of estates. 


B. Sttarama Rao replied. 

The Court delivered the following 

JUDGMENT :—The suit in this case is one for arrears of 
maintenance instituted by x5 members of a family in South 


3. (1885) I.L.R. 8 M. 353. 2, (1869) 4 M.H.C. R- 196. 
> 3,- (1883) I.L.R. 6,M. 374. TEE 0 4 (1881) LL.R. 4 Mad. 169. 
g. (1880) LL.R' 2 M. 282. l 6. (1888) LL.R. 12 M. 305. 


7 (1899) 9 MLJ. 153° ojo ‘ ates i 8. (1882) ILR. 6 M. 341. 
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Canara governed by the Aliyasantana system of law, against its 
manager or Yejamanathi the defendant. The plaint alleges that 
the defendant left the family house of the parties and went away 
to reside elsewhere about five years before the date of the suit, 
and that she neglected to look after the maintenance of the 


plaintiffs, junior members of the family. The defendant denied 


that she quitted the family house and contended that several of 
the plaintiffs were living away from the house. She alleges she 
has no objection whatever to maintain the. plaintiffs if they all 
come and livein the family house. She denies the plaintiffs’ 
right to separate maintenance when not living in the house. 
Her case is that the 4th plaintiff and -her minor children, 
plaintiffs Nos. 10 to i2, were living in the house of 4th. plaintiff's 
husband, that the sth plaintiff and her minor children, plaintiffs 
13 to 15, were residing at the sth plaintiff’s hnsband’s house, and 
that 8th and oth plaintiffs were living in the house of their 
father. It isnot statedthat the plaintiffs Nos. 1 to 3,6 and 7 
were living elsewhere. 


The District Munsif found that the defendant was not living 

in the family house but in another house of her own about 3 
miles away from the former and he held that the defendant had 
failed to maintain any of the plaintiffs during the period for 
= which maintenance is claimed, He also found that the plaintiffs 
4, 5 and 8 to 15 had not been proved to have been living away 
from the family house though some of them might be visiting at 
the houses of their husbands or fathers. He awarded plaintiffs 
a zoth share of the income the plaintiffs being 15 out of a total 
of 4o members in the family. On appeal the District Judge 
dismissed the suit by a judgment which we cannot but regard as 
unsatisfactory. He had not found whetherthe defendant went away 
from the family house-to reside elsewhere or not. He objects to 
the Munsif’s decree awarding to the plaintiffs a numerically pro- 
portionate share of the family income. He is no doubt right in 
doing so. He says that the District Mumnsif’s decree further 
takes no account of the considerable time spent by the various 
palintiffs in their fathers’ or husbands’ houses during which 
they were entitled to no maintenance at all in their family house. 
We cannot ascertain from this record how much,ifany, main- 
tenance is really due to them. But he does not find what ‘time, 
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if any, each of the plaintiffs was away from the family house. 
He has assumed that a member going on visit to the house of 
a relation such as husband or father, would be ‘disentitled? to 
maintenance or that the Yejaman would be entitled to make 
proportionate reduction from the maintenance due to that mem- 
ber. - He then says: “It appears clearly, however, that the 
Yejamanathi has always been willing to maintain all those who 
lived and worked at home, and itis clear from the evidence of 
P. W. 4 who tried to hold a panchayat about the matter that 
plaintiffs’ real purpose is to live away from home in their hus- 
bands' and fathers’ and wives’ houses and dono work at home 


- and yet draw their full share of maintenance from there. ‘This 


they cannot do.” Here again he has assumed without discussing 
the question that a person not doing work in the family hotse 
is not entitled to maintenance even when he is willing to live 
there, for he has not decreed any maintenance to the plaintiffs 
Nos. 1 to 3and 6 and 7 who, the rst defendant does not allege: 
were living away from the family house. It is clear that we 
must set aside this judgment and remand the appeal for rehear- 
ing and fresh disposal. But as the Judge has enunciated several 
questionable propositions of Aliyasantana law, we consider it 
our duty, in order to avoid a further remand, to express our view 
of the law which should govern and dispose of the suit. 


According to the Aliyasantana system which is very similar 
in its incidents to the Marumakkathayam Law (see Subbu Heggade 
v. Tongu’) as no member of the family is- entitled to enforce 
partition of the family property which belongs to all the members, 
every junior member is entitled to be maintained by the Kar- 
navan and has the right to object to any improper ad ministration 
of the property of the Tarwad and to see thatit is duly conserved 
for the use of the Tarwad. The income belongs to all and all are 
entitled to participate inthe benefit of it but the manager is 
entitled to administer the property and to use the income for the 


' common benefit of all the members. As‘observed in Narayani v. 


Govinda? the Tarwad is a family of which the Karnavan is the 
manager, and,although as asenior member he enjoys special consi- 
deration, he has no higher claim inthe enjoyment of theincome 
than any other member of the family. Hehas a right to expend as 


I. (1869) 4 M. H., C. R 196. 2, (1884) 1.L.R. 7 M. 352. 
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he pleases for the common benefit of all. The right to mainten- 
ance is an individual right. In Kunhamatha v. Kunht Kutti 
Alt! Turner C. J. says :“ Each member of a Tarwad has a right 
to be maintained and suffers a personal wrong if that right is not 
accorded to him.” The right is not confined to cases where a 
member has no means of his own because by virtue of his owner- 
ship in the Tarwad property he is entitled to participate in its 
income. See Thayu v. Shungunnt?. It has been held that a 
suit for maintenance by a junior member of a Marumakathayam 
or Aliyasantanam family is one that falls under Article 127 of 
the Limitation Act, as a suit to enforce the right to share in joint 
family property—Avchutan Nair v, Kunjunn: Nair?—and not 
one under Article 129, which applies to suits which are strictly 
for a right to maintenance where a person has owned property 
belonging to another. The Tarwad property cannot be sold 
except in cases of necessity without the consent of the junior 
members. See Kalltyani'v. Naravana*t and Raman Menon v. 
Raman Menon’. Junior members are entitled to recover on be- 
half of the family property improperly alienated by the manager 
—Anantan v, Sankaran®, In other words the right to mainten- 
ance in a- Malabar Tarwad isthe mode in which the right of 
ownership is enforced. 


As no one can enforce partition between the members and as 
it is the practice for all the members to live together in the 


same honse, all are generally maintained in the Tarwad house 


by the Karnavan in whom the right of management is vested 
and one of whose primary duties isto maintain all the junior 
members according to the means of the family. The manager 
who is also the protector of the other members and the guardian 
in law of those who are minors has not only considerable discre- 
tion in his management of the property and the use of it for the 
benefit of the members but also considerable disciplinary power 
in the government of the household. To him must fall the 


allotment of the quarters of each of the members and if the’ 


family house is insufficient for the residence of all, the allotment 
. kd 

of a separate house to some of them. As the governor ofa 
. family sometimes consisting of numerous members he would 
I (1883) LL.R.7 M. 233. 2, (1881) 1.L.R. 5 M. 71. 


3. (1903) 13 M-J. 499- 4. (1885) 1.L.R. 9 M. 266. 
5. (1900) LL.R. 24 M. 73 (P.C.) 6. (1890) I.L.R. 14 M. I01. 
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Maravadi naturally distribute also the work.of the family and would have 
. Pamakkar. the powers of correction over the members. But this right of 
his as the head of the family co-exists with the rights of dll the 
- members as legal owners ofthe family property and the latter 
cannot be allowed to be seriously prejudiced by the former,—see 
Leyyan Nair v. Raghavan Nair. The law regulating the right 
of junior members to maintenance has been gradually developed 
in the decisions of the court and it is necessary to state the posi- 
tion in which it now stands. In the earlier cases it was some- 
times stated that the right of a member is only to be maintain- 
ed in the family house and that he has no right to maintenance 
if he resided elsewhere. But it will be observed that in some of 
the cases at least this statement was made in denial of the right 
oj any member to enforce the payment to him separately ofa 
‘proportinate share of the income. Sucha claim was regarded 
as an indirect attempt to enforce a right to. partition which no 
member of a Marumakatayam Tarwad possesses. 


In A. S. No. 275 of 1858 (Tellicherry) and in A. S. Nos. 

238 and 278 of 1860 (Tellicherry) such a claim to an aliquot part 
of the family income was negatived by Mr. Holloway. See Moork’s 
Malabar Law and Custom, pages 124 and 125. The statement 
that a definite share of the income cannot be claimed bya 
junior member is no doubt coupled in one of these cases, A.S. 
N.o 275 of 1858, with the statement that ‘the junior members ‘ 
ate not entitled to be supported outof thefamily house from 
the family property” But itis doubtful whether the learned 
Judge intended to lay down any such rigorous rule, for, in 
another case where also a proportionate share of the income was 
claimed by some junior members of the family, after negativing 
such aright, he abstained from decisively laying down that 
no member had aright. to be maintained out of the family 
howse,—see MOORE, p. 125. The last case came up to 
the High Court in appeal and in dismissing the appeal Frere J. 
gave expression to the dictum that the members individually are 
only entitled ¢o maintenance in the family house and the doctrine 
of the English equity as to the right of cestus gue frust to call 
_.for_an.account has no application toa case like the. present— 
Kunnigaratu.v. Arrangaden®. It will. be -observed that the 





x, (7881) LL.R. 4 M. 171. 2. (1864) 2M. H. C, R. 12, 
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denial of the right to an account does not necessarily lead toa 
denial of the right to some portion of the income for maintenance 
outside the family house. F¥ere J. proceeded to explain his con- 
currence in the judgment of Mr. Holloway who, as already 
pointed out, did not decide that there would be no right to separate 
maintenence. The next reported case— Subbu Heggadev. Tos gu? 
—was one from the South Canara District and the parties were 


governed by the Aliyasantana Law. There the plaintiff, a female - 


member of the family, sued on behalf of herself and her children 
and graudchildren for maintenance both past and future. She 
was living with her husband in her house; her claim was resist- 
ed on the ground that she wasentitled to no maintenance 
during the lifetime of her husband who was bound to provide 


for her according to the usage obtaining in South Canara. The. 


Subordinate Judge negatived this contention and gave the 


_ plaintiff a decree. The Civil Judge on appeal held that an | 


Aliyasantana’ husband was bound to ‘support his wife and -chil- 
dren, but confirmed the decree awarding the plaintiff’s mainte- 
nance from the family property. The special appeal was heard 


Maravadi 
t . 


Pamakkar, `. 


by Sco#and,C.J. and Fils J. They dismissed the plaintiff's . 


suit. They held that “ the suit was obviously not brought to - 


recover the necessary means of support but to obtain under the 


name of maintenance the separate enjoyment ofa portion of the - 


income of the property equivalent to the share of it which the 
plaintiff had failed to recover by her suit fora division. The 
claim in the plaint is very similar to that inthe case of Kunni- 


garatu v. Arrangaden*, in which the suit was held not to be . 


maintainable on the ground that it was an attempt to obtain in- 
directly relief which the plaintiff could not obtain directly.” 
They then proceeded to consider whether the plaintiff could 
claim maintenance. They observe that “no decision- could be 
based on any custom applicable to the parties” and that the case 
should be decided “ on the reasonable effect to be given to the 


Aliyasantana Law in regard to the rights of the family collec- 


tively and individually in the. family property and to the 
nature of the matriage relation.” Reference is made to Bhutala 
Pandia’s work according to which no member has a right to 
‘partition and the possession and control of the property belongs 
exclusively to the manager. f Mele aus. 

i. 869) 4 M. H.C. Rito. z (1864) 2 M.H.C.R, 12. 


3 


” 316 THE MADRAS LAW JOURNAL REPORTS. [VOL XXII. 


ae They then observe : “So far the law appears to be settled and 
Pamakkar. imports clearly, we think ,the presentation of the unity of the 
family as the only effectual mode of securing to the members 
severally a full share of the beneficial enjoyment to the joint estate. 
The obvious effect of allowing one or more members to quit the 
family-.and live apart ona portion of the income of the estate 
sufficient to support a position and enjoyment by the other mem- 
bers would be to reduce the benefit of the family in a greater or 
less degree according to the number of members who might 
choose to live separately on such allowances and nearly as much 
so as by appropriating the shares in the corpus of the property 
on a division. It seems to us, therefore, that theipecuniary bene- 
ficialinterest of the members individually inthe family property 
is in its nature incompatible with the separation from the family.” 
No objection can be taken to the statement that no member can 
claim either a proportionate share of the income ora sufficient 
portion to enable him to maintain the same position outside the 
family as those who live inthe family house do, for obviously it, 
would cost more to support a person singly on the same scale or 
comfort than it would do if he lived in the family residence. 
But this does not logically lead to the conclusion that a member 
living away from the family is not entitled to any thing out of 
the property for his maintenance. The judgment then refers to 
a passage relied on by the plaintiffin the suit from Bhutala 
Pandya’s work which provides that “ if misunderstandings arise 
between theelder and younger sisters, the elder shall provide the 
younger with a house and household articles.” Akbaku v. Ammu 
Chettt' is also referred to as well as a statement by Mr Strange in 
his “ Manual of Malabar Law ” where the author says “ Females, 
whether in alliance with males or not, reside in, their own 
families.” It need hardly be observed that Mr. Strange’s 
statement does no more than state the social practice of 
females residing in the Tarwad house and in no way supports 
the inference that if they live with their husbands they 
are not entitled to maintenance, The learned Judges finally say 
that a wife’s residence with her husband must be treated asa 
separation from the family, as the union between the sexes accor- 
ding to the Aliyasantana Law is not a marriage but concubinage 
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and refer to the practice in Malabar of women continuing to live heaves 


in their Tarwads without residing with their husbands.. They Pamakkar. 
state that it will probably be found that the general law would 
impose an obligation on an Aliyasantana husband to support his 
wife and children but do not rest their judgment on that ground. 
As the learned Judges expressly base their judgment on inference 
to be drawn from the principles of Aliyasantana Law it may be 
permissible to point out with all respect that neither the social 
custom of married women living in their family house nor the 
absence of a right to an action for a definite share of the family 
income would seem to support the conclusion that a woman has 
no right to maintenance atall when she lives with her husband 
in his own house. ‘The decision does ‘not expressly deal with 
the right of male members to live outside of the family house for 
purposes of work, education or other good causes. In Peru 
Nayar v. Ayyappen Nair + Kernan and Muthusawmt Iyer JJ. 
held that where a Karnavan has been the cause of quarrels which 
necessitates a member leaving the family house he would be 
entitled to separate maintenance. The.same rule would appar- 
ently apply even though the quarrel may no! be due to the 
Karnavan, but a member is obliged to leave the house in conse- 
quence of quarrels which the Karnavan is not able to put anend 
to. Ifthe Karnavan does not allow amember to live in the 
family house or in consequence of ill-treatment makes it imposst- 
ble or difficult for him to live there, there can hardly be any 
doubt that separate maintenance will be awarded. A decree for 
maintenance was also given where there were several houses 
belonging to the Tarwad and the claimant lived in one of those 
houses—C. K. Nalla Kandyii Parvadi v. C.K Chathu Nambtar.? 
It was apparently not thought that the Karnavan had the power. 
in.such a case to require any particular member to live in the 
Tarwad house and it was considered that.it was not wrong on the’ 
part of a member in such acase to live away from the Tarwad 
house. A further step was taken in Chekhuttt v. Pakki 3 where 
separate maintenance was allowed toajunior member not living 
in the family house but in another house belonging to the Tar- 
wad. The court observed that the Karnavan did not contend 
that the plaintiff lived apart from him wrthout his permission 


r. (1880) I.1,.R.2 M. 282. 2, (1881) 1.L.R.4 M. 169. 
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oe and contrary to his wish. ButC. K. Nakakandtytl Parvad? v. 
-Pamakkar. C, K*Chathu Nambtar* does not recognise any right on the part 

of the Karnavan to compel the residence of a member in a parti- 

cular house, where there are more houses than one belonging to 
the Tarwad. S. A. 23 of 1882 alsn recognises a right to separate 

maintenance where there is no room in the family house, a 

question on which apparently the court is at liberty to arrive at 

its own finding. In Raman v. Itttyamma? Subrahmanya Atyar 
and Moore JJ. held that a woman while living with her children 
in a house belonging to her own Tarwad would not be disen- 
titled to maintenance by occasionally leaving that house in order 
to visit her husband in his own house. Mr. Moore, referring to 
this decision in his book on Malaber Law, observes: ‘‘It must 
be admitted that this decision read with that arrived at in 

Parvathi v. Komarin? leaves the law as to the question in a 

very ‘doubtful condition. That is, they are not in acccrdance 

with any strict doctrine of the right to maintenance being limit- 
ed to cases where a member lives in the Tarwad house.” 

Teyyan Nair v. Raghavan Nair 4 is an important decision, 
for it recognises the principle that the right to maintenance is 
not conditional on a member being of good behaviour. The 
learned Judges Znnes and Tarrant JJ. observe: ‘6 A Tarwad does 
not differ in this respect from an ordinary Hindu family the 
manager of which is not entitled to exclude the members from a 
right to participation in some portion of the income of the family 

` property. The Karnavan’s right to require a member to obey 
him cannot override the latter’s right to maintenance.” In 

Kvrisinan v. Govinda Menon 5 Subrahmanya Atyar and Moore JJ. 

held that a junior member was not entitled to be paid by the 

Karnavan the expenses incurred by him for being educated in an 

English school in a place distant from the Tarwad house. The 

Karnavan contended that he was not bound to defray the ex- 

penses of the plaintiff's education in the English language and 

that he was willing to give the plaintif such education in his own 
place as was practicable there. The suit was framed as one for 
maintenance generally and the question was not therefore consider- 

.ed whether a person leaving the family house for the purpose of 

attending a school even though it is not agreed to by the 

- 1, (1881) I.L.R. 4 M. 169. 2. (1899) 9 M.L.J. 153. 


3: (1883) I.L.R. 6 M. 341. 4. (1881) ILL.R. 4 M. ryt. 
5. (1898) 8 MLJ. 294 
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Karnavan is not entitled to separate maintenance. In Keseva v' 
Ontkkanda Brandt and Parker JJ. held that where the Karnavan 
himself had left the family house separate maintenance might be 
awarded to a junior who does not live there. 

The cases cited above show that where there is substantial 
inconvenience in living in the family house either on account of 
want of.room there or because there are quarrels which makeit 
uncomfortable to a member to live there, and where there are 
several houses belonging to the Tarwad and a mem ber lives in one 
of them, and where the Karnavan’s conduct had afforded a valid 
excuse fora member living away from the Tarwad house, separate 
maintenance may be awarded. The general result of the decided 
cases is, in our opinion, that in order that a member of Marumakka~ 
thayam or Aliyasantana Tarwad may be entitled to separate 
maintenance, he or she should be able to allege some good ground 
for doing so. It would be unwise to hold that the decisions up 
to date have exhausted the list of good grounds which may be 
urged. It is the recognised practice in South Canara for a woman 
and her minor children to live with her husband See Subbu He gadt 
v. Tangu? {tis a common practice in North Malabar and a growing 
practice in South Malabar. See Parvathi v. Kumaran.* The 
interests of social improvement would be against discouraging 
such a practice. There is no principlein the Marumakkathayam or 
Aliyasautana law requiring that it should be discouraged. “The 
only principle which has ever been relied on against the award of 
separate maintenance is that the family property should uot be 
diminished by such award. But this does not require anything 
more than that in determining the rate of maintenance more 
should not be allowed than would be received by the claimant if 
he resided in the family house along with its other members. 
We are not bound to shut our eyes to the fact that families govern- 
ed by this system of law are ofteu numerous aud consists of 
persons related in very different ` degrees of kindred and no social 
or economical service is done by compelling them all to reside in 
one house where they have good grounds in not doing so, Several 
cases have come up to this court which show that in the houses of 
Rajas and other well-to-do Tarwads, it is the rule to allow separate 


maintenance. If a member lives away from the Tarwad house for 
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an improper purpose that would.be a good ground for refusing 
separate maintenance. What purposes are proper and what 
improper may be safely left to the decisions. of courts. It may 
happen that the husband of a woman is not able to support her 
fully. To force her to live in the Tarwad house in such a case, 
under the penalty of being refused all maintenance canonly bea 
disadvantage both to herand to the Tarwad. Similarly where a 
member willing to earn a part of his maintenance by doing 
elsewhere work which may not be available near his own house, 
it would equally be a disadvantage in such a case both to him and 
to. his family if maintenance from the family income were 
altogether withheld from him. It is not alleged in this case 
that any of the plaintiffs Nos. 4 to 15 was living away from the 
family residence for a purpose which can be regarded as other- 
wise than proper. The suit is one for past maintenance and in 
such a case it would no doubt be open to the court to infer from 
the conduct of any of the plaintiffs that heor she waived the right 
to maintenance during any portion of the period in question. It 
may be sufficient to show that the conduct of the party was such 
as to lead to a reasonable inference of waiver of any claim for 
maintenance against the Ejamanathi; on this point see Rasa Farla- 
gadda Mallikarjuna Prasad Nayadu v. Raja Yarlagadda Durga 
Prasada Nayadu.! In the absence of such waiver the right to 
maintenance cannot be refused. The District Munsif was cer- 
tainly wrong in dividing the total income of the property into as 
many shares as there are members, and in awarding a 45 th share 
to the plaintiffs on the principle of an equal share to each mem- 
ber. The Karnavan has to defray the expenses of all ceremonies 
in the family. He has to keep up the house and other family 
properties. -The principles on which maintenance should be 
calculated are laid down in the judgment .of this court in 
Narayant v, Govinda? and Kunhammathav. Kunht Kutti Ales. 
On the conclusion we have come to, it will be necessary for the 
lower appellate court to decide whether the defendant left the 
family house as alleged by the plaintiffs. But the question how 
long any of the plaintiffs resided away from the family house and 
the circumstances under which he or she did so will have to be 


1. (1900) LLR. 24 M. 147 (P.C) ` 2. (1884) ILL-R. 7 M. 352. 
3. (1883) LLR: 7.M 233. 
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‘whether tbe claim to maintenance for the period in qnestion or 
‘any portion thereof can be held to have been waived by ahy or all 
‘of the plaintiffs. . 

With these observations we reverse the decree of the lower 
appellate court and remand the appeal for fresh disposal in 
the light of our remarks. The costs in this court will abide the 
result, 
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M. D. Devadoss -—The gift to the niece is good on the 
decisions ‘in Anztozllah Sundararamaya v. Cherla Sitamma 1; 
Kuduthummav. Narastmhacharyulu?; Ramaswamt Atyarv. Ven- 
gidusawmr Aryar*® ; Churamon Sahu v. Gopi Sahu +. 


T. R. Ramachandra Atyay :—'The cases cited are distin- 
guishable : (1) as regards the person making’the grant ; and (ii) the 
extent of the property. In the reported cases the grantors were 
father, brother or mother. They are persons having a duty cast 
on them—Manu, Chapter IX, x16, 192; Smriti Chandrika 
‘Chapter IV, x5. As tothe extent, following one portion of the 
reasoning, vêz., in so far as it is based on the now obsolete right of 
sister to portion, in this case it is distinctly more than 1/16th 
which might have been allotted to her. See BURNELL, p. 18; 
YAJNAVALKYA Vyavahara A dhyaya v, 124. All the cases except 
Antoilla Sundararamaya v. Cherla Sttamma? are distinguishable 
_in that they are connected with marriage one way or other. 
As for MITHAKSHARA Vyavahara Adhyaya v. 175, the translation ` 
does not seem to be accurate. There, only the grant of self- 
acquisition is justified and not of joint property. 

M. D. Devadoss replied. 


The Court delivered the following 


JUDGMENT .—The question of law raised in this second 
appeal is whether a deed of gift executed’ by the plaintiffs. 
father in favour of the rst defendant, the daughter of the donor’s 
deceased undivided brother, is valid and binding as against the 
plaintiff , the donor’s son, according to the Hindu Law. The facts 
found are that after the death of the. rst defendant’s father she 
and her mother, the 2nd defendant, were under the protection of 
the plaintiff’s father who by survivorship became possessed of the 
whole of the property which formerly belonged to him and the 
Ist defendant's father. He maintained the rst defendant and 
gave her in marriage, and some years afterwards executed the 
disputed deed of gift, Exhibit I, in 1897. The plaintiff was and 
stillisa minor. The total extent of the family property in the 
hands of the plaitiff’s father and the value of the property 
comprised in Exihibit I are in dispute. The finding of the lower 
edurts is that the land given under Exhibit I is worth Rs. 400, | 


I, (x911) 21 M. L; J. 695 2. (1907) 17 M. L. J. 528. 
3 (1898) L L.R. 22 M, I3 ` 4 (1909) LL, R, 37G I. l 


PART VIIL] THE MADRAS LAW JOURNAL REPORTS. 323 


and that the aggregate of the family property at the time of the 
gift was worth Rs, 2,400, so that the gift to the rst ‘defendant 
was of one-sixth oi the property in the hands of the donor. We 
_ must accept that finding, The lower courts held that Exhibit 
I was invalid as against the plaintiff, being of opinion that’ the 
gift not having been made at the time of the marriage of the Ist 
defendant, the plaintiff’s father had no right to make it. under 
the Hindu Law. . | 


Two contentions have been urged before us at the hearing 
of this second appeal, preferred by the Ist aud 3rd defendants:— 


(i) That the judgments of the lower courts are not in accor- 
dance with the latest exposition ‘of the law by this court regard- 
ing gifts made to a daughter of an undivided membe: of a 
family ; and ) 


(ii) That the proportion of the family property given to the 
1st defendant is not excessive. 


Mr. T. R. Ramachandra Aiyar, the learned vakil for the Ist 
respondent, while admitting that the recent decisions of this 
court have upheld gifts of family property made to a gir] born in 
a Hindu family, contends that there has been no instance where 
the court has maintained a gift made by any one other than 
the father, mother and brother of the donee, and contends 
that such a gift, if made by an uncie, is invalid. He relies on 
the text of Yajnavalkya, Sloka x18, referred to by Vignane- 
swara, in dealing with the separate property of a woman: 
« what was given toa woman by the father, the mother, the 
husband ora brother * * * is denominated a woman’s 
property,” and Vignaneswara’s own commentary on the sloka 
[see Chapter I, S. rz, Pl. 2 of Colebrook’s Translation of 
the Mziaksharaj. He also contends that even if a gift to the 
donor’s daughter could be valid, the plaintiff's father had no 
right to give so large a proportion as one-sixth of the total pro- 
perty belonging to himself and his son. Mr. Devadoss, counsel 
for the appellants, strongly relies ona note of Krrsknaswami 
Atyar J. which that learned Judge had prepared as his judg- 
ment in 5. A. No. 572 of 1909 before he ceased to be a 
judge of this court. The judgment in that case, of Munro and 
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v. Cherla Sttamma 1and Krishnaswamt Atyar J’s. note is 
appended to the report of the judgment. Mr. Devadoss con- 
tends that, according to the opinion of that learned Judge, any 
gift by the manager in favour of a girl born in the family would 
be valid as against the douor’s son provided itis made so as not 
to reduce the donor's family to want by giving away everything 
belonging to the family, and that the gift made in this case can- 
not be regarded as excessive. We donot think that the autho- 
tity of Arishnaswamt Atyar J's. note will carry the appellant’s 
case so far. Asa matter of fact the question, what portion of 
the family property may be validly given away toa girl, did not 
arise for decision in the case. It was not contended that the 
proportion was excessive in that'case, and the only question was, 
whether the father could make a gift at all of ancestral lands in 
favour of his daughter. Ayvishnaswame Atyar Ps. conclusion 
was merely that there is abundant textual authority for the view 
that gifts of property, moveable or immoveable and common to 
the father and the son, to the daughter are treated as obligatory, 
and if they do not exceed a small proportion, having regard to 

the provision that the gift should not cause detriment to the — 
family, such gifts would be valid and must be upheld. No doubt 
the learned Judge, referring tocertain passages ofthe Mztakshara, 
does observe: “ These passages which have remained untrans- 
lated, are a strong indication that so far as the son is concerned, 
itis only when a father makes a gift of everything belonging 
to the family that a son (being himself, according to the 
archaic law, the property of the father) has a right of interdic- 
tion.” And again:,“ The general rule as to what is common not 
being capable of gift does not appear to me to prohibit a gift by 
the father as against the son when the giftis made without 
detriment to the family * * ° . The statement in the 
Mitakshara, Chapter I, 5. 5, PI. 9 and 10, that the son has 
a right of interdiction against the father’s donation must be 
reconciled with the statement of the’ A/z7akshara in the commen- 
tary on sloka 175 of Yajnavalkyi already referred to in the light 
of the explanatién suggested by the Suwdodinz that it is probably 
intended to prevent dissipation of the property by the father.” 
Mr. Dévadoss, apart from relying on the authority of Krisna- 
swami Atyar J., contends that the text of Yajnavalk.a, referred 

I. (1911) 2t M. L. J. 695. i 


“PART VIIL] THE MADRAS LAW JOURNAL, REPORTS. 325: 


to by the léarned Judge, sloka 175, is strong authority in favour 
of his client that a gift even of a considerable portion: of the 
family property by a father is valid as against his son provided 
it does not seriously prejudice the son by depriving him of the 
means of comfortable living. 


It must be admitted that some portions of the language 
used by the learned Judge support this argument. And his view 
does appear to be that sloka 175 of Yaguavalkya authorizes a 
father to dispose of ancestral property in favour of a daughter, 
provided he does so without detriment to the family. Mr. T. R 
Ramachandra Aiyar strongly urges that the sloka does not 
_ support the view that a father can make any gift of ancestral 
imhoveable property, but lays down the very contrary as, accord- 
ing to'it, he can dispose of only his own separate or sel f-acquired 
property. As the appellants strongly rely on the text in sup- 


port of their contention that the gift even ofa large fraction - 


of ancestral property must be upheld, we have to consider 


whether that sloka really supports’ the appellants’ contention; 


especially as there isno decided case of this court, so far as 
we are awaré, laying down any rule as to the proportion of 


family property that the father may make a gift of to female 


members of the family. After the best consideration we 
ate able to give the true meaning of the.sloka, we have 
been constrained to conclude with all deference to Kriskna- 
swami Atyar J.,is that it does not support the appellants’ conten- 
tion at all. As the sloka has not been translated in Colebrooke’s 
Mitakshara it may be desirable to set out the necessary portion 


MAA 


with a translation in English. ay peranadta tay. (svam 
kutumbauiyodhena deyam). W7 (svam) may be given without 


detriment to the family. Now, what is the meaning of the' 


expression QH (svam)? Vignaneswara says it means NAAR 
(aimeeyam), T. e, ones own. The word æq (svam) according to 
Amara has two meanings, (1) TTA (dhanam) or property, and (2) 
ITI (atmeeyam) or one’s own. Vignaneswara adopts for thé 
context not the first meaning of ‘ property’ but the second mean- 
ing of ‘one’s own’. The word ania (atmeeyam) | means 
HAL (svakeeyam,) or one’s own. See Sabdokalpadrima of 


Radha Kant Deb. His commentary on the sloka’seems to make 
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this prefectly clear because he says, commenting on yga 
(kutumbavirodhena) or ‘ without detriment to the family,’ that 
by that expression Vajnavalkya points out onekind ef what may 
not be given and he then sets out the other kinds of what may 
not be given as denoted: by the word a@yY (svam) namely, 


satan anaa  (anvahitayachet 


kadtsadhar anantkshepanam panchanamapya deyatuam), that 1S, 
what is deposited to be passed on to another, obtained as a pre- 
sent, a pledge, sadkarana (that is, common property) and a deposit, 
these five which are not @¥ (svam) should not be ‘given, The 


author therefore clearly states that sadkarana or common pro- 
perty should not be given, The word aa (sadharana) is 
stated inthe Sabdakalfadruma to be synonymous with amag 


(samanya) andto mean according to Amara, arare Waa 
(aneka sambandhi ekavastu) one property belonging to more than 
one, and the author of the work quotes a sloka from the. Daya- 
bhaga as an illustration. Vignaneswara in his commentary on 
the sloka proceeds to quote Narada, who says there are eight 
kinds of things which are not subjects of gift, vzz., the five 
enumerated by the author already, and son, wife aud what has 
been promised to another. The ‘author then points out that 
the reason why son, wife and what has been promised to another - 
cannot be given, is not that they are not qq (svam). A differ- 
ence is thus made in the reasons for five kinds of property not 
being givable [namely, that they are not wx (svam)] and three 
other kinds also that are not givable, sadharana or common pro- 
perty being one of the five kinds. The Mrtakskara also says, 
quoting Yajnavalkya, that the whole property should not be given 
though it is æq (svam), because it has been said: ‘One should 
beget sons and daughters, perform their samskaras and create a 
living for them? It also quotes, in commenting on the expres- 
sion ‘without detriment to the family,’ a text from Manu to the 
effect that ‘aged father and mother and an infant son should be 
maintained even by doing a hundred acts which ought not to be 
done.’ It seems to be perfectly clear from the above that 
according to Vignaneswara, what is common property should 
not be given, but only one’s own, and that it is an additional 
restriction on the power of giving that it should be without 
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detriment to the family, and that the author does not mean that 
common property may be given without detriment ‘to the family. 
Colebrooke in his Translation of the text of Narada renders the 
expression WWI (sadharana) as ‘joint property? See Cole- 


brooke’s Digest, 4th Edition, Vol. I, page gor. At page 402, it . 


is stated that ‘joint property’ is explained in the Ratnakara and 
Chintamani as what belongs to more than one owner. And 
again, at page 405, “joint property ‘is wealth belonging to more 
than one owner.” Misra says ‘the gift is invalid because a man 
has not full dominion over a joint property, a wife, or a son, and 
the want of dominion in the other instance is deduced from the 
same reasoning which provesit inthe case of joint property.’ 
Misra says, in regard to a son or wife, that “the gift is void for 
want of full dominion”’—see page 406. Apararka, in his com- 
mentary on Vajnavalkya Smriti also takes the same view of the 
meaning of the sloka, namely, that joint property cannot be 
given. Heinterprets wy (svam) as meaning pray (svakeeyam) 
‘which evidently means one’s own. He quotes a text of 
Brihaspati that epareq (samanya) which, as already pointed out, 
is the same as aqro (sedharana), should not be given. And 
Apararka explains ajay (samanya) as meaning having several 
owners. He also says that property descended from grandfather, 
&c,, should not be given while there are sons. Apararka also 
cites Narada’s textalready referred to. It may be noted that 
Apararka confines the injunction against giving away ‘the whole 
during the existence of progeny’ as preventing such giving only 
before partition of the inheritance and says that ‘when the sons 
have divided the inheritance, a gift of the entire property is not 
forbidden.’ A text from Daksha isalso cited in Colebrooke’s 
Digest forbidding the gift of joint property—see page 409, Vol. 
I. We must, forthe reasons mentioned above, hold that sloka 175 
of Yajnavalkya does not support the appellants’ contention and 
cannot be relied on to throw any light on the question as to 
what proportion of the property may be given by a father toa 
girl of the family. We have, however, no donbt*that a gift made 
by a father to his own daughter or the daughter of an undivided 
brother, provided it be of a reasonable amount, is valid as against 
his son and that the question is really covered by authority. 
We cannot accept Mr. T. R. Ramachandra Aiyar’s argument that 
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only a gift by the father, mother or brother ofthe donee is 
valid. ‘Property given by other relations is clearly recognised as 


Stridhanam property though sloka 118 of Yajuavalkya expressly 


refers only to gifts made by the relations specified above :— 
“That which has been given to her by her kindred: as well as 
her fee or gratuity or anything bestowed after marriage’”—(see 
Mitakshara, Chapter II, S. rr, Pl. 6. In undivided family, 
the manager is in the position of parent and guardian to the 
daughters of all the deceased members. It is his duty to give 
them i in marriage as much as it is to give his own dauyhters in 
marriage. S. 7 of Chapter I of the Mrtakshara providing for 
portions to sisters, when a partition is made between brothers 
after the death of the father is only illustrative and does not 
exclude the rights of the daughters of the deceased co-parceners. 
All girls born to any of the co-parceners stand on the 
same footing. The allotment cf a share to the daughters in the 
family is regarded asobligatory by Vignaneswara In Chapter I, 
S. 7, P. ro and ur, he says. ‘*The allotment of such a 


` share appears to be indispensably requisite, since the refusal of 
‘it is pronounced to be a sin.” And hecites the text of Mant, 


‘they, who refuse to give it, shall be degraded’—Manu, Chapter 
IX, S. 118. The author repeats in Placitum xz that the 


.withholding ofa portion is pronounced to beasin. In the 


Madhaviya, pages 4x and 42, (Burnell’s Translation) a text of 
Katyayana is cited authorizing the gift of immoveable property 


‘by a father to his daughters besides a gift of moveables up to the 


amount of 2,000 fanams a year. The commentator: says: But 
this (that is, 2,000 fanams a year) is not a rule of limitation in the 
case of a payment made once for all on account of subsistence for 


‘several years, nor is there a prohibition regarding immoveable 


property (in that case).” See also Vyavahara Mayukha, page 93 


. (Mandlik’s Translation). A text of Brihaspati is also cited by the 


author of the Madhavzya to the same effect :—“ Let him give 
adequate wealth and a share of land also if he desires.” See page 
344, Part I, Hindu Law Books on Jnherctance: Messrs. V. Kalya- 
narama Iyer &*Co’s Edition. Devala says :—‘'To maidens should 
be given a nuptial portion of the father’s estate”—Colebrooke’s 
Digest, Vol. I, p. 185. Manu’s well known text may also . 


_be referred to:-—“To the unmarried: daughters by the same mother 
_let. their brothers give portions out of their allotments respectively 


N 
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according to the class of their several mothers. Let each give 
one-fourth part of his own distinct share and those who refuse to 
give it shall be degraded.” 

It has been pointed out in Ramasawm: Ayyar v. Vengidu- 
samt Ayyar * and Churamon Sahu v. Gopi Sahu? that the inter- 
pretation accepted by the principal writers of the Mitakshara 
School of the text relating to portions to daughters rejects the 
view propounded by some authors that the text authorizes only 
the defraying of the marriage expenses of the daughters. Besides, 
as pointed out by Vignaneswara, “what has been given out of 


affection to daughters should not be taken back”—see commen- ~ 


tary on verse 176. Jdttakshara, Chapter I, S. 1, verse 29, also 
lays down that while the sons and grandsons are minors, a person 


: ‘may make gifts for necessary and lawful purpose. The placi- 


tum has been explained by Krrsknaswami Atyar J.in Kames- 
wara Sastry v, Veeracharlu,* to justify gifts for lawful purposes 


- ordained in accordance with dharma. See also BHATTACHARIYVA’S 
Tagore Law Lectures, “ Joint Hindu Family,” page 488. 


It is also important to bear in mind, as pointed out in 
Ramasami Ayyar v. Vengidusamt Ayyar* that the usage obtain- 
ing in the community ‘by itself would be sufficient to justify such 
gifts. Nothing is more common than gifts of a small portion of 
the family property in favour of daughters, and they are gene- 
rally acquiesced in by the members of the family, though of late 
there has been a disposition to question them in consequence of 
the decisions of the courts. No doubt a daughter can no longer 
claim as of right a share of the property belonging to her father, 
but the moral obligation to provide for her wherever possible is 
fully recognized by the Hindu community and will support in 
law any disposition for the purpose made by the father. 

Turning now to the decided cases on the subject, the Judi- 
cial Committee of the Privy Council held in Bachoo v. Mankore~ 
baz,* that a gift by a father, possessing large property, of a sum of 
Rs. 20,000 to his daughter was valid and their Lordships confirmed 
the decision of the Bombiy High Court in Bachoo v. Mankorebai® 
in which Jenkins, C. J. aud Russell J., reversing the Judg- 
ment of 7yabzt, J. upheld thegift. The learned Judges relied on 
eee ee ee 


1, (4898) I. L R., 22 M. 313. 2. (1909) 1, L, R, 37 C. 1. 


3 (1910) 20 M. L. J, 855. 4| (1907) I. Ty.R, 31 Bom. 373. 
5: (1904) I. L. R. 29 Bom, 51. 
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Placitum 27, S. 1, Chapter I, of the Mrtakshara authorizing 
the father to dispose of moveables at his pleasure even where they 
are ancestral. They also referred to a text in the Veramdtrodaya, 
Chapter Vil, S. 5: ‘Gifts by the parents out of favour or . 
affection should be guided by propriety, but not by caprice, as 
well as a text in the Mayukha, Chapter IV, S. 7, Pl. xz to 
13, referring to gifts through affection made by a father. ‘The 
plaintiff in the suit who objected to the gift was not the son of 
the donor but the adopted son of his brother, but the learned 
Judges held that the texts were applicable to such acase. In 
Ranasamt Ayyar v. Vengidusamt Ayyar * the mother of a decea- 
sed infant proprietor succeeding to his property, as here, made a 
gift of lands to her daughter at marriage. Subrahmanya Atyar 
and Moore JJ. upheld the. gift-both on the authority of the text 
of the Mitekshara relating to the right of giris to marriage por- 
tions and on custom. In Kudutammav. Narasimha Charyulu? 
Wallis and Miller JJ. maintained a gift by a brother, the mana- 
ging member of the family, though it was not made at the time 
of the marriage, followiag the judgment in Ramasami Ayyar v. 
Vengidusamt Ayyar?. Wallis J. regards the power to give as 
residing in every managing member of the family with respect to 
a girl belonging to the family. Munro and Sankaran Natr, JJ. 
in the case already mentioned, Anzvtllah Sundararamayya vV. 
Cherla Seethamma,? supported a gift by the father made to the 
daughter long after the marriage ; the learned Judges overruled 
the contention that the Hindu Law texts support only gifts to 


_the daughter’s husband as bridegroom and not to the daughter 


herself. They also pointed out that no distinction couid be drawn 
in the present day between gifts of moveable and of immove- 
able property. 

We are of opinion that no distinction can be drawn between 
a gift made to the daughter of the donor and one made by him as 
managing member to the daughter of any of his co-parceners. Is 
Churamon Sahu v. Gopi Sahu+* Mookerjee and Carnduff JJ. 
maintained the validity of, agift bya Hindu widow to her 


- daughter on the occasion of her dwzrvagaman ceremony, that is, 


the occasion of the second entrance of the bride into the house of - 


I. (Ig08) I. L, R- 22 M. 113. 2. (1907) 17 M. L, J. 528. 
3, 91) 21 M.L. J' 695 4. (1909) LLR. 37C. r. 
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her husband from that ot her father after the celebaration of the 
marriage. The textsof Manu, Davala and Yagnavalkya already re 
. ferred to are cited by the learned Judge, and the prior decisions 


of this court are approved and followed. In Hanmuniappa ve 


Fivubat + a gift of moveables by a father to his daughither-in- 
law was held binding as against his sons. The decision was 
partly based on the father’s special right over moveable property, 
but reliance is also placed on the text of the Mztakshara permit- 
ting gifts out of affection ahd pious and charitable gifts and 
on the decision in Raghunatha Prasad v. Gobind Prasad? which 
upheld a provision made out of joint ancestral property by the 
. father for a family idol. 


We are, for the reasons mentioned above, of opinion that 
the plaintiffs father was competent to make a gift of ancestral 
property to the rst defendant, his brothers daughter. 


‘The question whether the gift should be set aside on the 
ground ofits being excessive presents more practical difficulty. 
The text of Yajnavalkya in Chapter 1, S. 7, Pl. 5, of the 
Mitakshara as interpreted by Vignaneswara defines the share of 
a daughter as one-fourth of what she would be entitled to if she 
were a son. The Smritht Chandrika, in Chapter IV, cites a text 
of Katyayana which says: ‘For the unmarried daughters a quarter 
is allowed and three parts for the sons, but where the property 
is small, the portion is considered to be equal. The author of 
- the Smrtte Chandrika says (Placitum 28): “ The meaning of the 
fourth or last portion of the above text, para 26, is that where the 
estate is small the share of each sister is considered by Vishnu 
and others as being equal to that of a son. Reference’ has al- 
ready been made to the observation of Vignaneswara in his 
commentary on slokas 175 and 176 of Yajnavalkya that it is 
the duty of a father to provide for his daughters as well as for 
“his sons. The textof Yajnavalkya defining the share of the 
daughter is no longer legally in force though it would afford a 
guide in determining whether any particular gift which is im- 
peached is reasonable or not. As observed in the Vevamztredaya 
in the text cited in Bachoo v. Mankorebar? the gift should be 
guided by propriety but not by caprice. It would be hardly right to 


I, (1900) I.L.R. 24 Bom. 547. 2, (1885) I.L.R. 8 A, "6, 
3 (1904) 29 Bom. 5I. 
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Vettor, lay. down the hard and fast rule that nothing more than a fourth 

a share of what the daughter would get if she were a son can be 

eea given in any case as apparently attempted to be done in Damo- 
dar Misser v. Senabutty Misrain,+. The social condition exis- 
ting at the time of the gift would bea proper matter to be 
taken into account; and where the property is very small and 
the expenses of marriage heavy in the community of the parties, 
it may not be improper to allot a share equal to that of the son 
for the expenses of marriage and for dowry together. At the 
same time, where the property is very large, worth say several 
lakhs of rupees, the courts may not be prepared to uphold a gift 
of the share permissible according to the text of Yajnavalkya. 
The right of the daughter not being confined, as pointed out in 
Ramasamt Ayyar v.: Vengidusami Ayyar? and Churamon Sahu 
v. Gopi Sahu? to have the expenses of her marriage defrayed, it 
might be reasonable to allot something more than such expenses 
even where they are comparatively heavy. At the same time, 
it would not be fair to the sons that the father, after spending 
alarge amount on the marriage of his daughter, should make a 
gift of any considerable property to her. It must also be borne 
in mind that it would be unfair to the daughter that she should 
be told that her claim has been absorbed by excessive expendi— 
ture on marriage contracted by members of the family not for 
her benefit but to enable the co-parceners to maintain their so-- 
cial prestige. In Churamon Sahu v. Goft Saku? the Calcutta 
High Court upheld the gift of one-third of the family property 
on the occasion of the dwivagaman ceremony. ‘The learned 
Judges observe that the question must be determined with re- 
gard to the circumstances of each particular disposition. ‘They 
refer to a case reported in 2 Morley’s Digest, 198, and cite the 
observation of Lord Gifford in that case that it was absolutely 
impossible to define the extent and limit of the power of disposi- 
tion’ because it must depend upon the circumstances of the 
disposition whenever such disposition shall be made and must 
be consistent with the law regulating such dispositions. In 
Antoillah Sundararamaya v. Cherla Sitamma* another principle 
is indicated. The learned Judges say: “ Here if the father had 
enforced a partition, he would have admittedly got not less than 

1. (1882) 8. Cal. 537. 2. (1898) 22 Mad. 113. 
3- (1909) LL.B. 37 Cal. r, 4. (III) 21 M. L. J. 956 
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one hundred acres and it is impossible to say that a gift of 
8 acres is unteasonable.” We are unwilling to adopt this test 
based upon the father’s right to dispose of what he gets for his 
own share on partition for deciding the question what disposi- 
tion he might make while remaining amember ofan undivided 
family. We think it must be left to the court in each case to 
decide whether the gift is reasonable in all the circumstances 
under which itis made. In this case, the donor, at the time of 
the gift, had only one son, and he was an infant. The share 
given to the rst defendant was one-sixth of the whole. It was 
apparently considered by the donor that the property still left to 


the family would have time to increase before his son would . 
have to support a family. He died undivided from his son, and 


apparently never wished to be divided from him. One eighth 
share of the property would be a suitable portion for the xst de- 
fendant under such circumstances according to VYajnavalkya’s 
text. What was given was one-sixth or one-t wenty-fourth more, 
worth Rs. roo. We are not prepared to say that an excessive 
portion of the property was given. . 

The result is that we must reverse the decrees of the 
courts below and dismiss the suit but, in the circumstances, 
the parties will bear their own costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:— Mr. Justice Abdur Rahim on a difference between 
Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


Emperor s ..  Appellant* 
a 4 v. l l 7 
‘Mushnooru Suryanarayana Murthy .. > Accused. 


_ Penal Code, Ss. 299, 300, 301— S. 301, scope of-—'' Causes death,” meaning 
of—Intending death of one and Bau 3 death of another—Intervening 
human agency. : 

The accused gave some sweetmeat with poison intermixed to 4 with a 
view of causing 4’s death. 4 ate a little and threw it away and it was 
picked up by Æ without the knowledge of the accused and eaten by her; 
and-as the result thereof R died. 

Held per Benson and Abdur Rahim JJ; (Sundara, Aiyar J. disbentine) 
that the accused was guilty of murder. 

Per Benson J. :—It is enough if the accused causes the death of any one 
-by doing an act with the intention of “causing death” to any one. 
It is not necessary that death should be caused directly by the action 
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of the offender without contributory action by the person whose death is 
caused or by some other person. It is sufficient if death is actually, even 
though involuntarily, caused to one person by an act intended to cause the 
death of another. 


Meaning of the phrase “causes the death!’ dwelt on 


Per Sundcra Aiyar J. =S. 301 does not apply where the death both of 
the person whose death was in contemplation and of another person or 
persons have occurred. Ordinarily a man is not criminally responsible for 
the act of another and his act cannot ordinarily be the canse of a conse- 
quence which would not result without the intervention of another human 
agency’; aud the accused in the case was not guilty of culpable homicide 
by doing an act which caused the death of the girl (another human, 
agency having intervened). 


-Per Abdur Rahim J, :—It is not possible to lay down any general test as 
to what should be regarded in criminal law as the responsible cause of a 


- certain result when that result, as it often happetis, is due to a series of 


causes. The relative value and efficiency of the different causes in pro- 
ducing the effect has to be considered in each case. It cannot be a 
sufficient criterion to test a particular cause by asking whether effect could 
have been produced in the case in question withoutit; nor would it 
bè correct to lay down generally that the intervention of a voluntary 
agent must necessarily absolve the person between whose act and the 
result it intervenes. 

Appeal under S. 417 of the Code of Criminal Procedure 
against the judgment of acquittal passedon the accused on the 
first count of murder in S. C. No. 14 of r910 by the Sessions 
Judge of Ganjam Division. 


The Public Prosecutor (C. F. Napier) for the Crown :—In the 
Indian Penal Code no less than in the English Law, to consti: 
tute murder the intention to cause death; or knowledge 
of likelihood of death by the means adopted, and the resulting 
death, is all that is required. The person dying need not be 
the very person intended to be killed. The fact that the 
proximate cause ofthe act is the willof another being with 
volition, is also immaterial when the means adopted are calcu- 
lated to cause death and has caused death—Hatn’s Pleas of the 
Crown 436; Agnes Gore's Caset; HALSBURY, Vol. 9, p. 572; Re- 
gina v. Latimer?; STEPHEN’s Commentaries, Vol. I, p. 8, and 
CLERK AND LINDSELL, pp. 134, 135 do not show the contrary. 

KE. N. Arya for the accused submitted that the act was not 
his that killed the child nor was it a consequence that was con- 
templated by him, nor wasit alikely event 13 W. R cr. L. P. 2 
was the only Indian case and seemed to be against him. 


x 
Mt a 





(ts (1614) 77 E. R. 852 2, (1886717 Q.B: 359. 
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The Court delivered the following 


JUDGMENT :—Benson J.:--This is au appeal. by the 
Public Prosecutor on behalf of Government against the acquittal 
of one Suryanarayana Murthi, ona charge of having murdered 
the girl, Rajalakshmi. 

The facts of the case, so far as itis necessary to state them 
for the purposes of this appeal, are as follows :— 


The accused, with the intention of killing Appala Nara- 
simhulu, (on whose life he had effected large insurances without 
Appala Narasimhulu’s knowledge, and in.order to obtain the 
sums for which he was insured), gave him some sweetmeat 
(halva) in Which a poison containing arsenic and mercury in 
soluble form had been mixed. Appala Narasimhulu ate a 
portion of the sweetmeat, and threw the rest away. This occur- 
edat the house of the accused’s brother-in-law where the 
accused had asked Appala Narasimbulu to meet him. Raja- 
lakshmi, who was aged 8 or 9 years, and who was niece of the 
accused, being the daughter of accused’s brother-in-law, took 
some of the sweetmeat and ate it and gave some to another 
little child who also ate it; According to one account Raja- 
lakshmi asked the accused for a portion of the sweetmeat, but 
according tothe other account, which we accept as the true 
account, Appala. Narasimbulu, after eating a portion of the 
sweetmeat threw away the remainder, and it was then picked 
up by Rajalakshmi without the knowledge of the accused. The 
two children who had eaten the poisoned sweetmeat, died from 
the effects of it,’ but Appala Narasimhulu, though the poison 
severely affected him, eventually recovered. The accused has 
been sentenced to transporation for life for having attempted to 
murder Appala Narasinhulu. The question which we have to 
consider in this appeal is whether, on the facts stated above, the 
accused is guilty of the murder of Rajalakshmi. | 


I am of opinion that the accused did cause the death of Raja- . 


laksnhmi and is guilty of her murder. Thelaw on the subject is 


contained in Ss. 299 to 301 of the Indian Penal Code and the whole = 
question is whether*it can properly be said that,the accused“caused «. 
the death” of the girl, in the ordinary sense in which those . 


words should be understood, or whether the accused was so ‘in- 
directly or remotely connected with her death that he cannot 
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properly be said to have “caused” it. It is not contended be- 
fore us that the accused intended to cause the death of the girl, 
and we may take it for the purpose ofthis appeal that he did 
not know that his act was even likely to cause her death. But it 
is Clear that he did intend to cause the death of Appala Narasim- 
hulu. In order to effect this he concealed poison ina sweetmeat and 
gave it to himeat. It was these acts of the accused which caused 
the death of the girl, though no doubt her own action, in ignor- 
antly picking up and eating the poison, contributed to bring 
about the result. S. 299 of the Indian Penal Code says : “ Who- 
ever causes death by doing an act with the intention of causing 
death, or with the intention of causing such bodily injury as is 
likely tocause death, or with the knowledge that he is likely 
by such act to cause death, commits the offence of culpable 
homicide.” It is to be observed that the section does not require 
that the offender should intend to kill (or know himself to be 
likely to kill) any particular person. It is enough if he “causes 
the death” of any one by doing anact with the intention of 
“causing death” to any one, whether ‘the person intended to bė 
killed or any one else. This is clear from the first illustration to 
the section, “4 lays sticks and turf over a pit, with the inten- 
tion of thereby causing death, or with the knowledge that death 
is likely to be thereby caused Z believing the ground to be 
firm, treads on it, falls in and is killed. A has committed the 
offence of culpable homicide.” 

Nor is it necessary that the death should be caused directly 
by the action of the offender, without contributory action by the 
person whose death is ‘caused or by some other person. That 
contributory action by the person whose death is caused will not 
necessarily prevent the act of the offender from being culpable 
homicide, even if the death could not have occurred without 
suck contributory action, is clear from the above illustration, and 
that contributory action bya third person will not necessarily 
prevent the act of the offender from being culpable homicide, even 
if the death could not have occurred without such contributory 
action, is clear from the.second illustration, vzz., “ A knows Z to 
be behind a bush. B does not know it. A, intending to cause, 
or knowing it to be likely to cause, Z’s death, induces Ø to fire 
at the bush. B fires and kills Z. Here B may -be guilty of no 
Qffence ; but 4 has committed the offence of culpable homicide. 
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‘The language of the section and the illustration seem to me to 
show that neither the contributory action of Appala Narasimhulu 
in throwing away part of the sweetmeat, nor the contributory 
action ofthe girlin picking it up and eating it prevent -our 
holding that it was the accused who caused the girl’s death. 
The Indian Law Commissioners in their report (1846) on the 
Indian Penal Code call attention to the unqualified use of the 
words “to cause death” in the definition of culpable homicide, 
and rightly poiut out that thereisa great difference between 
acts which cause death immediately, and acts which cause death 
remotely, aud they point out that the difference isa matter to be 
considered by the courts when estimating the effect of the 
evidence in each case. Almostall, perhaps all, results are caused 
by a combination of causes, yet we ordinarily speak of a result 
_ as caused by the most conspicuous or efficient cause, without 
specifying all the contributory causes. In Webster’s Dictionary 
‘“ cause ” is defined as “ that which produces or effects a result; 
that from which anything proceeds and without which it would 
not exist ” and again “ the general idea of cause is that with- 
out which another thing, called the effect, cannot be; and it is 
divided by Aristotie into four kinds known by the name of the 
matertal, the formal, the efictentand the final cause. The 
ef:cient cause is the agent that is prominent or conspicuous in 
producing a change or result.” 

‘In the present case 1 think that the accused’s action was 
the efficient cause of the girs death, though her own action in 
picking up and eating the poison was also necessary in order to 
' effect her death ; just asin the illustration given in the Code 
the man who laid the turf and sticks over the pit with the in- 
tention of causing death was held to be the cause of the death of 
the man who ignorantly fellinto the pit; although the death 
would not have occurred if he had not of his own free will walk- 
ed to the spot where the pit was. The Code says that the man 
who made the pit is guilty of culpable homicide, and, in my 
`~ Opinion, the accused inthe present case, who mixed the poison 
in sweetmeat and gave it to be eaten, is equally,guilty of that 
offence. The mens rea which is essential to criminal responsibility 
existed with reference to the act doneby the accused in attempt- 
ing to kill Apala Narasimhulu, though not in regard to the girl 
whose death he, in fact, caused, and that is all that the section 
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requires. It does not say “ whoever voluntarily causes death,” 
or require that the death actually caused should have been 
voluntarily caused. It is sufficient if death is actually, even 
though involuntarily, caused to one person by an act intended to 
cause the death of another. It is the criminality of the inten- 
tion with regard to the latter that makes the act done and the 


‘consequence which follows from it an offence. | 


Turning now to S. 300, Indian Penal Code, we find that 
culpable homicide is murder if the act by which death is 
caused is done with the intention of causing death, and does 
not fall within certain specified exceptions, none of which are 
applicable to the present case. 


It follows that the accused in the present case is guilty of 
murder, and this is rendered still more clear by §. 301 of 
the Code. The cases in which culpable homicide is murder 
under §. 300 are not confined to cases in which the act by 
which the death is caused is done with the intention of cau- 
sing death. S. 300 specifies other degrees of intention or 
kuowledge which may cause the act to amount to murder, and 
then S. 301 enacts that “if a person, by doing anything 
which-he intends or knows to be likely to cause death, commits 
culpable homicide by causing the death of any person, whose\ 
death he neither intends nor knows himself to Lelikely to cause, 
the culpable homicide committed by the offender is of the des- 
cription of which it would have been if he had caused the death 
of the person whose death-he intended or knew himself to be likely 
to cause.” 





The section does not enact any rule not deducible from the 
two preceding sections, but it declares in plain language an im- 
portant rule deducible, as we have seen, from those sections, 
just as an explanation to a section does. The rule could not 
well be stated as an explanation to either S. 299 or S. 300 as-it 
relates to both. It was, therefore, most convenient to state the 
rule by means of afresh section. The rule makesit clear that 
culpable homicide may be committed by causing the death of a 
person whom the offender neither intended, nor knew himself to 
be likely, to kill, a rule which though it does not lie on the sur- 
face of S. 299, yet is, as we have seen, deducible from the 


PART VIII.) THE MADRAS LAW JOURNAI. REPORTS: 339- 


generality of the words «causes death” and from the illus: 
tration to the section; and the rule then goes on to state 
that the guwalz¢y of the homicide,.that is, whether it amounts to 
murder or not, will depend on the intention or knowledge which 
the offender had in regard to the person intended or known to be 
likely to be killed or injured, and not with reference to his inten- 
tion or knowledge with reference to the person actually killed. a 
ritle deducible from the language of the Ss. 299 and 300 though 
not, perhaps, lying on their very surface. The conclusion, then, at 
which I arrive’ is that the accused in this case is guilty of murde! 
as defined in Ss. 299 to 301, Indian Penal Cade. 


This conclusion is in accord with the view of Norman, 
Offg., C. J., and Fackson, J., in the case reported in 13 W. R. 
Criminal Letters, p. 2, where it is said: ‘“ The prisoner gave 
some poisoned rice water to an old woman who drank part 
herself and gave part to a little girl who died from the effect of 
the poison. The offence of the prisoner, under S. 301 of 
the Indian Penal Code, is murder.” ‘That the present accused 
would be guilty of murder under English Law is clear from the 
case of Agnes Gore, In that case Agnes Gore mixed poison in 
some medicine sent by an Apothecary, Martin, to her husband, 
which he ate but which did not kill him, but afterwards killed 
the Apothecary, who to vindicite his reputation, tasted it him- 
self, having first stirred it about. “It was resolved by all the 
Judges that the said Agnes was guilty of the murder of the said 
Martin, for the law conjoins the murderous intention of Agnes in 
putting the poison into the electuary to kill her husband, with 
the event which thence ensued ; z. ¢., the death of the said Martin; 
for the putting of the poison into the electuary is the occasion 
and cause ; and the poisoning and death of the said Martin is 
the event, gura eventus est gui ex causa sequitur, et dicuntur 
eventus quia ex causes eventunt, and the stirring of the electuary 
by Martin with his knife without the putting in of the poison by 
Agnes could not have been the cause of his death.” (King’s 
Bench 77 English Reports, p: 853 at page 854). 


A number of other English cases have been referred to, but 
it is unnecessary to discuss them as we must decide the case in 
accordance with the provisions of the Indian Penal Code, and 
these are not necessarily the same as the English Law. 
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In the result, I would allow the appeal by Government and 
convict the accused of the murder of Rajalakshmi. 


The accused was originally sentenced to seven years’ rigor- 
ous imprisonment for having attempted to murder Appala 
Narasimhulu, This sentence was enhanced to one of transporta- 
tion for life by this court acting ss a court of revision in 
December, 1910, when this appeal was not before them., Looking 
to these facts Jam unwilling to now impose a sentence of death, 


| though it would. have been appropriate if the accused had been 


convicted of murder at the original trial. 


Sundara Atyar J.—In this case the accused Suryanarayana 
Murthi was charged by the Sessions Court of Ganjam with the 
murder of a young girl named Rajalaksimi and with attempt to 
murder one Appala Narasimhulu by administering poison to each 
of them on the 9th February 1910. He was convicted by the 
Sessions Court on the latter count but was acquitted on the for- 
mer count and was sentenced to seven years’ rigorous imprison- 
ment. He appealed against the conviction and sentence in 
Criminal Appeal No. 522 of r910, and this court confirmed the 
conviction and enhanced the sentence to transportation for life. 
The present appeal is by the Government against his peg uttel 
on the charge'of murdering Rajalakshmi. 


The facts as found by the lower court are that the accused, 
who wasaclerk inthe Settlement Office at Chicacole, got the 
life of Appala Narasimhulu, the prosecution Ist witness, insured 
in two Insurance Companies for the sum of Rs. 4,000 in all 
having paid the premia himsclf; that the and premium for one 
of the insurances fell due on the rath January, 1910, and the 
grace period for its payment would elapse on the rath February, 
1910; that the prosecution ist witness being at the same time 
badly pressed for means of subsistence asked the accused for 
money on the morning of oth February ; that the latter asked 
him to meet him in the evening at the house of his (the accused’s) 
brother-in-law, the prosecution 8th witness; that at the house 
the acctised gave the prosecution ist witness a white substance 
which he called ‘halva’ but which really contained arsenic and 
mercury in soluble form ; that the prosecution Ist witness having 
eaten a portion of the‘fafva threw aside the rest; that it was 
picked up by the daughter of the prosecution 8th witness, the 


kad 
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deceased Rajalakshmi, who ate a portion of it herself and gave 
another portion to a child of a neighbour; and that both Raja- 
lakshmi aud the other child were seized with vomiting and 
purging and finally died, Rajalakshmi some four days after she 
ate the Aa/va and the child two days earlier. After the prose- 
cution rst witness had thrown away the Aalva both he and the 
accused went to the bazaar and the accused gave prosecution 
Ist witness some more kalva. ‘The prosecution Ist witness 
suffered in consequence for a number of days but survived. The 
accused, as already stated, has been sentenced to transportation 
for life for attempting to murder the prosecution Ist witness. 


The case for the prosecution with reference to the poisoning 


of Rajalakshmi was, as sworn to by the prosecution Ist witness, 
that, when the accused gave him the /a/va, the girl asked fora 
piece of it and that the accused, though he reprimanded her at 
first, gave her a small portion. Butl agree with the learned 
Sessions Judge that this story is improbable. The girl was the 
-accused’s own niece being his sister’s daughter. He and her 
father (the prosecution 8th witness) were on good terms. He 
had absolutely no motive to kill her, and there was no necessity 
for giving her the kalva. The accused, in his statement to the 
Magistrate (the prosecution 22nd witness) soon after the occur- 
rence, said that the girl had picked up the Aa/vaand eaten it. 
He had made a similar statement to the prosecution 8th witness 
when the latter returned to his house on the evening of the oth 
immediately after the girl hadeaten it. This statement is in 
accordance with the probabilities of the case, and I accept the 
Sessions Judges finding that the alva was not given to the 
girl by the accused but picked up by her after the prosecu- 
tion rst witness had thrown it way. The question we have 
to decide is whether, on these facts, the accused is guilty of the 
murder of the girl. At the conclusion of the arguments we took 
time to consider our judgment, as the point appeared to us to be 
one of considerable importance, but we intimated that, even if 
the accused should be held to be guilty of murdes, we would not 
consider it necessary, in the circumstances, to inflict on him 
the extreme penalty of the law. 


It is clear that the accused had no iutention of causing the 
death of the girl] Rajalakshmi. But it is contended that the 
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accused is guilty of murder as he had the intention of causing 
the dedth of the prosecution rst witness, and it is immaterial 
that he had not the intention of causing the death of the girl 
herself. S. 299, Indian Penal Code, enacts that ‘ whoever causes 
death by doing an act with the intention of causing death, or 
with the knowledge that he is likely by such act to cause death, 
commits the offence of culpable homicide.” 5. 300 says 
“culpable “homicide is murder, if the act by which the death is 
caused is done with the intention of causing death.” S. 30r 
lays down that “if a person, by doing anything which he in- 
tends or knows to be likely to cause death, commits culpable 
homicide by causing the death of any person, whose death he 
neither intends nor knows himself to be likely to cause, the cul- 
‘pable homicide committed by the offender is of the description 
of which it would have been if he had caused the death of the 
person whose death he intended or knew himself to be likely 
to cause.” The contention of the learned Public Prosecutor, 
to putit very shortly, is (z) that it was the accused’s act that 
caused the death of the girl and (2) that the accused had the inten- - 
tion of causing death when he gave the poison to the prosecution 
ist witness and was, therefore, guilty of any death that resulted 
from his act. He urges that the sections of the Penal Code 
practically reproduce the English Law according to which the 
causing of death with malice aforethought, though the malice 
may not be directed against a particular individual whose death 
ensues, would amount to murder. Before referring to the 
English Law, I shall consider the provisions of the Penal Code 
bearing on the subject. If Mr. Napier’s contention be sound it 
would make no difference whether Appala Narasimhulu, the 
prosecution 1st witness, also died in consequence of the poison or 
not; nor would it make any difference if, instead of the poison 
being picked up by the girl and eaten by herself, she gave it to 
some one else and that one to another again and so on if it 
changed any number of hands, ‘The accused would be guilty of 
the murder of one and all of the persons who might take the poi- 
son, though it night have been impossible for him to imagine 
that it would change hands in the manner that it did. The 
contention practically amounts to saying that the intervention 
of other agencies, and of any number of them, before death re- 
sults, would make no difference in the guilt of the accused, that. 
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causing death does not mean being the proximate cause of death, 
but merely being a link in the chain ot the cause or events lea- 
ding to the death and that further any knowledge on the part of 
the accused that such a chain of events might result from his act 
is quite immaterial. It is, Arzma facte, dificult to uphold such 
an argument. Now is there anything in the sections of the Penal 
Code to support it? S. 39 provides that “a person is said to 
cause an effect ‘ voluntarily’ when he causes it by means whereby 
he intended to cause‘tt, or by means which, at the time of.employ- 
ing those means, he knew or had reason to believe to-be likely to 
cause it.” -The illustration to the section is that if a person sets 
fire by night to an inhabited house in a large town for the purpose 
of facilitating robbery, and thus causes the death of a person,. he 
would be taken to have caused the death voluntarily if he knew 
that he was likely to cause it even though he may not have in- 
tended to cause death and may even be sorry that death had been 
caused by his act. The section and the illustration both show 
that causation with respect to any event involves that the per- 
son should have knowledge that the event was likely to result 
from his act. §. 299, Indian Penal Code, in my opinion, 
does not lead to a different conclusion. But before dealing with 
it, I must turn to S. 301, Iniian Penal Code. That section 
apparently applies to a cause where the death of the person 
whose déath was intended or known to be likely to occur by the 
person doing the act, does not, as a fact, occur but the death of 
some one else occurs as the result of the act done by him. It 
evidently does not apply where the death both of the person 
whose death was in contemplation and of another person or per- 
sons, had occurred. Can it be said that, in such a case, the doer 
of the act is guilty of homicide with reference to those whose 
death was not intended by him and could not have been foreseen 
by him as likely to occur? Are we to Hold that a man who knows 
that his act is likely to cause the death of one person is guilty of 
the death of all the others who happen to die, but whose death 
was far beyond his imagination? Sucha proposition it is im- 
possible to maintain in criminal law. S. 301 of the Indian Penal 
Code has reference to a case where a person intending to cause 
the death of -4, say by striking or shooting him, kills B because 
B isin the'place where he imagined 4 to be, or B rashes in to 
save A and receives the injury. Intended for Æ. The reason for 
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not exculpating the wrong-doer in such cases is that he must 
take the.risk of some other person being in the place where he 
expected to find A, or, of some one else intervening between him 
and.A.. The section is a qualification of the rule laid down in 
S. 299 and is evidently confined to cases where the death of the 
person iutended or known to be likely to be killed does not re- 
sult. Ifthe Public Prosecutor’s general proposition were right, 
S. 301 of the Indian Penal Code would seem to be unneces- 
sary, as S. 299 would be quite enough. If a person is in- 
tended by S. 299 to be held to be guilty for deaths which’ 
are not known to be likely to occur, then that section might 
itself have been worded differently so as to show that the parti- 
cular death caused need not have been intended or foreseen 
and what is more important, S. 30r of the Indian Penal 
Code would not be limited to cases where the death of the parti- 
cular individual intended or ‘foreseen does not occur. The 
general theory of the criminal law is that the doer of an act is 
responsible only for tle.consequences intended or known to be 
likely to ensue; for otherwise he could not be said to have 
caused the effect “ voluntarily,” and’ a person is uot respon- 
sible for the involuntary effects of his acts. Illustrations 4 
and B, in my opinion, support this view. Ss. 323 and 324 show 
that a person is responsible in the case of hart or grievous 
hurt only for what he causes voluntarily ; and S. 321 shows 
that hurt to the particular person in question must have been 
intended or foreseen. Inthe eye of the law, no doubt, a man 
will be taken to have foreseen what an ordinary individual ought 
to foresee, and it will not be open to him to plead that he himself 
was so foolish as, in fact, not to foresee the consequence of his 
act. A person might, in some cases, be responsible for effects of 
which his act is not the proximate cause where the effect is 
likely to arise in the ordinary course of events to result from the 
act. -This rule will certainly hold good where a person’s act set 


in motion only physical causes which lead to the effects actually 


occurring ; when the effect is not due merely to physical causes 
set in operation ky anact, but other persons’ wills intervening. 
are equally necessary causes with the original act to lead to the 
result, it is more difficult to decide whethér the act in question 
can be said to be the cause of the effect finally produced. The. 
Code throws very little light on the question. Ordinarily, a man 
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is not criminally responsible for the acts of another person, and 
ordinarily his act should not be held to be the caase of a. conse- 
quence which would not result without the intervention of 
another human agency. Sir J. FitzJames Stephen in his ‘History 
of the Criminal Law of Eugland,’ Vol. ITI, p. 8, says: ‘A more 
remarkable set of cases are those in which death is caused by 
some act which does unquestionably cause it, but does so through 
the intervention of the independent voluntary act of some other 
person. Suppose, for instance, A tells B of facts which operate 
as a motive to B for the murder of C. It would be an abuse of 
language to say that 4 had killed C, though no doubt he has 
been the remote cause of C’s death.” The learned author pro- 
ceeds to point out that,-even when a person counsels, procures 
or commands another to do an act, he would be only guilty as 
an abettor but not asa principal offender whose act’ caused the 
result, say murder. This is the well settled principle of the 
English Law, though there appear to be one or two exceptions, 
to be hereafter pointed out. No such exceptions are mentioned 
in the Indian Code. They may perhaps be recognised where 
the doer of the act knew that-it- would be likely that his own act 
would lead other persons, not acting wrongfully, to act in such a 
manner as to.causé the effect actually produced. But the scope of 
the exceplions cannot cover those cases where the doer could 
not foresee that other persons would act in the manner indicated 
above. This is the principle adopted in determining civil liabi- 
lity for wrongs; See the discussion of the question in Baker v. 
Snell. “A stricter rule cannot be applied in cases: of criminal 
liability. 

Now, can it be said that the accused, in this case, knew it 
to be likely that the prosecution Ist witness would give a porti- 
on of ihe kalva tothe girl Rajalakshmi? According to S. 26 
of the Indian Penal Code ‘a person is-said to have ‘reason 
to believe’ a thing if he has sufficient cause to believe that thing 
but not otherwise.” A trader who sells a basket of poisoned 
oranges may be said to have sufficient ‘ reason to believe’ that the 
buyer would give them to various persons to eaf; but one who 
gives a slice of an orange to another-to eat on the spot could not 
be said to have sufficient ‘ reasqn to believe’ that he would give 
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half of that slice to another person to eat.or that he would throw 
away a portion and that another would eat it. The poison was- 
thrown aside here not by the accused but by the prosecution 
Ist witness. The girls death could not have been caused but 
for the intervention of the prosecution rst witness's agency. 
The case, in my opinion, is not one covered by 5. 301 of the 
Indian Penal Code. The conclusion, thefefore, appears to fol- 
low that the accused is not guilty of culpable homicide by doing 
an act which caused the death of the girl. Mr. Napier, as already’ 
mentioned, has contended that the law in this country on the 
question is really the same as in England; and ne relies on two 
English cases in support of his contention, vz., Saunder's case. 
aud Agnes Gore's case. I may preface my observations on the 
English Law by citivg Mr. Mayne’s remark that '' culpable 
homicide is perhaps the one branch of criminal law in which 
an Indian student must be most carefulin accepting the guid- 


ance of English authorities.” According to the English Law 


“murder is the unlawful killing, by any person of sound 
memory and discretion, of any person uniler the King’s peace, 
with malice aforethought, either express or implied by law. ‘This 
malice aforethought which distinguishes murder from other 
species of homicide is not limited to particular ill-will against 
the persons slain, but means that the fact has been attended 
with- stich circumstances as are the ordinary symptoms ofa 
wicked, depraved, and malignant spirit; a heart regardless of 
social duty, and deliberately bent upon mischief. Any formed 
design of doing mischief may be called malice; and therefore, 
not only killing from premeditated hatred or revenge against the 
person killed, but also, in many other cases, killing accom panied 
with circumstances that show the heart to be previously wicked 
is adjudged to be killing of malice afurethonght and, conse- 
quently, murder.”—-RUSSELL on Crimes and Musdemeanours, 7th ` 
Edition, Volume I, page 655. It will be observed that, in this 
definition, malice is made an essential requisite, and all cases 
have to be brought under it. Knowledge that the act is likely 
to cause death *is not part of the definition Nor have we any 
words to import what is contained in the explanations to S. 299 
of the Indian Penal Code or in Cls. 2, 3 and 4 of S. 300. The 
law was worked out of England to its present condition by a 
series of judicial decisions: ‘This accounts for the statement 
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that general malice is enough and that it need not be directed 
against the particular individual killed. Hence also the pro- 
position that wicked intention to injure is enough and in- 
‘tention to kill that individual is uot necessary. See Rosconr’s 
Criminal Evidence, 13th Edition, pages 617 to’ 619. Malice 
again is explained to mean malice implied by law as well 
as malice in facte The result is, the lawin England is not as 
different from that in India as a comparison of the definitions 
might, at first sight, indicate. This is apparent from the state 
ment of the English Law at pp. 20-22, Vol. III of STEPHEN'S 
History of the Criminal Law. The statement, however, shows 
that the iaw is not identical in both countries. In England an 
intention tocommit any felony will make the act murder if 
death results. Again “ ifa child under years of discretion, a 
madman, or any other person of defective mind, is incited to 
commit a crime, the inciter is the principal ex mecessztate, though 
absent when the thing was done. In point of law, the act of the 
innocent agent is as much the act of the procurer as if he were 
‘present and did the act himself.” See RUSSELL on Crimes, Vol. I, 
page 104. The Indian law does not make the abettor guilty of 
the principal offence in such circumstances. There is alsoa 
presumption in the English Law that ‘ al] homicide is malicious 
‘and murder, until the contrary appears from circumstances of 
alleviation, excuse, or justification; and it is incumbent upon 
the prisoner to make out such circumstances to the satisfaction 
of the Court and Jury, unless they arise out of the evidence pro- 
duced againsthim.” See RUSSELL on Crimes, Vol. I, page 657. 
‘There is no‘such presumption here. In Saunders case as stated 
in Roscor’s Criminal Evidence, p. 154, the prisoner intend- 
ing to poison his wife gave her a poisoned apple which she, 
ignorant of its nature, gave to a child who took it and died. 
This was held murder in'the husband, although being present he 
’ endeavoured to dissuade his wife from giving it to the child. 
In HALE’S Pleas of the Crown, Vol. I, p. 436, it is not stated that 
the prisoner endeavoured todissuade his wife from giving the 
apple to the child. On the other hand, the author says: “If A 
commands or couusels Z to kill C and before the fact is done 4 
repents and comes to Band expressly discharges him from the 
fact and countermauds it, if after this countermand B does it, it 
is murder in Z; but 4 is not accessory.” The decision appareritly 
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proceeded on the English rule that the innocence of the inter- 
vening ‘agent had the effect of holding the prisoner liable as 
the principal offender. In Agnes Gore's case, the wife 
who mixed ratsbane in a potion sent by the apothecary to 
her husband which did not kill him but killed the apothe- 
cary who, to vindicate his reputation, tasted it himself, 
having first stirred it up, was held guilty of murder because the 
wife had the intention of killing the husband though not of 


ykiHlling the apothecary. It is possible that an Indian court 


may hold in such a case that it was the duty of the wife to warn 
and prevent the apothecary from tasting the potion and that 
she was guilty of an illegal omission in not doing so. Whether 
the case might not come under S. 301, Indian Penal Code, also 
it is unnecessary to consider. In Tke Queen v. Latimer? * the 
prisoner, in striking at a man, struck and wounded a woman 


beside him. At the trial of an indictment against the prisoner 


under 24 and 25 Vic., C. 100, S. 20, for unlawfully and maliciously 
wounding her, the Jury found that the blow ‘ was unlawful and 
malicious and did in fact wound her, but that the striking of 
her was purely accidental and not such a consequence of the 
blow as the prisoner ought to have expected.’ The Court of 


Crown Cases Reserved held that the prisoner was guilty. The 


decision proceeded upon the words of the statute. S. 18 enacted 
that “whosoever shall unlawfully and maliciously cause any 
grievous bodily harm to any person with malicious intent shall 
be guilty of felony.” Then $. 20, leaving out the intent, provided 
that whosoever shall unlawfully and maliciously wound or inflict 
any grievous bodily harm upon any other person shall be guilty of 
misdemeanour. Lord Coleridge, C. J., pointed out that the 
language of Ss. 18 and 20 was different and that the earlier 
statute had been altered which provided that the intention should 
be against the person injured. In Regina v. Michael, * wherea 
bottle containing poison was put on the mantel-piece where a 
little child found it and gave part of the contents to the prisoner’ 
child who soon after died, the Judges were of opinion that “ the 
administering of*the poison by the child was under the circum- 
stances of the case as much in point of law au administering by - 
the prisoner as if the prisoner had actually administered it with 
her own hand.” ‘This decision also, no doubt, proceeded on the 
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ground of want of discretion in the intervenor, the child. - The 
Indian courts may hold that a person who keeps poison at a 
place where others might haye access to it must be taken to 
kuow that death is likely to result from the act. It is clear 
that English decisions are not always a safe guide in deciding 
cases in this country where the provisions of the Penal Code 
must be applied. In Shankar Balkrishna v. King-Emperor* the 
_ Calcutta High Court held that the prisoner in the case, an 

Assistant Railway Station Master, was not liable where death 
would not have resulted if the guard had not acted carelessly, as 
the prisoner could not be taken to know that the accident to the 
train which resulted in the loss of human life was likely to lead 
to death. In Zn re The Empress v. Sahae Rae, * which may be 
usefuliy compared with Te Queen v. Latimer,? and where also 
the prisoner was held guilty, the decision was put on the ground 
that the prisoner knew it to be likely that the blow would fall on 
a person for whom he had not intended it. Holding, as I do, 
that, in the circumstances of this case, the prisoner could not be 
said to have known that it was likely that the prosecution 1st 
witness would throw aside the halvaso as to be picked up and 
eaten by some one else and that the prisoner was not responsible, 
_ in the circumstances, for the voluntary act of prosecution rst wit- 
ness, I must come to the conclusion that the prisoner is not guilty 


of the murder of the girl Rajalakshmi. It is not conteuded that 


there was a legal duty on the part of the accused to prevent the 
girl from eating the Aa/va and that he was guilty of murder by 
an illegal omission. 

I would uphold the finding of acquittal of the lower court 
and dismiss the appeal: . 

Benson J.:—As we differ in our opinion as to the guilt-.of the 
‘accused, the case will be laid before another Judge of this court, 
with our opinions under 5. 429, Criminal Procedure Code. 

This appeal coming on for hearing under the provisions of 
S. 429 of the Code Criminal Procedure 


The Court delivered the following $ 


JUDGMENT -— Rahim J.:—The question for decision is. 


whether the accused Suryanarayanamurti is guilty of an offence 
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under §. 302, Indian Penal Code, in the following circumstances’ 
He wanted to kill one Appala Narasimhulu on whose life he had 
effected rather large insurances and for that purpose gave him 
some halva (a sort of sweet meat), in which he had mixed 
arsenic and mercury in a soluble form, to eat. This was at the 
house of the accused’s brother in-law, where Appala Narasimhulu 
had called by appointment. The man ate a portion of the kalva, 
but not liking its taste threw away the remainder on the spot. 
Then, according to the view of the evidence accepted by my 
learned brothers Benson and Sundara Atyar JJ., as well as by 
the Sessions Judge, a girl of 8 or'9 years named Rajalakshmi, the 
daughter of the accused's brother-in-law, picked up the poisoned 
haloa, ate a portion of it herself, and gave some to another child 
ofthe house. Both the children died of the effects of the poison, 
but Appala Narasimhulu, the intended victim, survived though 
after considerable suffering. Itis also found as a fact, and I 
agree with the finding, that Rajalakshmi and the other girl ate 
the Aaéva without the knowledgeofthe accused, who did not 
intend to cause their deaths. Upon these facts Benson J. would 
find the accused guilty of the murder of Rajalakshmi, while 
Sundara Atyarj., agreeing with the Sessions Judge, holds a 
contrary view. 


The question depends upon the provisions of the Indian 
Penal Code on the subject as contained in 5. 299 to 30x. The 
first point for enquiry is whether the definition of culpable homi- 
cide as given in S. 299 1equires that the accused’s intention 
to cause death or his knowledge that death is likely to be caused 
by his act in question must be found to exist with reference to 
the particular person whose death has actually been caused by 
such act, or is it sufficient for the purposes of the section if cri- 


minal intention or knowledge on the part of the accused existed 


with reference to any human being, though the death of the person 
who actually fell a victim to the accnsed’s act was never compas- 
sed by him. I find nothing in the words of the section which 
would justify the limited construction. S. 299 says: ‘ Who- 
ever causes death by doing an act.with the intention of 
‘causing death, or with the intention of- causing such bodily 
injury as is likely to cause death, er with the knowledge that he 
is likely by such act to cause death, commits the offence of 
culpable homicide.” The language is perfectly general; all 
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that it requires is that there should bean intention to cause 
death or a knowledge that death is likely to be- the result, and 
there is nothing in reason which, in my opinion, would warrant 
us in saying that the homicidal intention or knowledge must be 
with reference to-the life of the person whose death is actually 
caused. The law affords protection equally to the lives df all 
persons, and once the criminal intention, that is, an intention to 
destroy human life, is found, Ido not see why it should make 
any difference whether the act done with such intention causes 
the death of the person aimed at or ofsome one else. Illustration 
(a) to 5. 299 makes it quite clear that the legislature deli- 
berately employed general and unqualified language in order 
to cover cases where the person whose death is caused by the act 
of the accused was not the person intended to be killed by him 
but some other person. S. 301 also supports this construction as 
it assumes that the accused in such cases would be guilty of 
culpable homicide; and I may here point-out that the object of 
this section is to lay down that the nature of culpable homicide 
of which the accused in these cases would be guilty, namely. 
whether murder or not, would be the sameas he would have 
been guilty of, if the person whose death was intended to be 
biought about had been killed. Now the first paragraph of 


S. 300 declares that culpable homicide shall be deemed to be’ 


murder ifthe act by which death is caused is done with the 
intention of causing death, using so far the very words of 
S. 299. In the 2nd and ard paragraphs of S. 300 the language is 
not quite identical with that of the corresponding provisions in 
S. 299, and questions may possibly arise whether where the 
fatal act was done not with the intention of catsing death but with 
the intention of causing such bodily iujury as is likely to cause 
death, or with the knowledge that the accused is likely by such 
act to cause death, the offence would be one of murder or culpa- 
ble homicide not amounting to murder. But it is not necessary 
for me to express any opinion on these matters as in the present 
case the prisoner undoubtedly intended to cause death. 

The next point for consideration is whether the death of 
Rajalakshmi was caused by the accused’s act within the mean- 
ing of S.299. The question isreally one of fact or of proper in- 
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and which he brought to the house where the girl lived in 
order to give it to the man for whom it was intended. 


It was ‘gives to him, but he, not relishing the taste of 


it; threw it down. The deceased girl soon afterwards picked 
it up and ate it. But the accused was not present when 
Rajalakshmi ate it, and we may even take it that, if the accused 
had been present, he would have prevented the girl from eating 
the sweetmeat. These being the facts, there can be, however, 
no doubt, that the act of the accused in mixing arsenic in the 
halve and giving it to Appala Narasimhaly in Rajalakshmi’s 
house was one cause in the chain of causes which brought about 
the girl’s death. The question then is whether this act of the 
accused was stich a cause of Rajalakshmi’s death as to justify 
us inimputing it to such act. In my opinion it wa: Obvi- 
ously it is not possible to lay down any general test as to what 
should be regarded in criminal law as the responsible cause of a 
certain result when that result, as it often happens, is due to a 
series of causes. We have to consider in each case the relative 
value and efficiency of the different causes in producing the 
effect and then to say whether responsibility should be assigned 
to a particular act or not as the proximate and efficient cause. 
But it may be observed that it cannot be a sufficient criterion in 


* this connection whether the effect could have been produced in 


the case in question without a particular cause, for it is involved 
in the very idea of a cause that the result could not have been 
produced without it. Nor would it be correct to lay down gene- 
rally that the intervention of the act of a voluntary agent must 
necessarily absolve the person between whose act and the result 
it intervenes. For instance, if 4 mixes poison in the food of 
B with the intention of killing Band B eats the food and is 
killed thereby, 4 would be guilty of murder even though the 
eating of the poisoned food which was the voluntary act of B 
intervened between the act of A and B's death. So here the 


= throwing aside of the sweetmeat by Appala Narasimhulu and 


the picking and the eating of it by Rajalakshmi cannot absolve 
the accused from responsibility for his acte No doubt the in- 
tervening acts or events may sometimes be such as to deprive the 
earlier act of the character of an efficient cause. Now, suppose, 
in this case Appala Narasimhulu had discovered that the sweet- 
meat was poisoned anid then gave it to Rajalakshmi to eat, it is 
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to his act that Rajalakshmi’s death would be imputed and not to 
the accused’s. Or suppose Appala Narasimhulu, either su<+pect- 
ing that the sweetmeat was poisoned or merely thinking that it 
was not fit to be eaten, threw it away in some unfrequented 
place so as to put it out of harm's way and Rajalakshmi happen- 
ing afterwards to pass that way, picked it up, and ate it and was 
killed, the act of the accused in mixing the poison in the sweet- 
meat could in that case hardly be said to have caused her death 
within the meaning of S. 299. On the other hand, suppose 
Appala Narasimhulu, finding Rajalakshmi standing near him 
and without suspecting that there was anything wrong with the 
sweetmeat, gives a portion of it to her and she ate itand was kil- 
led, could it be said that the accused who had given the poisoned 
sweetmeat to Appala Narsimhulu was not responsible for the 
death of Rajalakshmi ? I think not. And there is really no 
difference between such a case andthe present case. The ruling 
reported in 13 W. R. Cr. Letters, p. 2, also supports the view of 
_ the law which I have tried to express, 


Reference has been made to the English law on the point? 
and though the case must be decided solely upon the provisions 


of the Indian Penal Code, I may observe that there can be no doubt 


that under the English Law as well the accused would be guilty 
of murder. In English Law it is sufficient to show that the act 
by which death was caused was done with malice aforethought, 
and it is not necessary that malice should be towards the person 
whose death has been actually caused. This is well illustrated 
‘in the well-known case of Agnes Gore? and in Saunder’s case? and 
also in Regina V. Michael?. No Aoubt * malice aforethought,” at 
least according to the old interpretation of it as including an in- 
tention to commit any felony, covers a wider ground in theEnglish 
Law. than the criminal intention or knowledge required by 
Ss. 299 and 300, Indian Penal Code, but the law in India on the 
point in question in this case is undowbtedly, in my opinion, 
the same as in England. 


Agreeing therefore with Benson J., I set aside the order of the 
Sessions Judge acquitting the accused of the charge of murder 
and convict him of an offence under §. 302, Indian Penal Code. 





7. (1614) 77 E. R. 853. 2. 1. Hale P. C. 431 
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I also agree with him that, in the circumstances of the case, 
it is not necessary to impose upon the accused the extreme 
penalty of the law, and I sentence the accused under S. 302, 
Indian Penal Code, to transportation for life. 





IN THE HIGH COURT OF JUDICATURE: AT`MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sankaran Nair. 
Gauapathi Pillai (died) and others .. Appellants* 


v. (Defendants) 
-Sundara Thevan . .. Respondent 
(Plaintiff ) 


Contract Act, S74—Exorbitant compound interest a penaliy—300 p.c. 
Exorbitant interest at 300 p. c. compound interest in default of pay- 
ment on due date is a stipulation by way of penalty. 


Second appeal from the decree of the Subordinate Judge's 


‘Court of Tuticorin in A. S. No. 63 of r905 present:d against the 


decree of the Court of the District Munsif of Srivilliputhurin 
O..S. No: 336 of 1974: 


MM. A. Texunarayanachari for appellants: 
* Ve C. Seshachart for respondent. 
' Phe Court delivered the following 
JUDGMENT :—We think that on the facts which are not 
in d ispute the stipulation for interest at 300 per cent. compound 
interest in “default of payment on due date isa stipulation by way 
of penalty. 
= . The extraordinarily high rate at which the interest. is fixed, 
as. well as the fact that the plaintiff has not ventured to sue for 
the whole.amount due to him according to the terms of the 
document, are circumstances indicating that it could not have 
been in the contemplation of the parties to enforce the condition 
otherwise than as a penalty in the event. of a breach. l 
The plaintiff is therefore entitled to recover reasonable 
compensation and the Subordinate Judge must return -a finding 
as to what amottnt is due on that footing. Farther evidence 
may be taken. 
__The finding should be submitted within six weeks, and 
seven: days will be.allowed for filing objections. 


° SA No. 38 of 1906. eee i Ist October, 1909- 
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In compliance with the above order the Subordinate Judge 
submitted the following i 
FINDING :—In the light of the rulings reported in Chukar 


Mal y. Mir 1; Khurram Singh v. Bhawant Baksh? and (1902) . 


l. L. R. 26 M. rrr and in the light of the High Court’s opinion 
in this very case that the plaintiffs claim is, in its nature, an 
attempt to enforce a penalty, I consider that in the circumstances 
of the case nothing more would be required as reasonable com- 
pensation than an addition of a sufficiently large percentage of 
interest in order to meet the ends of justice. I hold that any- 
thing more would be offering a premium for such chit funds, 
which are fruitful of more harm than good`to the public at 
large and that interest at 24 per cent. per annum allowed by the 
court of first instance, was a sufficient and reasonable com- 
pensation, 
The Court delivered the following 


Ganapaihi 
Pillai 
V, 
Sundara 
Thevan. 


JUDGMENT :—We accept the finding and reverse the 


decree of the Subordinate Judge and restore that of the District 
Munsif. 
Each party will bear his own costs in this and the lower 
appellate court. Time for redemption will be two months from 
this date. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Miller. 
Rama Naicker .. Appellant” 


. (Accused). 
Cr. P.. Cy Ss. 304, 305 — “Accident or misiake” —Jury, questioning of. 
A Judge has no ‘power to question a Jury as tothe reasons of their 
verdict where the same is unanimous and unambignous. l 
Where a Judge questioned a Jury %s to their reasons for their verdict 
which was unanimousand unambiguous and in consequence two of the 
Jury were led to say they were misled as to some evidence by the notes of 
the foreman and that they would like to reconsider the case : Heéd that the 
case was not a case of ‘accident or mistake"within the meaning of S. 304, 
Cr. P.C. i E 
Appeal from the oider of the Court of Session of the Tri- 
chinopoly Division in Case No. 57 of the Calend&r for. rgxz, 
D. Devadoss for the Public Prosecutor.. 


The accused was not represented. 
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The Court delivered the following 


JUDGMEN T :—There is no provision of the Code of Crimi- 
ial Procedure which empowers a Judge to question the jury as 


to their reasons for an unanimous verdict when there is nothing . 


ambiguous in the verdict itself and no uncertainty in the minds 
of the jury themselves regarding it. S. 303 limits the power of 


_ the Jude to the asking of such questions as may be necessary to 


ascertain what their verdict is. The view of the scope af 
S. 303 is clear from its language, and is in accordance with the 
decision i in Emperor v. Kondiba*. In the present case there was 
no doubt as to what the verdict of the jury was, vzz, a unani-, 


mous verdict of not guilty. The Judge had no power to question 


them as to their reasons for this verdict. It was this questioning 
and the conversation which then followed which led two of the 


. Jury to say they had been misled as to some of the evidence by the 


notes of the foreman and that they would like to reconsider the case 
with the result that the jury unanimously brought ina verdict 
exactly the opposite to that previously given. We do not think 
that this is a case in which it can be said that a wrong verdict 
was'delivered ‘* by accident or mistake” within the meaning of | 


S. 304, Cr. P. C. To hold that the section could be invoked to 


legalise the procedure followed by the Sessions Judge in this 


ase would render ineffective the limitation imposed by the legis- 


lature in S. 303 on the Judge’s power to interrogate the jury. 
We must, therefore, set aside all proceedings taken on the deli- 
very of the jury’s first verdict, and direct the Sessions Judge to 
retry the case from that point in accordance with law. It-will 
be open to him either to accept that verdict or to refer the case 
under S. 307, Cr. P, C., if he considers the latter course necessary 
for the ends of justice. 


x (1904) I. L. R. 28 Bom, 412 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present +—Mr. Justice Miller and Mr. Justice Sundara 
Aiyar. 

Narayanasami Naiker and others .. Petitioners * 
| ( Accused). 


Cr. P. Cy Ss. 107 Cl. (4) 496~Bail—Discretion to refuse bail io person 
proceeded with under S. 107, Cr. P. C. 

A Magistrate is not bonnd as a matter of law to allow bail to a person 
brought before him for proceedings under S. 107, Cr. P.C. S, 496, Cr. P. C. 
must be taken subject to the special provisions of Cl. (47) of S. 107. Ss. 167 
Cl. (2), 334: 337 and S. 10, Cl. (4), Cr. P. C., compared. 

Petition praying that in the circumstances stated therein 
and in the affidavit filed therewith the High Court will be 
pleased to release the petitioners in the case No. 2o0f 1912 on the 
file of the joint-Magistrate of Pollachi (Cr.P. No. I of 1912 
on the file of the Sessions Court of Coimbatore). 


T. Rangachar? for petitioners. 
Af. D. Devadoss for the Public Prosecutor. 
The Court made the following 


ORDER :—This is an application for bail The petitioners 
were arrested by the Police under S: r51, Cr. P. C., on the ground 
that the police apprehended that they were about to commit 
house-breaking and theft. The petitioners were produced 
before the Sub-Magistrate of Udumulpeti He was of opinion 
that proceedings should be.instituted against the petitioners 
under S. ro of the Criminal Procedure Code, to take secu- 
rity from them for keeping the peace and sent them up tothe 
Joint-Magistrate of Pollachi. The Joint-Magistrate before whom 
proceedings under S. 107 were pending, considered it necessary 
to detain them in custody pending the proceedings, and he 
rejected their application to release them on bail. The Sessions 
Court of Coimbatore also dismissed an application made toit 
for bail. Itis contended, before us, that the Joint-Magistrate 
was bound to release the petitioners on bail and fhat he had no 
discretion to refuse todo so. It is also urged thathe if he had 
such discretion, the circumstangees of the case did not justify his 


* Cr. M. P, No. I1 of 1912. 17th January, I9I2. 
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Invé refusal of bail. The Joint-Magistrate has given very good rea- 
sami sons for his opinion that it was necessary to detain the petition- 
Naicker. oe ; ; i ; > 
er in custody until the completion of the enquiry under S. 107 
and the Sessions Judge has concurred in that opinion. We 
are unable to say that the discretion has been exercised wrong- 
ly, if the Magistrate was not bound to discharge the petitioners 
on bail. The question, therefore, for our decision is whether he 
es was bound to do so. Mr. Rangachariar, for the petitioners, relies 
- on’ S. 496 of the Criminal Procedure Code which, according to him, 
entitles any person (other than a person accused of a non-bail- 
able offence) who appears or is brought up before a court to be 
released on bail. We agree that the petitioner would be en- 
titled to bail under this section, ifthere were no other sections 
disentitling him to it, but S. 107, Cl. (4) provides that a Magis- 
trate before whom a person is sent under that section ‘‘ may in 
his discretion detain such person in custody uutil the comple- 
tion of the enquiry hereinafter prescribed.” The petitioner in this 
case was admittedly a person sent under the section to the Joint- 
Magistrate. The clause expressly gives power to the Magistrate 
to detain the person in custody until the completion of the en- 
quiry. The contention on behalf of the petitioner is that this 
provision must be taken to be qualified by 5. 496. . Itis argued 
for the Crown, on the other hand, that the general provision in 
S. 496 must be taken to be subject to the special provisions 
contained in Cl. (4) of S. 107. Mr. Rangachariar contends that 
the rule laid down in S. 496 is intended to give an absolute 
right of bail in all cases where an accused person is in custody, 
whether under an order of court or otherwise, but this conten- 
tion appears tous to be untenable. S. 344 lays down that in 
cases where it becomes necessary or advisable to postpone the 
commencement of or adjourn any enquiry or trial, the court may, 
by a warrant, remand the accused, if in custody. The explana- 
tion to the section provides that, if sufficient evidence has been. 
obtained to raise a suspicion that the accused may have commit- 
ted the offence, and it appears likely that further evidence may 
be obtained by % remand, this is a reasonable cause for a re- 
mand. It will be observed that the explanation refers, to. cases 
where further evidence may be obtained by a remand, the object 
of the remand being to obtain further evidence. It cannot be 
held that an accused person is entitled to bail -where he is 
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remanded under this provision,.for:to allow bai] in such a casé 
would frustrate the very object for which the remand is-ordered 
by the court. A similar observation would apparently. apply 
where an‘ order for remand is made under Cl. (2) of S. 167. It 
cannot, therefore, be held that S. 496 gives an absolute right 
to -bail to any person who appears or is: brought up before a 
court and is net charged with a non-bailable offence, but it 
must be read-along with any other: provision giving a special 


right of detention toa court, and Cl. (4) of S. 107 gives such . 


special power. That provision may be compared with $. 337, 
Cl. (3), which gives a Magistrate tendering a pardon.to an appro- 
ver the power to detain him in custody until the termination of 
the trial by the Court.of Sessions or High Court. The power is 
qualified by restricting it to cases where an approver is not on 
bail; but no such qualification.is made in S. 107. It is. no 
doubt true that a person charged witha non-bailable offence is, 
except in cases falling within Ss, 334 and 167, entitled to bail, 
but the same considerations are not necessarily applicable to the 
two cases. ‘The object of detaining in custody a person charged 
with an offence is generally to seoure his appearance for being 
dealt with according to law on the charge made” aggqinst him, 
and the taking of bail would secure that object ; but in cases 
of proceedings under S. 107, taken for the purpose of, prevent- 
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ing a person from committing a breach of the peace, the ` 


legislature may have , regarded it as necessary to take steps to 
prevent him from doing so before the Magistrate decides whether 
it is necessary to.take security from him. This object would 
not be secured by merely securing his appearance at the enquiry 
to be made under the section. There may be cases where a 
person charged under $. 107 may appear to be so dangerous a 


character, that-it would be desirable to detain him in custody | 


until the enquiry against him is completed. Mr. Rangachariar | 
a ‘person charged under S, 107 is not sent up tothe enquiring 
Magistrate by another Magistrate, but the enquiring Magistrate 
himself orders the arrest of the person charged. Jt is no doubt 
true that S. 114 only empowers the Magistrate to order the 
arrest of the person concerned, and does not provide that he may 
detain him in custody until the ‘completion of the enquiry ; but 
assuming that a person so. arrested. is entitled to be released on 
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bail under S. 496, we do not think that thisanomaly is sufficient 


` to justify us in not giving effect to the clear words of §. 107, 


Cl. (4), which ‘entitle the Magistrate to detain the person concern- 
ed in custody in cases to which that clause is applicable. The 
question is not covered by any previous decision, It was left 
expressly undecided in Chedambaram Pillai v. The Emperor. } 
In Merwa Lal Thakur v. The Emperor 2 al) that was held was 
that bail cannot be demanded from a person against whom pro- 
ceedings under S.107 are contemplated but no proceedings 
bave been drawn upor issued. In Raghunandan Pershad v. 
The Emperor * the Calcutta High Court held that, exceptin the 
special circumstances referred to in Cls. (3) and (4) of S. 107, and 
which were admittedly not applicable to that case, the law did 
not empower a Magistrate to detaina person in custody until 
the completion of the enquiry, and that the Magistrate was 
bound to grant bail. On the whole, we are of opinion that in 
this case the Joint-Magistrate had the right to refuse to enlarge 
the petitioner on bail and we, therefore, dismiss this petition. 


IN THE JUDICAL COMMITTE OF THE PRIVY 
COUNCIL, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL, COMMISSIONER, UPPER 
BURMA. | i 


Present:—Lord Macnaghten, Lord Robson, Sir John Edge 
and Mr. Ameer Ali. 


Mi Me and others .. Appellants* 


. Y. 
Mi Shawe Me ~ .. Respondent. 


Burmese Law—Marriage-—~—No ceremony necessary—Lroof of mutual 
consent alone necessary—Proof of consent—Polygamy—Marriage with wifes 
sister. i l 

In Burma polygamy is undoubtedly lawful, and it is not unlawful to 
marry the sister of a living wife, though such a merriage is not considered ` 
quite respectable, while marriage with a deceased wife’s sister is looked 
upon as proper and even laudable. 


The law relating to marriage in Burma is extremely lax. No ceremony 
of any kind is essential, Mutual consent is all that is required. 
enn iA Nd HHINOR HRY tiie a o, 

I. (1908) I.L..R. 31 M. 315. 2. (1906)11 C,W.N. 415. 

3. (1904) LLR. 32 C. 80. 
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In the absence of direct proof, consent may be inferred from conduct of 
the parties or established by reputation, but when proof of, marriage 
depends wholly or mainly on reputation, the circumstances of the case must 
be scrutinized with some caution. 


_ Appeal from a’ judgment and decree of the Court of the 
Judicial Commissioner, Upper Burma, dated the rıth October 
1909, which reversed a judgment and decree of the District 
Court, Mag we, dated the 9th February 1909. 


The Judgment of their Lordships was delivered by 


Lord Macna ghien:—This is an appeal from a judgment of 


the Judicial Commssioner of Upper Burma reversing a decree of 


the District Court of Magwe. 


The question on which the courts differed relates to the 
status of the plaintiff Mi Shwe Ma. She claims to have been law- 
fully married to one Maung Aung Myat, deceased, and, as his 
widow, to be entitled to share equally in his estate with her eider 


sister Mi Me, who had been married to him. for many years 


before his connection. with the younger sister. 


In Burma polygamy is uudoubtedly lawful, and it is not 
unlawful to marry the sister ofa living wife, though such a 
marriage is not considered quite respectable, while marriage 
with a deceased wife’s sister is looked upon as proper and even 
laudable. : 


The law relating to marriage in Burma is, extremely lax- 
No ceremony of any kind is essential. Mutual consent is al) 


‘that is required. 


In the absence of direct proof consent may be inferred from 
the conduct of the parties or established by reputation. But 
when proof of marriage depends wholly or mainly on reputation 
the circumstances of the case must be scrutinised with some 
caution because the same word which is used to describe a woman 
lawfully married is applied by the Burmese to a woman living 
with a man on less honourable terms. The lax notions prevalent 
amoug the lower classes on the subject seemeto be generally 
deplored and condemned by their betters, and it may be that the 


difference of opinion between the two courts is duein some’ 


. measure to the fact that the District Judge wasa native gentle- 
man, an educated Burman, who naturally regarded with little 
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sa a favour if not with positive repugnance practices tolerated by the 
MiShawe law of his country but not in accordance with the standard of 
one ahigher civilisation. On the other hand, the Judicial Comis- 
Sioner was an Englishman of great experience, without any 
prejudice in favour of Western notions, whose only object seems 
to have been to administer the law truly and indifferently as he 
found it laid down in the Dhammathats and the rulings of 
his predecessors, and in’Sir John Jardine’s “ Notes on Buddhist 

Law’’ which seems to be the principal authority on the subject. 


Both the learned Judges analyse the’ ‘evidence with great 
care, though they regard it from different standpoints. The 
District Judge puts aside the testimony of some witneégses as 
unworthy of belief while the Judicial Commsssionerthinks there 
was no reason for discrediting them. Whether that particular 
testimony is accepted or not there is very little contradiction.in 
the evidence. There is abundance of evidence to the effect 
that Mi Shwe Ma was recognised as the wife of Maung Aung. 
Myat. Mi Me herself says: “ Plaintiff was. known notoriously as 
Maung “Aung Myat’s wife.” No one says that she occupied a 
dishonourable or an inferior position. Maung Aung Myat was 
a Twinzayo, that isan hereditary oil well owner, and as such 
entitled to receive every year a certain number of oii well sites in 
the oil-bearing district of Yenangyaung in Upper Burma, Twin- - 
zayo after Twinzayo comes forward on both sides to say that 
Twinzayos generally have two wives, and that Mi Shwe Ma was 
Maung Aung Myat’s -wife. ‘Someofthe witnesses may have 
used the word translated “wife” ina loose sense, but at least 
one witness on each side says that Maung Aung Myat and Mi 
Shwe Ma were ‘ husband and wife,” an expression which seems 
to convey the meaning that she was his wedded wife. Then it 
may be observed that one of the witnesses, who says that: Mi 
Shwe Ma was Maung Aung Myat’s wife, was not a Burman but 
a Mahommedan of some position, being the head clerk in the 
Burma Oil Company. 


. 

The points on which most reliance was placed on behalf of 
the appellaut seem capable of explanation. One point was that 
there was no entertainment givefi on Mi Shwe Ma’s alleged 
marriage. When there is a marriage between, persons who have 
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not been married before, it seems to be usual-to give an enter- 
tainment at which “ pickled tea” is the principal feature, or at 
least the chief delicacy. There was no pickled tea at Mi Shwe 
Ma’s wedding. But then it seems that, in the case of persons 
who have been married before,‘ it is not’ usual to have these 
entertainments. Maung Aung Myat had five or six children 
grown up living with him; and Mi Shwe Ma was a widow with 
two children living. Then something was made of the fact 
that Mi Shwe Ma continued to live with her mother in her own 
house. But there is authority for saying that stich an arrange- 
ment is a mere matter of convenience and probably necessary for 
the sake of peace and quietness, when each wife has a family of 
her own. Great stress was laid on the fact that it was not clearly 
proved that Mating Aung Myat and MiShwe Ma messed together, 
or used to “eat out of the same pot.” Eating-out ‘ of the same 
pot” seems rather to be an outward and visible sign of social 
equality than a proof of matrimony. A man united to'a woman 
of lower degree raises her to his own social position by ‘‘ eating 
out of the same pot.” Here there is evidence that Maung Aung 
Myat took his meals with Mi Shwe Ma and her family when he 
visited her. It is difficult to see how there can be any question 
of social inferiority in the present case. Mi Me was Mi Shwe 
Ma’s sister and on perfectly good terms with her and the mother 
during Maung Aung Myat’s life. As to Maung Aung Myat’s 
business, he seems to have managed it himself. Sometimes one 
sister and sometimes the other, sometimes both, were seen with 
him. when he visited his oii wells, but apparently he kept the 
business in his own hands. 


On the whole their Lordships are of opinion that the appel- 
lants have not made out a sufficient case for disttirbing the judg- 
ment of the Judicial Commissioner and their Lordships will 
„therefore humbly advise His Majesty that the E ppra should be 
"dismissed with costs. 


Solicitors fot the appellants:. Messrs. Sanderson, Adkin, Lee 
and Eddis. ° | 


Solicitors for the respondent: Messrs. T. L. Wilson and Co. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice 
Spencer. 


Narayana Kutti Goundan .. ..  Appellant* 
O D (1st Plaintif) 
Pechiammal elzas Mahali Ammal &c. .. Respondent. 
(Defts. Nos. 1 & 

and 2nd Pl7F.). 

Mortgage—Subrogation— Discharge of mort gage by stranger—Redemp- 
tion—Reversioner’s right to redeem—Reversioner's right to pay debt and save 
property from sale—Lien—Contract Aci, S. 69. 

Mere payment of a mortgage debt by a stranger will not entitle him to 
the mortgagee’s right by subrogation, it not being open to any meddler 
to claim a lien by discharging a mortgage with which he had no concern, 
[Ram Tuhul Singh v. Biseswar Lal Sahul referred to.] 

English, American and Indian law reviewed and distinctions pointed 
out. 

A reversioner cannot voluntarily claim to redeem a mortgage made 
by the last male kolder or institute a suit for that purpose; but where the 
property has been brought to sale by the mortgagee he has sufficient interest 
in the property to entitle him to discharge the debt and save the property 
from sale and thereby obtain alien on the property capable of being 
assigned or charged. 

Second appeal from the decreeof the District Court of 
Coimbatore in A.S. No. 153 of 1909, presented against the 
decree of the Court of the District Munsif of Udumalpet in 


O. S. No. 187 of 1908. 

C. Krishnamachartar for K. Srinivasa Ayangar for appellant 
relied upon Butler v. Rice ?, Fisher p. 597 (6th Edn.), Puttanna 
v. Subbannxa Shastrz® Bepin Behari Shaka v. Manoda Dast * and 
C. R. P. 343 of 1908 to show the reversioner’s interest in paying’ 
and the right to be reimbursed. 


Respondent not represented. 
The Court delivered the following 


JUDGMENT :—Sundara Aiyar $.—The facts necessary for 
the disposal of this second appeal may be very briefly stated. One 
Venkatachella Mudali hypothecated certain land to one Muthu 

* 5, A, No. 1095 of Igto. . 29th December, Igtt. 
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Goundan in 1898 and died in 1904 leaving behind him two 
widows, the rst and 2nd defendants in this suit, and 5 daughters 


defendants Nos 3 to 7. Muthu Goundan obtained a decree on his: 


mortgage bond against the wicows and certain purchasers from 
them. The property was directed to be, sold in execution of the 
decree and while the sale was actually going on, Narayana Kutti 
Goundan, one of the plaintiffs in this suit, paid the amount of 
the decree into court. Four of the daughters executed a mort- 
gage bond in favour of the two plaintiffs here for the amount 
which the bond alleges. was received from them for discharging 
the amount required for paying up the décree amount, due to 
Muthu Goundan. The property mortgaged under the instru- 
ment was the same as that which had been mortgaged to Muthu 
Goundan. The plaintiff’s suit is -to recover the amount due 
under their mortgage bond by sale of. the mortgaged property 
and personally from the defendants Nos. 3 to 6, the executants 
of the bond. The District Munsif was of opinion that the 
daughters as reversioners having only a spes successtonts had no 
such interest in the mortgaged property as would -entitle them 
to redeem Muthu Gonndan, and that the plaintiffs? obtained no 
legally enforceable right under the mortgage to them as against 
the mortgaged property. - He therefore refused to pass a decree 
for the sale of the land, but gave the plaintiffs a personal decree 
against the defendants Nos. 3to 6. On appeal the District 
Judge confirmed the Munsif’s decree holding that, though the 
defendants Nos. 3 to 6 must be held to have some interest in the 
land and might be entitled to a charge on the land against the 
ist and and defendants, the plaintiffs’ who lent money to the 
daughters could not be held to have obtained any valid right 
under their mortgage. The ist plaintiff, Narayana Kutti 
‘Goundan, has appealed to this court from the decree of the 
District Judge. l 

It is clear from the facts of the case that the plaintiffs lent 
moneys to the four daughters on the security of such interest as 
they would obtain in the land by redeeming Muthu Goundan’s 
mortgage. If the daughters obtained a valid _ charge on the 
land against the widows, the defendants Nos. rand 2, by 
redeeming the. mortgage, there is no reason for hol ding that they 
could not create the mortgage if question i in the plaintiffs’ favou, 
charging their right, 
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The plaintiffs then would stand in the position of submort- 
gagees with respect to the defendants Nos. 1 and zand would be 
entitled to sue both their mortgagors, the daughters, and the 
defendants Nos, 1 and 2to enforce their mortgage by the sale 
of the rst and 2nd defendants’ rights in the land. It was not 
suggested in the courts below that the plaintiffs lent the money 
merely on the personal security of the executants of the-mortgage 
deed. The question for decision .in this second appeal therefore 
is whether the daughters who executed it, obtained any charge 
over the land by discharging the amount due to Muthu Goundan. 
It is contended for the appellant, first, that they would stand in 
the shoes of Muthu Goundan by subrogation merely by diš- 
charging his debt, and, secondly, that they were persons entitled 
to redeem Muthu Goundan’s mortgage und:r S. or of the 
Transfer of Property Act and by redeeming him became entitled 
to his right as against the rst and and defendants The first of 


' these two arguments was put ona broader greund than the 


second, it being contended that, whether a reversioner under the 
Hindu Law isa person entitled to redeem under S. gr of the 
Transfer of Property ‘Actor not, the. right of subrogation was 
wider, and that, the daughters having discharged a burden on 
Venkatachellam’s estate in the hands of the rst and and defend- 
ants, the land in their possession became liable for the ‘amount 
paid by them. In support of this argument, the judgment of 
Warrington J.in Butler v. Rice,* was relied on. In that case, 
one Mrs. Rice was the owner of a house in’ Bristol and of pro~ 
perty in Cardiff, which were together subject toa charge in 
favour of a bank to secure £ 450 and interest, and the title- 
deeds ot both the properties were deposited with the bank. 
Mr. Rice asked the plaintiff Butler to lend him £ 450 for the 
purpose of paying off the mortgage. Mr. Butler agreed'to lend 
the amount upon a legal mortgage for £ 300 of the Bristol house 
and a guarantee of £ 150 by Mr. and Mrs Rice's solicitor, who was 
to hold the title-deeds for him in the meantime. The money was 
paid and the deeds of the Bristol property which were recovered 
from the bank passed into the custody of the solicitor. Mrs. Rice 
did not know of the transaction and subsequently refused to 
execute a mortgage in favour of the plaintiff. Butler instituted 





I, (1910) 2 Ch. 277, 
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an action against Mr. and Mrs. Rice and the solicitor for a decla- 
ration that-he was entitled to a charge on the Bristol property 
for £ 450 and interest. Warrington J. took the question for 
determination to be whether in the circumstances of the case, 
Mrs. Rice was.entitled to hold the Bristol property discharged 
from the debt of, £450, not one penny of which, said the learned 
Judge, she had paid off herself, or whether the person who 
paid was. entitled to treat the bank’s charge as still on foot 
in his favour. -The learned Judge observes: “ In the first place, 
I find from the facts I have stated that it was not the inten- 
‘tion of the plaintiff, nor indeed is it possible to suppose that 
any sensible man would have such an. intention, to discharge the 
property from the debt. There are only: two questions which 
have to be dealt with in order to arrive at the further conclusion 
that in equity the deht is still kept alive. The first is this :is it 
material that the owner of the property, the mortgagor, has not 
‘requested the person who paid the money to make the payment 
and, secondly, is.the plaintiffs right affected by the further inten- 
tion that, when the transaction was fully carried out, his position 
should be secured by a legal mortgage for £ 300 and a guarantee 
of £150? Qn the first question, it should be observed that this 
is not a case in which a person seeks to-cteate a charge in his 
own favour. Here, there was an existing charge, and the only 
question is whether it had been paid off or kept alive. On such 
a question as that, it appears to me that the concurrence of the 
mortgagor is immaterial. Her position is not affected. ‘The only 
alteration in. her position is that instead of owing the money to 
A she will in future owe it to B.”Again he says: “ Then, does the 
fact that the plaintiff intended, if the transaction was carried out, 
to have a legal mortgage on the Manor Road property only anda 
guarantee for the remaining £150 prévent the application of the 
doctrine ? Plainly not. His ineaning was that he should have a 
fucther security , but that is no evidence that he intended in the 
meantime to give up such security-as a transfer of the .deeds to 
him would give him. The evidence which he gives, whick I find 
to be true, as to what he said at the second interview supports 
this, namely, that the deeds were to be taken by the solicitor and 
held by him for the plaintiff. Such security as that gave would. 
be sitperseded by the better security to be given afterwards.” It 
may be noted that it was not contended that her husband had any 
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fight to act on behalf of Mrs. Rice or that the ‘Solicitor was | 
entitled’ to ‘enter into any agreement on her behalf.‘ In these 
circtiimstances, it appears to me that the judgment of the learned 
Judge went very far and is not supported by any previous decision 
of the English courts. The learned Judge appears to hold that, 
though the plaintiff had no previous interest in thé property to 
sustain his action in paying off a previous mortgage and claiming 


a charge for the amount paid by him, he was entitled to stand ‘in 


the shoes’of the bank whose charge he discharged. He observes 


‘that.as there was an exdsting charge in favour of the bank the con- 
currence of the mortgagor is immaterial. The learned Judge no 


doubt refers to the agreeinent ‘between Butler and Mr. Rice arid 
the solicitor that the deeds were to be taken by. the solicitor and: ‘ 
held by him for Butler, but it is difficult to see that this would 
have any bearing on the question if Mr. Rice and the solicitor 
had no rigut to act for Mrs, Rice. The decision seems almost to- 
go the length of holding that. even a volunteer who pays off ari 
existing mortgage would be entitled to a charge on the'mortgag- 
ed property for the amount he paid. The decision is not based. 
on any agreement between Butler and the debtor that the former. 
should have the rights of the latter.’ The learned Judge says 
that the judgment in Patten v. Bond * and the decision in parti- | 
cular of Romer J. in Chetwynd v. Allen ? are consistent with 
the view expressed by him, “for in the case before him,as in this, 
the material payment was made without the knowledge and with- 
out any communication with the person who was the real owner 
of the mortgaged property, and, notwithstanding that, Romer, 
J. held that the charge was still on foot.” In Patten v. Bond * the 
money was lent atthe request of trustees for the purpose of 
preserving the trust estate., In such cases, a right of subroga- 
tion is andoubtedly recognised in the English Law. In Chetwynd 
y. Allen, 2 the person who claimed the right of subrogation ‘paid 
the money at the request of the trustee for the owner of the 
property, who was the trustee’s wife, in order to discharge a 
mortgage executed on her property with her consent. He was 
therefore entitled to bind her interest by an agreement which he 
entered into for discharging that mortgage. The case is there- 
fore not similar to Buéler v. Rtce. 3? On the other hand, ‘the 





I. 60 Law Times, 583. 2. (1899) 1 Ch. 353. 
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decision in Jn re Wrexham, Mold and Connah's Quay Railway 
Company + appears to be against the view maintained by 
Warrington J. There, a Railway Company, which had issued 
debenture stocks and whose power of borrowing was exhausted, 
borrowed money from their bankers to pay a half-year’s interest 
on‘the stocks, the bankers paying the interest warrants of the 
stock-holders when presented to them. Soon after this a judg- 
ment-creditor of the company presented a petition under the 
Railway Companies Act, 1867, and a Receiver was appointed 


- under the petition. The Receiver had in his hands sufficient: 
money to pay the next half year’s interest due to some of the 


stock-holders. The bank claimed priority in respect of their 
advances over all interest payable in respect of the debenture 
stock ; this claim was negatived by Romer J. and by the Court 
of Appeal. Rigby L. J. observes: “ The claim is rested ona 
supposed subrogation and right to stand in the place of, and with 
the right to the securities and priorities of the creditors who have 
been paid off, and this is the only claim with which I propose to 


deal. I do not think that any right of subrogation to the securi-' 


ties or priorities of creditors paid off out of moneys borrowed in 
excess of borrowing powers has ever been allowed, or can be 
justified in principle.” Lindley, M. R. and Vaughan Williams 
L. J. took the same view. It may be observed that the bank’s 
rights against the company as a simple creditor apart from any 
questioniof priority was not denied as the money though borrowed 
by the company in excess of their powerswas used for discharging 
Claims lawfully binding on the bank. 


The principie governing the right of subrogation in cases 
where it is claimed by a person, who without any previous 
interest in the property discharges a mortgage on it, is expressed 
in JoNES on Mortgages thus: “ Under the equitable principle of 
subrogation, one who pays a mortgage debt under an agreement 
for an assignment or for a new mortgage for his own protection 
or for the benefit of another, acquires a right to the security 
held by the other.” The learned author quotes a pass- 
age from a recent Georgia case which may be cited here 
“Tt has been said that subrogation was a ‘ benevolent? 
doctrine and equity would apply it in any case in which 
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justice required it; and under sanction of this elastic, ex- 
pression cases can be found where it was applied without 
the semblance of an agreement. We think the safer, and 
better rule to be, and we therefore hold, that a subrogation will 
arise only in those cases where the party claiming it advanced 
the money to pay a debt which, in the event of default by the - 
debtor, he would be bound to pay or where he had some interest 
to protect, or where he advanced the money under an agreemeng 
express or implied, made etther with the debtor or creditor, that he 
would be subrogated to the rights and remedies of the creditor. 

The rule is stated in similar terms by SHELDON in his book on 
Subrogation. It has been said that “ whenever a payment is 
made by a stranger to a creditor in the expectation of being sub- 
stituted to the place of the creditor, he is entitled to such 
substitution. But the doctrine generally adopted, and that of 
these very cases when limited to the point actually decided, is 
that a conventional subrogation can resuit, only from a direct 
agreement, express or implied, made with either the creditor of 


-debtor, and it is not sufficient that a person paying the debt of 


another should have merely an understanding on his part that he 
is to be subrogated tothe rights of the creditor, though if the 
agreement had been made, a formal assigament will not be 
necessary.” ‘The English ‘cases do not carry the principle further. 

In India the scope of the rule appears to me to be narrower 
still, A mere agreement either with the creditor holding a 
mortgage or with the debtor owing it cannot give a person lend- 
ing money to discharge the mortgage a lieu over the property— 
see S. 54 of the ‘Transfer of Property Act. An agreement 
with the creditor or the debtor may entitle him to sue him for 
the execution of a mortgage-deed, or a deed of assignment of the 
mortgage as the case may be; but mortgages for a sum of Rs. 100 
and upwards can be created only by registered instruments and 
a mere agreement to mortgage is insufficient to create a lien. In 
England and in America, it may be that tle principles of equity 
would enable the courts to treat an agreement for a mortgage as 
giving the lendey an equitable interest in the property agreed to 
be mortgaged. But equitable interests are not recognised in this 
country as distinct from legal interests, though many principles 
of law are borrowed from the principles of English Equity Juris- 
prudence. In this country, equitable mortgages by deposit of 
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title-deeds are recognised ‘only. in a special elass of cases referred . 
toin 5. 59 of the Transfer of Property Act when the mort- 
gages dre made in the towns of Calcutta, Madras, Bombay, 
‘Karachi and Raugoon. In Gurdeo Singh v. Chandrikah Singh 
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subrogation is stated, and it seems to be assumed that a payment 
made under agreement with the debtor or creditor that he should 
receive and hold an assignment of the debt as security would "be 
sufficient to entitle the lender to the benefit of ‘subrogation—see 
pages 631 and 632. In Fagatdhar Narain Prasad v. A, M. Brown? 
it was held that an agreement to give a mortgage would be 
enough to create a charge by way of subrogation, though the 
_ decision of ‘the case itself does not seem to have required the 
enunciation of the principie., It appears to me that the impor- 
‘tant distinction between the English and Indian Law pointed 
out above was overlooked in these cases. No doubt a person 
‘having-an agreement may sue for the specific performance of the 
agreement to execute or assign a mortgage, and in suits for the 
execution of a inortgage-deed, the courts have sometimes passed 
not: only a decree for specific performance but for sale also foliow 

ing on the execution of the’conveyance. But this does not justify 
the view that the agreement itself can be treated as creating a 
charge. In the American Cyclopcedia of Law and Procedure, Vol- 
XXVII, the true principle applicable in England and America is 
stated by H. C. BLacg, the author of the article on Mortgages. 
He says: ‘Au agreement by which a stranger undertakes to advance 
the-redemption money and pay it for the mortgagor’s henefit, to 
hold the premises as security for his reimbursement, and to re- 
lease or re-convey to the mortgagor on being re-paid, is valid 
and enforcible.; it is not within the Statute of Frauds and may be 
made the basis for a decree for specific pertormance.” The prin- 
ciple is also recognised in A kushal v. Punamchand,? where the 
transaction took place in the town of Bombay and the lender 
who paid off prior mortgage could therefore claim an equitable 
mortgage. There are two kinds of cases which must be distin- 
guished from the class under notice. No conveyance of courts 
would be required in cases where a person who, having a previ- 
ous interest in the property pays off a prior mortgage or where the 
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owner of the equity of redemption paying off a mortgage claims 


„priority over a subsequent incumbrancer. So also in cases where 
one claiming under a void or voidable conveyance or bona. fide 


believing: himself to have a title to the property discharges an 
encumbrance on it and claims.a charge as against the owner. 
The principle contended for by the appellant that the mere pay- 
ment of a mortgage debt by a stranger would entitle him to the 
mortgagee’s rights by subrogation has always been negatived in 
India. See Ram Tuhul Singh vw. Biseswar Lall Sahu +. Itis 
impossible to argue, that it is open to any: meddler to claim a lien 
by discharging. a mortgage with which he has no concern. I 
must therefore overrule the contention that the plaintiff can claim 
to be subrogated to the rights either of the daughters or of Muthu 
Goundan by the mere fact that he discharged the mortgage of 
the latter. i 


The next question for consideration is whether the daugh- 
ters were entitled to redeem Muthu Goundan under S. gor 


"` of the Transfer of Property Act and could, by doing so, claim a 


charge which they: could transfer to the plaintifs. S. or 
provides that any person having any interest in or charge upon the 
mortgaged property and any person having any interest in or 
charge upon the right to redeem the property may institute a suit 
for. redemption. S. 85 lays down that all persons having an 
interest in the property comprised in the mortgage must be joined: 


"as parties to any suit under this chapter relating to such mort- 


gage. The word “interest” must be taken to be used in the same 
sense in both the sections. Can it be held that a reversicner 
under the Hindu Law is a person having an interest within the 
meaning of these sections? I cannot hold that in a suit by the 
mortgagee for sale or foreclosure, sucha reversioner is a necessary 
party. Indeed it is doubtful whether he can be held to be a proper 


_ party at all. It follows that a reversioner cannot be held to be 


entitled to institute a suit under S. 91. In Ram Chandar 
v. Kallu,? Stanley, C.J. and Banerji, J. held that the reversionary 
heirs of the deceased husband of a Hindu widow in possession of 
his property as $uch could not maintain a suit for redemption, 
although the holder of a mere -easement and a- remainder man 
have been held eutitled toredeem in -England [see SHTON on 
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Judgment and Orders, 6th Edition, p. 1935: Pearce v. Morrss,*], 
I am on the whole inclined to hold that a reversioner can- 
not voluntarily claim to redeem a mortgage made by the last 
male holder or institute .a suit for that purpose. But does it 
necessarily follow that when a suit is instituted by a mortgagee 
for sale, the reversioner has not got asnfficient interest in the 
property to entitle-him to discharge the mortgage to prevent the 
loss of the property to which he would be entitled to succeed on 
the death of the widow ? Ido not think I am bound to hold 
‘that his rights stand on the same footing when he claims of his 
own accord to redeem and when he tries to save the property for 
the estate tipon the mortgagee attempting to sell it.. The right 
of a person interested in the payment.of money which another 
is bound by law to pay and who therefore pays it to be re-imburs- 
ed by the other is recognised in S. 69 ofthe Indian Con- 
tract Act. There is noreason for holding that only those who 
have an interest in a mortgaged property within the meaning 


of' Ss. 85.and or of the Transfer of Property Act can be. 


held to be interested in the payment of the money due on a 
mortgage created by the last male owner. It has been held by the 
courts in India that a reversioner is entitled to resist a claim for 
probate of a will alleged to have been made. by the last male 
owner by reason, of his interest in the estate. See Brindaban 
Chandra Shahav. Sureswar Shaha Paramantck?: Puttanna alias 
Keshava Bhatia y. Ramakrishna Sastrt.2 - As observed by Moo- 
‘Rergee J. inthe former case, “ although a.reversioner under the 
Hindu Law hasno present interest in the property left by de- 
ceased, yet it is manifest that he is substantially interested in 
the protection or devolution. of the estate: It is well settled that 
a reversioner can sue to.restrain waste. The reversioner can, if 
he makes outa proper case, obtain an order for the appointment 
of a Receiver. Hecan maintain a suit for declaration that an 
adoption by the female heir in possession is invalid. He can al- 
so sue for declaration that an alienation by the female heir in 
possession will not be operative beyond her life-time. This has 
now been placed beyond the possibility of disptitte by the pro- 
visions of. S. 42 of the Specific Relief Act, illustrations 
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(e) and (f) to which section show that such declaratory suits may 
be mainfained. Besides itis manifest that such a declaratory 
suit is maintainable by a remote reversioner, who would take 
an absolute interest in the absence of the immediate reversionary 
heir who has only qualified rights in the estate; and also, when 
the nearest reversioner has precluded himself from maintaining a 
declaratory action by his conduct or by omission to sue within 
the statutory period, a remote reversioner is entitled to maintain 
the suit.” In Civil Revision Petitions Nos. 343 and 344 of 1908 
it has been held by this court that a reversioner paying arrears of 
Government revenue in order to save the estate from sale is enti- 
tled to recover the same from the widow in possession. I am 
of opinion that the daughters had sufficient interest in the 
land to entitle them to discharge Muthu Goundan’s debt when 
the property was brought to sale and that by doing so they ob- 
tained a charge over the land which they were entitled to assign 
or charge in favour of the plaintiff. I must therefore hold that 
the plaintiff obtained a valid charge for the amount paid by 
him to discharge Muthu Goundan’s mortgage. The widows 
cannot contend that they have been put to any disadvantage by 
the redemption of Muthu Goundan’s mortgage by the daughters. 
The amount due to the plaintiff was disputed by the rst defen- 
dantin her written statement. The case does not appear to 
have been tried on the merits. We therefore reverse the decrees 
of the courts below and remand the suit to the court of first in- 
stance for disposal on the merits, The costs up to date will abide 
the result. 

Spencer, J:—I agree with my learned brother in thinking 
that the defendants Nos. 3 to 7 as reversioners were persons 
interested within the meaning of S. 69 of the Indian Con- 
tract Act in the payment of money which the widows, the defen- 
dant Nos. 1 and 2, were bound to pay to Muthu Goundan. By 
discharging the debt for which the property of the defendants 
Nos, r and 2 was on the point of being sold, I think ‘that they 
were equitably entitled to have a charge onthe property. This 
being so, I am further of opinion that the assignment or sub- 
mortgage by the defendants Nos, 3 to 7 tothe plaintif of their 
lien by the deed of July 3rd, 1909, was in law a valid transaction, 


The result will be as above stated. 
a cone} 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Justice Benson and Mr. Justice Sundara 
Ajiyar. i 


Kommeneni Chinna Veerayya (died) .. Appellant* 


I, (Plaintif) 
Kommeneni Lakshminarasimma 
and others .» (Respondents) 
(Defendants). 


C. P. Cy O. XXII. v,1~Abatement of suit—Hindu Law—Reversioners Chinna 
suit to set aside alienation by widow. MERIT 


A reversioner’s suit for a declaration thatan alienation by a widow is iia ase 
invalid abates on the plaintiff's death and it cannot be continued by the 
next reversioners, 


Second appeal from the decree of the Temporary Subordinate 
Judges Court of Gunturin A. S. in i54 of 1906 presented 
against the decree of the Court of the District Munsi of Gun- 
tur in O. S. No. 04 of 1905. 


Application to bring on record the petitioners as legal re- 
presentatives of the deceased appellant. 


The suit was brought by a reversioner to set aside an alie_ 
nation. He died pending the appeal in the High Court. The next 
reversioners soughtto be made parties, The question was 
whether cause of action survived. 


Nagabhushanam for appellant. 
: L. A. Govindaraghava Atyar for respondent. 


P. Nagabhushanam submitted that the cause of action did 
survive and relied upon AMduthusamt Mudaliar v. Mastlamant?. 


L. A. Govindaraghava Atyar relied upon Chiruvolu Punnam- 
mal v. Chiruvolu Perrazu® and Vishalaksht Ammal v. Sivara. 
mien? which the former expressly distinguishes and does 
not overrule the dicta of the Privy Council referred to in the 
the F. B. judgment. . 





* S. A, No 1519 of Igto aud C. Me P. No. 2053 of IgtI. 16th January 1912, 
I, (1909) I. L. R- 33 M. 342, 2. (1906) L.R; 29 M. 390°¢F.B,) 
. 3 (3904) I. L. .R. 27 M, 577, 


Chinna 
Veerayya 
Vv. 
Lekshmi- 
narasimma. 
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The Court delivered the following 


JUDGMENT :—The prayer in the plaint according to its 
terms is for a declaration that the 3rd defendant is not the zé/a- 
tom son of the 1st defendant’s father-in-law as wellas fora 
declaration thatthe rst defendant’s deed of relinquishment in 
favour of the 3rd defendant cannot affect the plaintifi’s rights 
as reversioner, The 3rd defendant raised various legal objec- 
tions to the maintainability of the suit for a declaration that 
the 3rd defendant was not the illatom son of the rst defendant’s 
father-in-law. To overcome these objections the plalntiff con- 
tended that his suit was really only one to declare the deed of 
relinqnishment invalid as against his reversionary rights. This 
contention was upheld and the suit was allowed to go on as one 
relating merely to the validity of the relinquishment. We can- 
not therefore now regard it as one relating to the 3rd defen- 
dant’s rights as an illatom son. ‘This court decided that ina suit 
by a reversioner for a declaration that a deed of alienation or. 
other instrument executed by a widow will not affect his rever- 
sionary rights abates on the death of the plaintiff and the cause 
of action does not survive to the next reversioner in Sakyahant 
Ingle Rao Sahib v. Bhavani Boyt Sahtb*, In Muthusawmt 
Mudahar v. Mastlamant? the cause of action was held to survive 
but that was on the ground that the plaintiff in the suit asked 
for a declaration on behalf. of himself and other reversioners 
Weare bound by Sakyahint Ingle Kao Sahib v. Bhavani Beyt 
Sakib? which was not overruled by Charuvolu Punnamma v. 
Chiruvolu Ferraza*, The Privy Council has held in Mahamed 
Umar Khan v. Mahamed Niaz ud-din Khan* that Article 118 
of the Limitation Act is not applicable to suits for possession, 
(see the Judgment of the Privy Council dated 14th December 
I91t which refers to and explains Zakur Tirbhuvan, Baha- 
dur Singh v. Raja Rameswar Baksh Singh”). The rights of 
the present petitioners who wish to prosecute the 2nd appeal. 
as legal representatives of the original plaintiff, to recover the 
property on the death of the rst defendant will not therefore be 


affected by their not being admitted as plaintiff's representatives 


I. (1904) I.L.R. 27 M. 588, @ (1609) LL.R. 33 M. 342. 
3; (1806) LI R. 29 M. 390. 4 (T911) 22 M. L. J. 240. 
§ (1906) 33 LA. 156; Li. R. 28 A727 ` 
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and we must-reject their application to be permitted to continue the 
appeal. The order of the Admission Court passed on 26th Octo- 
ber rgrr on the application is set aside. 


The second appeal abates. We make: no order as to the 
_ costs of the Civil Miscellaneous Petition. The respondents 
will be entitled to their costs of ‘the second appeal out of the 
‘estate of the deceased plaintiff. 


wt 


$ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present:—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 


Seshagiri Row .. Appellant* 
(Defendant) 
v. 
Vajra Velayudan Pillai .. Respondent 
(Plaintif). 


` Limitation Act, S. 14—Plaint ordered to be re-presented in proper courti- 
Computation of period 


Proceedings instituted wrongly in a court without jurisdiction cannot 
be deemed legally valid and capable of being continued'in anothe, 
court ; and where the plaint iustituted ina wrong court is re-presented in 


the proper court, the proceedings in the right court are not to be deemed 
as the continuation of the proceediugs in the wrong court for purposes of 
limitation. [Mohidin Rowthen v. Nallaperumal Pillai] followed.2 

Second appeal from the decree of the Temporary Subordi- 
nate Judge’s Court of Coimbatore in A. S. No. 47 of 1909 (on the 
fileof the District Court, Coimbatore) presented against the 
decree of the Court of the District Munsif of Coimbatore in 
O. S. No. 958 of 1907. 

T., M. EKrishnaswamt Atyar for appellant. 


V. Visvanatha Aiyar for respondent, 


> 


The Court delivered the following 

JUDGMENT.—The facts of this case are quite similar to 
those in Mohidin Rowthen v. Nallaperumal Pillat, and accord- 
ing to the decision in that case the suit is clearly barred ; but it 





* $, A. 433 of 1910. = 28th February 1912. 
I (1gtr1) 2I M. L. J. r000 
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is contended that an argument of importance was not submitted 
to the court in that case, which would have materially influenced 
the judgment. That argument is that when a plaint returned 
for presentation to the proper court on the ground of absence of 
jurisdiction in the court to which it was originally presented is | 
re-presented to the proper court, the suit itself must be regarded 
as a continuatiou of the infructuous suit in the wrong courte 
This argument cannot be upheld. Proceedings instituted with- 
out jurisdiction cannot be deemed as legally valid and capable 
of being continued in another court. -In the case in Zakhuroodeen 
Mahomed Eshan Chowdry v. Kurim Bux Chowdry and others! cited 
for the appellant, the suit was regarded as transferred from one 
court to another. In sucha case ofcourse itis the same suit 
that is continued in the court to which the transfer is made. The 
case in KhellafChunder Ghose v. Nusseebunnissa Bibee and others? 
is not in point as there the question was not one of limitation, 
though in one portion of the judgment the learned Judges who 
decided the case speak of the suit being the same where a 
plaint returned by one court is re-presented to another court, 
In Assan v, Pathumma® this court held that the original suit 
must be taken to have been newly amended and the case is 
therefore not similar to this case. Abboye Churn Chucker buty 
v. Gour Mohun Dutt and another* is a decision against the 
respondent’s contention. Section 14 of Act XV of 1877 proceeded 
on the basis that where a plaint was returned under S. 20 of Act 
XIV of 1882 and presented again to another court, the suit must 
be regarded as anew one and not as a continuation of the former 
suit. We see no reason to differ from the decision in Mohtdin 
Rowthen v. Naliaperumal Pillai. We allow the second appeal 
and dismiss the suit. We make no order as to costs. 





1 (1865) 3 W- R. C. R. 20. 2. (1871) 16 W. R.C. R47 
"3. (1899) I. L. R, 22 M. 494. oe 4 (1875) 24 W. RCR 26, 
eS ‘ ° ge (xgrt)'ax M, L. J. 1000, f ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Justice Abdur Rahim and Mr. "Justice 
Sundara Aiyar. a 


C. V. Gangadara Sastri .. Appellant® 
v. (Claimant) 
The Deputy Collector of Madras .. Respondent 
(Referring Oficer) 


Land Acquisition Act, S. 25, Cl. (1), Ss, 18, 11—" Less than the amount Ea 
awarded by the Collector” — Jurisdiction of court to go into whole question of 


the amount of award on reference with specified objection— Jurisdiction to The Deputy 
gs i A ae Collector of 
lessen amount of particular items subject to the proviso in Cl. (D, S. 25. Madras. 


On a reference under S. 18 of the Land Acquisition Act it is competent 
to the Judge to hold that the claimant is entitled toa sum less than what 
the Collector would give him as regards some of the items included in the 
award, provided the total amount of compensation awarded by the Collector 
is not reduced. 


The words “less than the amount awarded by the Collector” in C1, (1) 
of S, 25 of the Act is the total amount and not what is given under differen t 
heads which make up the aggregate amount awarded. 


. When a reference is made under S. 18 the whole question as to how the 
compensation is tobecalculated isto be necessarily re-opened and not 
merely the parlicular objection. 

Appeal from the award of the Chief Judge of the Presidency 
Court of Small Causes, Madras, in Land Case No. 42 of 19009. 
The facts appear sufficiently in the judgment.; 


= F. L. Rosario for appellant -—The jurisdiction of the court is 
limited to determining the objection by the claimant (S. 20). 
The court cannot reduce the amount awarded by the Collector 
(S. 25). No right is reserved tothe Crown to counterclaim. 
Beyond a doubtit has no right to object to the award of the 
Collector. The court has to consider the correctness of the 
allotment by the Collector with reference to the objections of the 
claimant. Itis not open toit to support oneitem in the 
Collector’s award on the ground that the Collector has allowed on 
another item too much. The matter becomes clear when the 
effect of such tinkering with the Collector's award on the question 
of apportionment is considered. Different parties might be in- 
terested in different items. Is the allowance on one item not to 
be enhanced because allowance in another item is less and the 
parties interested to be de prcjadiced ? He referred also to Ss. 19, 





`a A No. A4 of gto. ` 22nd'February tora‘ 
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eee 21, 23 and 26. He cited B. Z. S Ne Company v. PA 


‘ 1 ; 
The Depuis of State for India; Abu Bekar v. Feary Mohun Mookerzee. * 


parte Ps of The Advocate General for respondent :—5. 25 prescribesthat 
the amount awarded shall not be reduced. Subject to, this, the 
court is to assess the value as prescribed in S. 23. The law 
does not contemplate the Collector stating the various items 
that compose the compensation amount. Evenif he did, the 
court shall have to assess afresh if the party objects. Thecourt 
is not restricted to the consideration of the objections put for- 
ward by the party. The existence of objections by the party isthe 
condition precedent to the assessment under S. 33. Once there 
are the objections, the Court assesses as required by S, 23. 
B. 1. S. N. Company v. Secretary of State? is wrongly decided so, 
far as this question is concerned. 
The Court delivered the following 
JUDGMENTS Abdur Rahim J.—This is an appeal by one 
Mr. C. V. Gangadara Sastri from the award of the Chief Judge 
of the Presidency Small Cause Court in a land acquisition case and 
the only question we are asked by the appellant's vakil to con- 
sider is whether it was competent for the learned Judge to.hold 
that on some of the items included in the award of the Collector 
the claimant was entitled toa sum less than what the Collector 
would give him though, on the whole, the total amount of com- 
pensation awarded by the Collector has not been reduced. ‘The 
property acquired i is a certain quantity of land and buildings 
standing on a portion thereof. .The Deputy Collector awarded 
as coinpensation a sum of Rs. 5,404-3-5 which consisted of the 
following particulars :— : 


Rahim J. 


Rs.. A. P 

I. Land at Rs. 1,000 per ground „e>  «« 1,700 0 O 

2. ‘Superstructure. . me i ga anO “On 0 

3. Trees .. hes xi pay. Sie .« 26 4-0 
4. Compensation for loss caused. by, severance _ 


of acquired land from other laud of the . 

_ claimant: .. i s. ++ T,000 O 

7 Ss | 15 per cent on (x), (2) ang & T f s. 574 7 
EL UOT. L, Le R g8 Cag TTT EJO LL RGEC. 4g 


lean o | 
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The appellant:applied for and obtained a reference against nar ri 
the Collectors award under S. 18. He.claimed Rs. 10,000, » | 
ae i The Deputy 
objecting to the finding of the Collector under each head. The Collector of 
Land Acquisition Judge would allow more than the Collector Maes: 
under heads (1) and (3) but less than what he gave under heads Rahim J. 
(4) and (5) and agreed with the Collector as to item (2). In the 
result, the figure arrived at by the Judge is somewhat below that 
of the Collector, but as he was not at liberty to award less than 
what the Collector has given, the Judge has confirmed the 
Collector's award. ‘The contention of the appellant is that while 
the Judge was right in increasing the Collector’s allotments 
under (1) and (3) it was not permissible for him to award under 
_ heads (4) and (5) less than what the Collector awarded, so that 
the total sum awarded by the Collector should have been increased 
by the sums which the Judge would give under (Ir) and (3) in 
excess of what the Collector had given. The argument is that 
under'S. 20 the court is only to determine the objection to 
the award as made by the claimant and there is no provision in 
the Act for the filing of any cross-objection by the Secretary of 
State. Hence where a person interested objects to one of the 
items composing the award on the. ground that it has been un- 
dervalued and claims something more than what the Collector 
has allowed under that head, all that the court is entitled to do 
is to allow or reject the excess claimed either z» fofo or in part 
' but cannot reduce what has been awarded by the Collector on 
that account. ‘The contention is based ona ruling reported in 
British India Steam Navigation Company vw. Secretary of Siate 
for India,* where the particular question is considered. With 
all respect to the learned Judges (Mfookerjee and Sharfuddin 
JJ.,) who decided that case I am unable to accept the ruling ‘as 
correct, In that case, the claimant had not disputed the items 
in question andon that grounda distinction may perhaps be 
drawn between that and the present case in which the appellant 
disputed before the court allthe items making up the award. 
But, having regard to the reasoning employed, in the Calcutta 
case, I do not think that the distinction would be either sab- 
stantial or satisfactory. At all events I am clear that the entire 
scheme of the Land Acquisitior® Act shows that the only limitation 


Poan anaana aaaea aa aa aaa a a a aaa aa aaa aaa aa a_a 


I. (Igto) I. L. R, 38 O. 230. 
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, upon the power of the court in awarding what it considers to be 


proper compensation is that contained in S.25, the first sub- 


Gollector of section of which lays down that the amount awarded to the 


Madras, 


Piria 


Rahim J. 


applicant by the court shall not exceed the amount claimed by 
him .before: the Collector or be less than the amount awarded by 
the Collector under S. rx. What is meant by “less than the 
amount awarded by the Collector” is obviously the total amount 
and not what is given under different heads with reference to 
which the entire amount is arrived at. S. rx, Cl. (#2), requires 
that the Collector should make an award of the compensa- 
tion which should be allowed for the land; and however 
the compensation may be calculated it is the sum total allowed 


. as compensation which is one of the subjects of the award under 


this sub-section. ‘The other provisions of the Act leary confirm 
this inference. For instance, Ss. 18, 20 (c), 23 and 30 all 
speak of “te amount of compensation and S. 28 of ¢#e sum 
which the Collector ought to have awarded as compensation and 
of ¿ke sum which the Collector did award as compensation. One of 
the points on which a claimant is entitled to ask for a reference 
to the court under S. 18 is the amount of compensation 
payable to him, that is to say, he may claim more than what the 
Collector has given; once that is referred the whole question as 
to how the compensation is calculated is necessarily re-opened so 
that the court may determine whether the claimant is entitled to 
more than what has been given to him. Ne doubt he is requir- 
ed to state in his application for reference the grounds of his 
objection tothe award but that is required apparently to facilitate 
enquiry. Similarly, as to the form of the award, 8. 26 requires 
the court-to specify the amounts awarded under different clauses 
of S.-23 and the grounds for awarding each of the said amounts 
apparently for the same reasons as the Civil Procedure Code re- 
quires that the judgment of a Subordinate Court shall contain. 
certain particulars. None of these provisions indicate, to my mind, 
that the objection*to the award to be determined under S. 18 is 
not whether'the total sum awarded is less than what it ought to 
be, but whether the valuation by the Collector of each of the items 
objected to is less than the proper-valuation.. I.am-therefore un- 
able to accept the decision iu- B, Z. S. N. Co. v. Secretary of 


PART IX.] THE MADRAS LAW JOURNAL REPORTS. 383 


State for India! as laying down the law correctly on the point. 

On the other hand, Iagree’ with the view expressed 'in Hugli 
Mills Co. v. The Secretary of State for Indta,? that when a refer- L 
ence is made to court the whole case is referred subject, of 
course, to the limitation contained in S. 26 and not merely the 
particular objection. The fact that the Secretary of State cannot 
apply for a reference does not seem to me in any way to militate 
against this construction of the Act as supposed in B. Z S. N. 

Co. v. Secretary of State for India +. Probably the reason why 
the Secretary of State cannot question the award of the Col- 
lector by asking for a reference to court is that the Collector 
is regarded in this connection more or less as agent of the Secre- 
tary of Siate su that his award stands much on the same basis 
as an offer by an intending purchaser. If that be the underlying 
principle of Ss. 18 and 25, it stands to reason that what should 
be regarded to be of importance to the parties as the ultimate ques- 
tion for determination is whether what is offered by the Collector 
on the whole and not the way in which he arrived at the figures 
should be accepted by the claimant. Further, asI have already 
pointed out in this case, the appellant objected to'the Collector’s 
findings on all items, though I base my decision on the broader 
ground. I may also observe that none of the cases relied on by 
Moorkerjee and Sharfuddin JJ.in B. I. S. N. Co. v. Secretary of 
State for India + as I read them, support the propositon 
which they would lay down. All that those cases, wzz., Abu 
Bakar v. Peary:Mohan Mukerjee,* Mahammad Shaft vw. Haran 
Chandra Mukerjee, Gobinda Kumar Roy Chowdhury v. De- 
bendra Kumar Roy Chodhury, Prabal Chandra Mukerje v. 
Raja Peary Mohun Mukerjzee,tand Promotha Nath Mitrav Rakhal 
Das Addy® decide is that it is not open to a person who made no 
claim before the Collector to raisea question which has not been 
referred to the court for the first time before the judge. On the 
other hand, the construction I have placed upon the provisions 
of the Act in question agrees with what has been held by the 
Tribunal of Appeal in Bombay as reported in Mr. Campbell’s 
Commentaries on the Land Acquisition Act, page 112. 








I. (1910). L. L. R. 38 C. 230, : 2 (1903) 12 Č. L. J. 489. 
3. (1907) I- L. R. 34 C 451. 4. (1908) 12 C. W, N, 985, 98 987, 
5: (1910), 110. L. J. 420. 
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IL am therefore of opinion that the view of the- law upon 
which the learned Chief Judge proceeded is tight and the appeal 
must be dismissed with costs. 


Sundara Aryar J.—The question raised for decision in this 
case is of some importance. The Deputy Collector of Madras, 
acting as Collector under the Land Acquisition Act, made an 
award under S.1r of the Act determining the compensation 
payable to one Gangadara Sastri a part of whose house was 
acquired by Government for the Corporation of Madras. The 
amount awarded by him was Rs. 5, 404-3-5 and was made up of 
4 items, namely, compensation for the site, for the superstructure 
and for trees respectively and compensation for damages caused 
by the severance of the land acquired from the claimant's other 


‘land. The amount awarded by the Collector for the last item 


namely, the damage caused by severance, was Rs. 1,000. The 
claimant had claimed before the Collector a larger amount for 
each of the items. The amount he claimed for the last item was 
Rs.1,865. After the award, he applied to the Collector requiring 
that the matter be referred for the determination of the court. The 
learned Chiet Judge of the Small Cause Court, acting as the 
Land Acquisition Court, passed an award determining the com- 
pensation payable under the several heads. He was of opinion 
that the claimant was not entitled to more than Rs. 480 for the 
last item, 2. ¢., the damage caused by the severance of the land 
acquired from the rest of the claimant’s property and he ac- 
cordingly reduced the amount under that head. He awarded 
larger amounts to the claimant for. the other three items than 
those awarded by the Collector. But in consequence of the 
reduction of the fourth item the total amount due tothe claimant 
was found by him to be Rs. 5,2&4-6-7 only which was less than 
the sum awarded by the Collector, namely, Rs. 5,404-3-5. As 
under S. 25 of the Act the amount awarded by the court could 

not be less than the amount awarded by the Collector the Judge 
in the result awarded to the claimant the amount of the Collector’s 
award. The poirt argued in the appeal is that the learned Judge 
had no power to reduce the amount awarded by the Collector for 
the damage caused by the severance of the portion of the house 
from the portion not taken up. Mr. Rosario, the learned Vakil 

for the appellant, has elaborately examined before us the. 
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Gangadara 


provisions of the Land Acquisition Act in order to make good his “8th 


contention. But in my opinion he has failed to establish the ae 
correctness of his position. S. 25 (1) enacts that "when the Collector of 
applicant has made a claim to compensation * * *# the stots 
amount awarded to him by the court shall not exceed the amount ET. 
so claimed or be less than the amount awarded by the Collector 

under S. r1”. S. 11 provides that the Collector after making 

the enquiries referred to in the section shall make an award 

under his hand of (i) the true area of the land; (ii) 

the compensation which in his opinion should be allowed 

for the land; and (iii) the apportionment of the said com- 
pensation among all the persons known or believed to be 
interested in the land”; and in determining the compen- 

sation to be allowed, the Collector is to be guided by 

the provisions contained in Ss. 23 and 24 which lay down what 

matters shall and what matters shall not be taken into account in 
determining the amount of compensation to Le awarded for the 

land’ acquired under the Act. There can be no doubt that the 
compensation which shoud be allowed under S. 11 (2) means 

the total amount of compensation awardable for the land inclu- 

ding all the various items or considerations mentioned in S. 23 

one of which is “the damage (if any) sustained by the person 
interested * . * by reason of severing such land 

from his other land.” S. 25 (1), therefore, in providing that the 

. amount awarded by the court shall not exceed the amount claim- 

ed by the applicant or be less than the amount awarded by the 
Collector under S. 11, must necessarily also refer to the total 

amount awarded by the Collector or claimed by the applicant for 

nis land pursuant to any notice given under S.g. It is 
‘impossible, in my opinion, to hold, by virtue of anything contain- 

ed in S. 25 alone, that with regard to each item making 

- up the total amount of compensation due for the land tue court 

cannot exceed the amount claimed by the applicant or diminish 

the amount awarded bythe Collector; Is there then any other 
provision in the Act which supports the appellant’s contention 

that the Judge cannot diminish the amount awarded by the Col- 

‘lector under any one of the items making up the total amount of 
compensation to be awarded for the land ? Strong reliance is 

placed by Mr. Rosario on S. 20. That section says that “ the 

court shall thereupon cause a notice specifying the day on which 
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their ‘appearance before the court on that day, to be served on 
the following persons, namely : (a) the applicant ; (4) all persons 


interested in the objection except such, (if any), of them as have 


consented without protest to receive payment of the compensation 
awarded ; and (c) if the objection is in regard to the area of the 
land or to the amount of the compensation, the Collector’. Mr, 
Rosario’s argument that the “objection” referred to in the! section 
must be the objection raised by one of the claimants to compensa- 
tion and not by the Collector or Government is, in my opinion, 
clearly right. The objection mentioned in the: section is that 
already referred to in S. 18 which lays down that “any person ` 
interested who has not accepted the award may require 
that the matter be ‘referred hy the Collector for . the deter- 
mination of the court.” There is no provision authorising the 
Collector or the Government to raise any objection to the 


-Collector’s- award and ‘to require a reference to the court. 
Mr. Rosario further contends that the privision “the court is 


to proceed to determine the objection” means in cases when the 
objection is to the amount of compensation any particular objec- 


‘tion that the applicant may make to that amount, and that 


therefore the court has no power to adjudicate on anything 
except the objection, to the amount raised by the applicant. In 
other words a reference by the Collector must be taken to be of 


‘any particular objection to the amount of compensation raised by. 


the applicant. I am of opinion that this contention is not correct 
as will appear irom an examination of some of the sections of the 
Act to be presently made. But I may observe, to begin with, that 
the contention of the appellant wouid raise a serious difficulty 


-in the interpretation of 5, 25 (x1). In as much as according. to 


that contention the Judge having power only to consider the 
claimant’s objection that he is entitled to a larger amount than 


‘he gets under the Collector’s award under any of the items making ` 
up the total amount of compensation, the total amount that the 


Judge would find due could not be less than the amount awarded 
by the Collector, the Judge having power only to increase the 
amount under one or other of the items making up the total. 
What then is the necessity for laying down in S. 25 (1) that.the 
total amount awarded shall not be less than the amount awarded 


- by the-Collector under $: 11? The provision would be necessary 
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if the Collector is at liberty to increase some of the items and to 
reduce others. The learned Vakil for the appellant has not 
been able to suggest any solution of this difficulty. The in 

ference to be drawn trom S. 25 (x) is that the restriction on the 
Collector’s power does not refer to lessening the amount due 
under any individual item going to make up the amount of com- 
‘pensation but only to the total amount of compensation. An 
examination of the other relevant sections of the Act, in my 
opinion, confirms this view. It shows that in laying on 
the Collector the duty of referring the objection of the 
complaint 5. 20 refers to the “objection” to the total compensa- 
tion awarded for the land by the Collector and not to the amount 
Settled for any of the individual items making up the total com- 
pensation. S. zoevidently refers back to S. 18 (x1). That section 
entitles a person who has not accepted the Collector’s award to 
require that ‘the matter? bereferred by the Collector for the 
determination of the court “whether his objection be to the 
measurement of the land, the amount of the compensation, the 
persons to whom it is payable, or the apportionment of the com- 
pensation among the persons interested.” The objection is one 
or other of four kinds. One of them is the amount of compensa- 
tion. It is not one referring to the amount awarded under any 
_ particular item making up the compensation but tothe award 
of compensation as a whole. No right is given toa claimant 
to require the Collector to refer to the, court his objection to the 
amount awarded under a particular item taking up the com- 


Gan gadara 
Sastri 


Y. 

The Deputy 

Collector of 
Madras. 
Sundara 
Aiyar J. 


pensation by itself without referring the question of the total” 


ammount of the compensation. Hisright is to require “ that ‘the 
matter’? be referred by the Collector for the determination of the 
court.” ‘The matter’ is the objection ‘to the measurement of 
the land, the amount of the compensation, the persons to whom 
it is payable} or the apportionment of the compensation among 
the persons interested. This is rendered clearer by S. 20. It lays 
down on whom the court should direct notice to be served 
according as the objection isto the area of the land or the 
amount of compensation—sée Cl. (¢)—or to the persons to 
whom it is payable and its apportionment between them—see 


Gangadara 


Sastri 


u 
The Deputy 
Collector o 


Madras. 


Sundara 
Aiyar J. 
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Cl. (b. It follows out the classification with reference to the 
applicant's objection already adopted in S. 18. The matter to 


f be referred under S. 18 and the objection referred to therein must 


be the same as the objection referred to in S.20 as the court 
must evidently decide the matter referred to in S. 18. Section x9 
accordingly requires the Collector, in making the reference, to 
state for the information of the court the various matters speci- 
fied in the section, namely, the situation and extent of the land, 
the names of the persons whom the Collector has reason to 
think interested in the land, the grounds on which the amount 
of compensation was determined, &c. Here again the objection 
is regarded as one to the amounts of the compensation, that is, 
the total amount ofthe compensation. In the case of such 
objection the Collector has to statethe grounds on which the 
amount of compensation was determined. These grounds will 
no doubt state the amount which the Collector considers to 
be due to the claimant under each of the items mentioned iu S. 23, 
Section 18, Cl. (2), requires che claimant to state the grounds on 
which objection to the award is taken. If the objection be to the 
amount of compensation he would, in stating the grounds on 
which he objects, naturally mention the amount he claims under 
each of the items making up the total amount. So far then as 
Ss. 18 and 20 are concerned, they show that the reference by the 
Collector must relate to the total amount of compensation and 
that the court should decide the total amount to be awarded. 
Ss. 23 and 24 strengthen this conclusion. S. 23 lays down that 
“in determining the amount of compensation to be awarded for. 
land acquired under this Act, the court shall take into consider- 
ation— first, the market value of the land; secondly, the damage 
sustained by reason ofthe taking of any standing crops or 
trees; ¢hirdly, the damage sustained by the claimant by 
reason of the severance of the land from his other land; fourthly, 
the damage stistained by the reason of the acquisition injuriously 
affecting the clafmant’s other property; #/¢hly, the reasonable , 
expenses incidental to the claimant being compelled to change 
his residence or place of business; sex¢h/y, the damage resulting 
from the diminution of the profits of the land between the time 


A - 


pas 
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of the publication of the declaration under $.6 and the time of ar are 


the Collector’s taking possession of the land.” Evidently the oe 
sectioy requires the court to take each of these matters into ea , 
‘account in all cases of reference to him. This can be done only Madras. 
if the whole question of the amount of compensation be opened aT 
before the court and not if the jurisdietion of the court is con- 
fined tothe decision of øn objection relating to any one of the 
matters mentioned in the various clauses of S. 23. Section 26 again 
says that every award under part III of the Act should specify 
the amount awarded for the market value treated of in S. 23 (1), k 
Cl. (¢), and also the amounts awarded under each of the other 
sub-clauses of S. 23 (1). There are only two restrictions placed 
on the jurisdiction of the court to consider the whole question 
of the amount of the compensation to be paid for the land 
claimed by the applicant: one laid down iu S, 2r that “ the 
scope of enquiry in every such proceeding shall be restricted to a 
cousideration of the interests of the persons affected by the 
objection”; and the other laid down in S. 25 that the amount 
awarded by the court shall not exceed the amount claimed by 
the applicant or be less than the amount awarded by the 
Collector under S. rır and that when the applicant refuses to 
make a claim or has omitted without sufiicient reason to make a 
claim before a Collector the amount awarded by the court should 
not exceed the amount awarded by the Collector; and that fur. 
ther when his omission to make a claim is held by the Judge to 
have been due to a sufficient cause the amount to be awarded by 
the court should not be less than, and may exceed, the amount 
awarded by the Collector. Iam therefore of opinion on the 
interpretation ofthe Act that the Judge had the right, and was 
bound, to decide the total amount. due io the claimant for the 
compensation and the amounts due under each of the items 
making up the total amount and that nothing in the Act places 
any restriction on his power to award a less sum under any one 
item thanthat awarded by the Collector. 

I will now refer to a decision of the Calcutta High Court 
strongly pressed on our attention by Mr. Rosarios namely, the 
case of British India Steam Navigation Company v. Secretary of 
State for. Indra 1}. In that case the question was raised whether 

I. (i910) L&R: 38 C. 230. 
ðr. 
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Gangadara the Land Acquisition Judge has jurisdiction to review 
v. the award at the instance of the Collector in so.far as it 
pice is not challenged by the claimants and to re-examine items 
Madras. not controverted by them. Mookerje and Sharfuddin JJ. 
Sundara held that he. could not do so. The learned Judges admit that 
Atyar J. í : : 
S. 18 is “comprehensive eenough to afford some basis for an 
argument that the whole question of the amount of compensa- 
tion is referred,” They say: “But this view, we think, is sufficient- 
ly negatived by S. 20 which directs the court to determine the 
objection, that is, the objection of the claimant. Because 
the claimant objects to a particular itemand obtains a reference, 
the court cannot review another, a totally distinct and un- 
connected item.” The argumentis evidently based on the as- 
sumption that the claimant is entitled to object to a particular 
item only which, for reasons already stated is, in my opinion, un= 
sound. The learned Judges put an illustration in support of 
their position. They say: “To take a concrete illustration, 
suppose the property acquired island and a building thereon. 
The Collector in his award values the land at Rs. 500 a cotta 
and allows Rs. 1,000 for the house. The claimant obtains a ` 
reference on the ground that the land has been‘undervalued ; is^ 
it open to the Secretary of State, who cannot obtain a reference ~ 
under S. 18, to urge that the building has been overvalued, to 
such anextent that the objection of the claimant as to the 
undervaluation of the land, however well founded it may be, 
must fail ? We are not prepared to hold that such a procedure 
was contemplated by the legislature.” It is no doubt true that 
the Collector could not obtain a reference under S. 18, but that 
does not affect the question whether the claimant, when he 
requires a reference, can require that one of the items of compen- 
sation for the land in question should alone be referred and 
whether his right is not restricted to require the whole question 
of the compensation awardable for the land to be referred to the 
Judge. Ifthe Judge’s duty is todecide the question of the 
compensation payable for the land stating the amounts due 
under the variðus headings mentioned in S. 23, then the 
Collector has a right to adduce evidence and to prove what 
the amount awardable under each item is. To allow the Secre- 


tary of State to do so would not bein substance to hold, as 
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apparently considered by the learned Judges, that a reference sai ra 


under S.18 may be made at the instance not merely of the claimant as 
but also of the Secretary of State for India or to enable the Secre- Colector of 
tary of State to achieve by an indirect method what he cannot — 

; Sundara 


obtain directly. There is nothing unreasonable in holding that if AiyarJ. 
a claimant chooses to require a reference the whole question of the _ 
compensation is then open before the Judge to be decided by 
him although the Secretary of State has in the fist instance no 
right to require a reference. Reference is made in the 
judgment of the learned Judges to some previous deci- 
sions of the Calcutta High Court the principle under- 
lying which decisions is said to support to some extent the 
view taken by the learned Judges. On an examination of those 
cases I am unable to find that they lend any substantial support 
to the view taken in Britisk India Steam Navigation Company v. 
Secretary of Stats 1. Three of them, Gobinda Kumar Roy Chow- 
dhury v. Debendra Kumar Roy:Chowdhury?, Mahommad Safi v. 
Haran Chandra Mukerjee? and Prabal Chandra Mookerjee v. 
Raja Peary Mohun Mukerjee, + merely lay down that it is not 
open to the Land Acquisition Judge to go into questions raised 
by the parties who did not object to the award and apply for a 
reference. This restriction on the jurisdiction of the Judge is 
specially laid down in S. 2x1 of the Act. See also S. 20, Cl. (6), 
Abu Bakar v. Peary Mohan Mookerjee® is also substantially to 
the same effect. There a certain portion of the compensation 
awarded by the Collector for trees was allotted by him to the 
Zamindar and another portion to the under-tenants ‘holding 
under the tenants of the land. The tenants objected to the 
allotment of the award for trees wholly to the under-tenants. 
Onthe reference coming on before the court, the Zamindar 
claimed the entire amount awarded as the value of the trees 
although he did not require a reference of the question of com- 
pensation to be made to the Judge. S. ar would elearly bar the 





I, (1910) I. L. R. 38 C. 230. 2. (1908) 12 C. W. N. 98. 
3. (t908) 12 C. W. N. 985. s 4. (1908) 12 C, W. N. 984, 
© 5 (1907) LLR. 34 C 451.. 
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‘Gangadara Zamindar’s contention. The view taken in Hughly Mills Co. 


Sastr 
v. 


The Deputy 


V. The Secretary of State for India in Council * is, on the other 


Collector of Hand, in my opinion, clearly in conflict with the decision in 
Madras. British India Steam Navigation Company v. Secretary of State 
Sundara for India *, because it was there held that although the claimant 


Aiyar J. 


might fail to substantiate the particular ojection raised by him 
to the Collector’s award of compensation it was still the duty of 
the court to arrive at its own conclusion as to the amount of 
compensation to be awarded to the claimant and that it could 
not confirm the Collector’s award without doingso. Thelearned 
Judges, Harington and Brett JJ., observe: “If then the award of 
the Collector has been, arrived aton a wrong principle the 
question has been raised whether the court is bound to accept 
the award if the claimants fail to make out their case or whether 
it is not the duty of the Judge, having regard to all the evidence 
and to all the circumstances of the case, himself to determine 
what is a fair compensation- for the land acquired. The learned 
counsel has contended that it rests with the court to determine 
the compensation to be awarded, and that for that purpose the 
Judge is in no way bound by the award but that he should con- 
sider and weigh the evidence on which it has been based in the 
same way as he considers and weighs the other evidence in the 
case and then come to his conclusion. In this contention we are 
of opinion that the learned counsel is right. The whole case is 
referred, not merely the objection, for determination, and the 
provisions of the Act clearly indicate that the award itself is only 
important in the trial of the reference in determining the question 
of costs.” Itis observed in British India Steam Navigation 
Company v. Secretary of State for India 2 that “an examination 
of the judgment, however, taken along with the points in con- 
troversy in that case makes it clear that the question now raised 
did not arise for consideration at all,and the isolated passage 
upon which reliance is placed cannot be deemed to embody a 
judicia] determination of this point.” With all deference I am 
unable to appreciate this observation. In Hughl: Milis Co. v. The 
Secretary of State for India tn Council > the Land Acquisition 
Judge, after finding that the claimant had failed to sub- 
stantiate his ojection, proceede@ to consider what conclusion he 


E (1903) 12 C.L. J. 489. a@ (1910) I-L. R. 38 Cy 230. 
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should come to himself with respect to the proper amount of oes 
compensation to be awarded tothe claimant, and the learned in ae 
Judges of the High Court held that he was bound todo so and ‘Collector of 
that his jurisdiction was not confined to deciding whether the Maiak 
claimants objection was well founded, a view which is not in PEA 
accordance with that taken in Ariftsh India Steam Navigation 

Company v. Secretary of State for India 1. The conclusion Ihave 

arrived at is in accordance also with the view taken by the 

Bombay Tribunal of Appeal, a body appointed by Statute to 

decide references made by the Collector under the Land Acquisi- 

tion Act—see page rr2 of Campbell’s “Land Acquisition Act.” I 

hold that the learned Land Acquisition Judge in this case was 

entitled to reduce the amount awarded by the Collector for the 

damage sustained by the claimant in consequence of the 

severance of the portion of his land taken up from the remainder 

of his land. This appeal must therefore be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Miller, 
G. Narayanasawmi Naidu, Receiver, 
Nidadavolu and Melur estates .. ` Appellant* 
| v. (Plaintif) 
Chintalapati Subbaraju, Minor, by Mother 


and Guardian Bangariah.. -. Respondent 


(Defendant). 
Official statements — Presumed accuracy of — Interference in second Narayana’ 
a $ pea L. swami 


i Naidu 

The accuracy of a statement. prepared by the Revenue Department that p 
a particular field was cultivated, on the footing of which the plaintiff had SRT 
to pay revenue which the defendant was bound to pay, need not be proved Sl ke 


araju. 
by the evidence of some one present on the spot at the time the inspection 
of the field was made. 


Second appeal from the iene of the Subordinate Judge’s 
Court of Kistna at Ellore in A.S. No. 456 of 1909 presented 
against the decree of the court of the District Munsif of 
Narasapur in O. S. No. 88 of 1907. 

K Srinivasa Atyangar for appellant. 

R. Kuppusamt Aryar for respondent. 
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The Court delivered the following 

JUDSMENT :—We think the Subordinate Judge was 
clearly in error in supposing that it was necessary for the plain- 
tiff to prove the cultivation of the go acres by the evidence of a 


- witness who actually saw that area under cultivation. He has 


Venkayya 
Läkshmiiak. 


also entirely misunderstood the effect which should be given to 
accounts prepared in the ordinary course by a public officer, as 
Exhibit A has been prepared in this case. ‘There is no reason 
why exhibit A should not be acted upon as a correct account, It 
shows that the Government officer, after enquiry, found that the 90 
acres were cultivated, and it is also proved that the defendant 


did in fact pay Rs. 450, the Government water rate on that area. 


The defendant gives no explanation for this having been paid if 
the land was not cultivated. He calls no evidence whatever to dis- 
prove the cultivation. We set aside the decree of the Subordinate 
Judge and restore that of the District Munsif with the modifica- 
tion that the decree amount is payable only out of the assets of 
the defendant’s grandfather with costs in this and in the lower 
appellate court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Sundara Aiyar. | 


Gorigala Venkayya and others ..  Appellants* 
| De 7 (Plaintiffs) 
Mugunta Lakshmiah and others .. Respondents 
| E (Defendants). 


C. PCO. XX. 1, % 53, (6)—Scope—Attachment befere judgment. 
O. XXI, r. 53 C P. C, applies to cases of attachment before judgment. 


Appeal from the order of the District Court of Guntur on 
E. A. No. 524 in C. P. No. 6 of 1909 in O. S. No. x15 of 9105. 


P. Nagabhushanam for appellant. 
Respondent nol represented. 
The Court delivered the following 


JUDGMENT :—The first question argued in this appeal 
is that an enquiry ought to have been made whether the judg- 
ment debtor had notice of the attachment or not ; but no such 
question was raised before. the lower court. The next question 
C FGM: A No. 6o of rire 25th March gt 
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that is argued is that O. xx1, r. 53, Cl. (6), does not apply to cases Venkayya 
where the attachment was made. We do not find any sufficient Lakshmiah. 


reason for excluding fromthe operation of this rule cases of 
attachment before judgment. The appeal is dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, at Chief Justice, 
and Mr. Justice Sankaran Nair. 


V. Venkatanarayana Pillai ae Appellant’ 
© V., (Plaintif) 
V. Subbammal and another .. Respondents 
( Defendants). 


Hindu Law—Will—Authority to adopt given by the 1st will—Second in- Venkata- 
valid will—-Effect of, on the first—Authority to adopt—Doctrine of dependent Narayana 
revocation. 

Prima-facie a devise which is inoperative as a disposition of propeity 
is also inoperative as a revocation of an earlier disposition; but where the 
infirmity of the second will is apparent on the face of the will and the de- 
fect intrinsic, the second will does not operate as a revocation of the earlier, 
devise; and where the will is inoperative for.reasons outside the instru- 
meni it operates as a revocation of the earlier devise. 

. A Hindu stated by will that he had selected a persoù for adoption and’ 
farther directed that in case the said adopted son happened to die in the’ 
life-time of the testator’s widow she should make another adoption. Subse.. 
quently, he made the adoption of the intended person himself, and ona 
later date he made a second will directing that on the death of the adopted 
sou the property should devolve in a certain manner. The second will 
made no mention of the first, and was found invalid on the ground that the. 
testator had no power to dispose of the joint family property. 

Held —(1) That the second will did not operate so as to revoke the 
authority to adopt conferred by the first on the widow. 

(2) That the fact that the testator himself adopted did not put an end 
to the authority to adopt conferred by the first will, ) . 

(3) That the earlier will was admissible in evidence in a suit for de» 
claration that a second adoption by the widow is invalid. 


Appeal from the decree of the Hon'ble Mr. Justice Wallis 
in C. S. No. 141 of 1907 on the file of this court in its Ordinary 
Original Civil Jurisdiction. 

K. Srintvasa Iyengar and A. A RNN. lyer for appel- 
lants. 

The Advocate-General (P. S. Sivaswamd Iyer), T. R. Venkata- 
rama Sasiri and A. Viswanatha Iyer for respondents. 
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K. Srinivasa Jyengar :-—My first contention is that under 
the earlier will there is no authority for the widow to adopt 
when once the adoption of Venkatakrishna is completed. 
In clause 2 the testator says that in case he died before com- 
pleting the adoption, Subbammall (the widow) is to complete 
the adoption. In the last clause but one again, he says that the 
wife is to adopt another boy incase a danger happens to the testa- 
tor’s grandson Venkatakrishna. ‘The expression ‘ grandson” 
indicates that the authority to adopt another boy is contingent 
on the death of Venkatakrishna before adoption. 


My second contention is that even if the widow has the 
authority to make a second adoption under the first will, that 
authority is revoked by the second. Onthis point Mr. Justice 
Wallis has decided the question of construction in my favour 
though he holds that the revocation cannot take effect by reason 
of the second instrument being invalid as it purports to dispose 
of ancestral properties in which the deceased and Venkatakrishna 
were interested as co-parceners. Thelearned Judge ignores the 
distinction between an instrument being invalid on account of 
an intrinsic defect or a defect in execution or in style and an 
instrument being invalid on account of some circumstance dehors 
the instrument. This distinction is recognised in all the English 
cases beginning from Lxparte Ilchester? to Baker v. Story. 
There is no distinction between a case where there is an express . 
revocation and a case of implied revocation. Baker v. Story 2 is 
a case of implied revocation. 

The invalidity of the second will by reason of its being a 
disposition of ancestral property cannot certainly be described to 
be owing to an intrinsic defect. The defect is not intrinsic merely 
because there is a recital in the second will that the property in 
question is ancestral. A recital is only a piece of evidence. It 
cannot be contended that the defect is intrinsic when the ances- 
tral character of the property appears from the will and that the 
defect is extrinsic when we have to rely on other evidence. [In 
support of the distinction drawn in English cases, the following 
cases, &c., also were referred to, viz :—Qurtnn v. Butler 3 ; Re 
Careyt ; CENT. Dfc., Vol. 49, p. 563, Il. (7), (2) and (0); Carpenter 
v. Miiler.®] 


I. (1803) 32 E. R. 141, s.c. 7, Ves. 372.0 2. (1874) 31 L. T. 631. 
3 (1868) 6 Hg: 225; 4. (igor) I. Ir. Rep. 81 
5: (1869) Joo Am. Dec. 744. l 
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Rejiance was placed on the analogy of the English cases, 
holding that an invalid exercise of a power of appointment may 
be evidence of intention—Cohen v. Rowland? ;. Willoughby 
Osborne vw. Holyoake?, Reference was also made to English 
cases under the old law, holding that a void conveyance may be 
evidence: of an intention to revoke. Alexander v. Kirkpatrick’, 
relied on by the court below, has no bearing on the present ques- 
tion. It deals with a question of conveyance and has no bear- 
ing on wills. Again the second instrument failed there on ac- 
count of want of proper style. No conveyance was possible 
under the Scotch law without the expression dispose” and the 
second instrument did not contain the expression, It was next 
urged that as probate was taken only of the second will, the 
court is bound to presume that that was the last will and testa- 
ment of the deceased. | 


T. R. Venkatarama Sastri :—My first contention is that the 
provisions of the second will did not revoke the power to adopt in 
the earlier will either expressly or by implication. ‘The conten” 
tion of the appellant is itis revoked by implication. Where 
there are a number of wills and there is no revocation of the 
earlier wills, the wills should be read together as one testamentary 
instrument, The contention of the other side that the power to 
adopt given by the earlier will has been annulled by the provi- 
sion for equal division is unreasonable. There is nothing to 
prevent a testator directing the adoption of one of a class and 
at the same time directing equal division of hls property among 
the class, There is nothing inconsistent in that. Later will 
refers to property whereas earlier refers to adoption. Cl. (5) of 
the later willis not inconsistent with the earlier will. Later 
will does not contemplate that Subbamma would survive. The 
following cases were referred to :--Zownsend v. Moore+; Barclay 
v. Maskelyne? ; Ganpat Ayyan v, Savithrt Ammal®, My next 
contention is that the later will was declared void by this court. 
So the second will cannot take effect. Possibily the adoption 
was due to that. There were other causes. ` lhe daughter had 
no other son. Itefer to Alexander v, Kirkpatrick? ; Baker v 





tT. (1894) I Ch, 406. . 2. (1883) 22 Ch. D. 238. 
3. (1874) 2 Se. and Div. A. C. 397. 4 (1905) P. 66, 84. 
5 . (1858) 70. E R. 365. 6 (1897) I. L Re at M. 10 
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Story+; 100 Am. Dec. 744. The document was declared void by 
intrinsic invalidity and not by any circumstances dehors the in- 
strument. In Exparte Ilchester * there was defective execution 
in the later document. Dependent relative revocation depends 
on defective execution—JARMAN 169; THEOBALD on Wills, 
p. 715-6; Perrott v. Perrott. Wherever the invalidity. appears on 
the face of the document it will not be effectual to revoke the 
earlier will. The question of dependent relative revocation is a 
question of intention in each case—Tupper v. Tuppért. The 
invalidity of the will does not affect the authority to adopt 
contained in the testamentary instrument—Bachoo Harktsson 


` Das v. Khushaldas®. 


A. Krishnaswamt Atyar in reply :—The difference between. 
invalidity arising by reason of intrinsic and extrinsic defects is 
one of principle: Inthe former case the instrument in non-exis- 
tent or, to use the language in Exgparte llchester 2, there 
is no evidence of an intention before the court. Or, as it is 
put in Expar te Llchester ? it is only an attempted disposition of 
propeity. In the latter class of cases there is a legal instrument, 
but the instrument fails on account of an extrinsic. circum- 
stance dekors the instrument. Under the earlier law an 


“justrument invalid from any cause whatever operates as a 


revocation. The distinction in later cases is due to 12- Char- 
les II, Ch. 24, which requires different formalities for a revoca- 


‘ tory and a dispositive instrument. It was held by courts that an 


instrument which is dispositive in character but which did 
not comply with the formalities of a dispositive instrument can- 
not he held to be a revocatory instrument -though the for- 
malities of a revocatory instrument under the statute were 
complied with. This isthe reasoning in all the decisions be- 
ginning from Exparte Ilchester 2, The court is ina position to 
judge of the intention of the testator where the instrument is 
invalid on account of an extrinsic defect and therefore the 
courts have uniformly held that an instrument: which is invalid 
on account of an, extrinsic defect is still operative to revoke a 
prior valid instrument. ' 


I. (1875) 33 L. T. 631 2. (1803) 32 E.R. 142. 
3+ (1811) 104 E R. 665. 4 (1855) 69 E. R. 627. 
5: (1902) 4 Bom. L R.883, 888, l 
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The case Perrott v. Perrott! relied on by the other side points 
out the distinction. A case of conveyance stands altogether on 
a different. footing. The effect ot'a subsequent conveyance upon 
a prior will is not by way of revocation but by ademption. The 
effect of a valid conveyance is that the property dealt with under 
the conveyauce ceases henceforward to be the property of the 
testator. A conveyance need not satisfy the requirements of wills 

and yet the will may cease to be operative to the extent of the 
conveyance. The case Perrot v. Perrott } relied on by the other 
side aud by the court below is distinguishable. There there was a 
ptior conveyance which created a right in certain parties though 
there was a reservation of a clause ofrevocation underit. The 
secoud conveyance was inoperative as the expression “ dispose ” 
was not init. Under the circumstances it was held that the ori- 
ginal owner did not resume dominion over it. In the ‘case of a 
will no immediate rights are created. We are only concern- 
ed ‘with intention. The second conveyance was invalid on 
account of an intrinsic defect.” ‘The principles land down in 
Ex parte Ilchester ? are not dissented from. 


The Court delivered the following 


JUDGMENT :—This is a suit for declaration that an alle- 
ged adoption of the 2nd defendant by the rst defendant, the 
widow of one Venkatrama Piilai, is invalid. 


On September 8, 1889, Venkatram: Pillai made a will (Ex. 
1). The will stated that he had selected, or nominated, as his 
adopted son one Chiranjeevi Venkatakristna Pillai, the son of his 
daughter Rajammal, and that in case he should die before com- 
pleting the adoption, his wife should complete the necessary 
ceremonies. The will directed that all the testator’s properties 
should go to Chiranjeevi Venkatakrishna Pillai. It further 
directed that in case Chiranjeevi Venkatakrishna Pillai should 
die during the lifetime of the testator’s widow she should, ac- 
cording to her wishes, adopt one of the other sons of the testator’s 
daughter, Rajammal, and give the properties to ‘thin. 


On February 9th, 1890, Venkatarama Pillai adopted Chiran- 
jeevi Venkatakrishna Pillai. . 





I. (1811) 104 E. R. 665. _ 2 (1803) 32 HE. R. 141. 
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On March arst, 1890, he made another will. This will 
makes no reference to the earlier will. The will directs that on 
the death of Chiranjeevi Venkatakrishna Pillai the property dis- 
posed of by the will should go to his issue, and that if he dies 
without issue, it should go to the issue of Rajammal that is to 
say, to Chiranjeevi Veukatakrishna Pillai’s brother. 


On June 4th, 1891, Chiranjeevi Venkatakrishua Pillai died. 
The second will was proved. The first was not. The second will 
which purports to dispose of the joint family properties of the 
testator dnd Chiranjeevi Venkatakrishna Pillai was, by a decree 
of this court dated November 20th, 1894, held to be void. 


The widow, purporting to act on the power conferred by 
the first will, on August 13th, 1906, adopted another son of 
Rajammal, the rst defendant’s daughter. The.plaintiff, who is 
the reversioner, alleges that the widow had no authority to 
make the adoption and claims on the footing of an intestacy. 


Mr. Justice Wallis held, and we agree with him, that the 
second will was inconsistent with the first and that if the second 
will had been operative, there would have been a clear revocation 
of the earlier will. There remains, however, the further question 
—and this was the main question argued in the appeal — does the 
second will, although inoperative as a testamentary disposition of 
the property with which it purported to deal, revoke the autho- 
rity to adopt conferred by the first will? Waddzs J. answered this 
question in the negative, and, although the point is not free from 
difficulty, we have come to the conclusion that he was right. 


The answer to the question we have to determine would 
seem to-depend on whether what is termed in the books the 
doctrine of dependent relative revocation applies to this case. 
This doctrine is discussed in the last edition of JARMAN on Wills 
on pages 148, 169 and 170. One would have thought that Arima 
facie a devise which was inoperative as a disposition of property 
would have been inoperative as a revocation of an earlier dis- 
position. But the courts have recognised a distinction between 
cases where the infirmity of the second will was apparent on the 
face of the will and the defect was intrinsic, and cases where the 
will was inoperative for reasous outside the instrument, £. e. 
where the defect was extrinsic. Ia the former case the second 
devise would uot operate as a revocation of thzearlier devise, In 
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the.second case, it would. In Tupper v. Tupper? where a testa- 
tor by his will bequeathed valid legacies to various persons and 
by a codicil revoked them “and in iieu thereof ” bequeathed a 
legacy which failed under the Mortrmain Acts, it was held the 
revocation took effect. (In this case, it is to be noted there was 
an express revocation). It has also has been held that where the 


Veukata- 
narayana 


Ve 
Su bbarmmal 


second devise failed through the incapacity of the devisee, the’ 


prior devise was revoked (see the cases cited in JanMaN on Wills 
page 170.) In Baker v. Story? Sir G. Fessel? held that, where a 
testator by his first will devised his real estate to his widow ab- 
solutely and by his second wil], which contained no clause of 
revocation, devised his real estate to his widow for life and after 
her death to charity, although the devise to the charity was void 
the absolute devise to the widow. was revoked. In Æxparte 
lilchester 3 it is said that where the second instrument failed 
of effect ‘by some accident independent of the instrument,” it 
yet produced a revocation. 


‘Instances of cases where the defect in the second instru- 
ment was a formal defect (e. g., non-compliance with the Statute 
- of Frauds) apparent on the face of the instrument, and the courts 
have held that the earlier instrument was not revoked, are to be 
found in Orions v. Tyrer + and Exlbeck v. Wood *. 


It may no doubt be said with some force that a case where 
the second instrument though failing through the incapacity of the 
devisee, nevertheless operates as a revocation of an earlier instru - 
ment, is not easily distinguishable from the case like the present 
where the second instrument fails by reason of the fact that. the 
property which the testator purpotts to. dispose of cannot be 
made the subject-matter of testamentary disposition. * The in- 
capacity of the devisee, however, is not necessarily apparent on 
the face of the instrument, whereas in the present case the fact 
that the testator purports to dispose of ancestral property is 
apparent on the face of the will, and this, asit seems to us—if 
we are to decide this case with reference to this doctrine of 
dependent relative revocation—brings it within the class of cases 
where the defect in the second instrument may be said to be 
intrinsic and not extrinsic. 


I. (1855) 69 E. R. 627. s 2. (1875) 23 W.R. 147: 
3. (1803) 32 B.R. 142 at 150. 4. (1716) 24 E.R. 418. 


5 (2826) 38 E. Ri 217. 
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Wailzs J. held, on the authority of the House of Lords deci- 
sion in a Scotch case Alexander v. Kirkpatrick’, that the second 
will in the present case did not operate so as to revoke the authority 
to adopt conferred by the first. Wallis J. observed: “In that case a 
husband and wife executed a conveyance of the same property to 
others without any reference to the previous conveyance just as 
here. The liter conveyance was held inoperative for want of apt . 
words and under these circu instances the House of Lords held that 
this inoperative conveyance did not revoke the earlier and effective 
disposition of the same property. ‘The fact that in the present 
case the earlier will does not, strictly spedking, contain a dis- 
position of property, but only an authority to adopt which, if: 
exercised, would operate as a disposition of the property, does 
not appear to me to make any difference. Mr. Tirunarayana 
Charry for the plaintiff cited two English cases Tupper v. Tupper? 
and Quinn v. Butler? both anterior to Alexander v. Kirkpatrick! 
Some of the Euglish cases have held that the doctrine does not 
apply where the failure of the later instrument is due tothe in- 
capacity of.the devisee to take a limitation which rests on the- 
authority of a very old case, French’s case, + rather than on prin- 
ciple. This was pointed out by Lord Romilly in Quinn v. Butler3. 
who held that when the donee of a power expressly revoked an 
appointment. made under the power and proceeded to make a 
fresh appointment which failed’because it was not according to 
the power, the expressed intention to revoke must be given effect 
to. This appears to me one of the English cases which Lord 
Cairns refers to in Alexander v. Kirkpatrick? and distinguishes 
without expressing any opinion as to whether they were rightly. 
dicided, ọn the ground that the later instrument contained an 
express revocation of the earlier. In Re Fleetwood Sidgreaves v. 
Brewer 5 where a testatrix executed a fourth codicil containing 
dispositions inconsistent with those she had previously made, but 


- the fourth codicil failed as it was attested by one of. the benefi- 


ciaries tinder it, V. C. Mali observed: “There is not in the fourth 
codicil any express revocation of the will and first, second and 
third codicils, antl the fourth codicil being executed in order to 
create new interests which fail, the original instruments of 
l ngore g egl 3S5 and Biv. A. C- 397, o 


(1 397 
2. (1855) 1 K. & J. 665 S. C. 69 E R.627. 3. (1868) 6 Eq. 225. 
4 R oiT s Abridgment Devise, 64. 5: (1880) tS Ch. D. 594 
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disposition were unaffected on the principle of Onxzons v.. Tyrer! Venkata- 
(In P. Williams 343) and other cases.” I may add that'to let in ae ak 
the doctrine it is not necessary that the later instrument should S?>>¢™m™a!- 
- fai] altogether for in Onzons v. Tyrer? the later. will was good as 


to personality, but bad as to reality. 


In Alexander v, ‘Kirkpatrick? Lord Catrns distinguish- 
es between cases in which the later instrument contains express 
words of revocation as to which cases he says there may be 
some doubt and cases such as the present where there are no 
express words of revocation. As regards the latter, he says at 
page 493; ‘It appears to me that no case has been produced 
and no case can be produced either in Scotland or in England 
where a mere alternative inconsistent disposition which is not 
' talid or effectual in itself has been held to revoke an earlier dis- 
‘ition of the same property.” Lord Chelmsford takes the 
sai. e grounds. Lord Hatherley who had decided the English 
case ot —“«pZer v. Tupper*, at page 404, speaks of that class of cases 
in which a changed disposition having been intended to take 
effect but the changed disposition itself having failed to take 
effect the inténtion to revoke is not any further to be presumed 
from it; and Lord Selborne says that the heir at law (here the 
reversioner) is bound to make out with a reasonable certainty a 
revocation of the prior independently of the disposition in the 
. later. I think we must accept the law laid down by these high 
authorities as the rule of justice, equity and good conscience 
- applicable by us. 


No doubt the twoinstruments in question in Alexander v. 
Kirkpatrick? were conveyances and no question of the intention 
of a testator to be gathered from the terms of a will arose. (This 
may account for the fact that we find no references to this case 
- in, Mr, Jarman’s book or in Theobald’s book). Lord Hatherley, 
however, in his judgment in Alexander v. Kirkpatrick? ‘ consider- 
ed some of the will cases and observed: “ The court feels itself in 
this position according to the case cited by Mr. Pearson in 
Onions v. Tyrer, , (in P. William 343) that it can, discover 
an intention to revoke only in the altered disposition which 
is attempted to be made by the second instrument ; and if that 


“I. (1716) 24 E. R. 418. ; 2 (1874) Sc. and Div. A. c. 397. 
3: (1885) 1 K. & J: 665 s © 69 EH, R. 627, 
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disposition fails, then also the court must fail to perceive an in- 
dication of an intention to revoke the first, the court not being 
able to find that there is in truth any inconsistent disposition at 
allin consequence of that which was intended to be such hav- 
ing wholly failed to take effect.” We are prepared to apply the 
principles of this decision to the cases before us and to hold 
that the authority to adopt was not revoked. The other points 
raised in the appeal were not very seriously pressed. 

We are of opinion that the fact that the testator himself 
adopted, did not put an end to the authority to adopt, ‘con- 
ferred by the first will, and we agree with Wallis J. that in a 
suit for declaration the earlier unproved will is admissible in 
evidence. | 

The appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bakewell. 


Sivavadivelu Pillay ' pi Appellant in both* 
v, ` (Plaintiff) 
Ponnammal .. Respt.inS, A. 1406 
(Defendant). 

Govindammal & another .. Respts.in S. A. 1424 

(Defendants), 


Limitation Act, Arts. 44, 144—Suit by minor for declaration and recovery 
of property alienated by guardian. 

Art. 44 and not Art. 144 is the article applicable toa suit for a declara- 
tion that a sale of plaintiff’s property by his mother as guardian is not 
binding on him, and for possession and mesne profits. [Grana Sambanda 
Pandara, Sannadhi v. Velu Pandaram 1 and Madugula Letchiahv. Paik 


- Mukkalinga 2 followed.] 


Second appeals from the decrees of the District Court.of 
Tanjore in A. S. Nos. 604 and 636 of 1909 presented against the 
decrees of the Court of the District Munsif of Tiruvalur in 
O. S. Nos. 193 and 192 of 1908. 

The facts appear sufficiently from the judgment. . 

M. D. Devadoss for appelant :— Unni v. Kunht Amma? 
still remains good law and has not been affected by Guana 

* A. S. Nos. 1406 & 1424 of Igto- «a gth February, 1912. 


I. (1899) LLR. 23 M. 279 (P.C.) l 2. (1907) LLR. 30 M. 593. 
3 (1890) 1. h. R 14 M, 26. 
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Sambanda’Pandara Sannadht v. Velu: Pandaram1. Kamakshi 
Nayakan v. Ramasamt Nayakan? also is in my favour. The 
true test is—Whether the saJe is sought to be set aside or whether 
it is open to the minor to sue for possession without seeking to 
set aside the doctiiment ? Guana Sambandha Pandara Sannadhr 
v. Velu Pandaram* applies both Art. 44 and Art. 144.. The 
effect of it is, whichever is the longer period isto apply. Mr. 
Justice Abdur Rahim, in Doratsamt v. Nondisamy Saluvan, is of 
this opinion. Mr. Justice Sundara Atyar expresses no opinion. 
In Madugula Letthtah v. Pally Mukkalinga* the report is not 
clear as to the circumstances under which the sale was effected 
by the guardian. It is just possible that the sale was only voida- 
ble and not void. Anyhow, it does not: notice Unnt v, Kunhi 
‘Amma*. Nor is this case cited before -the Privy Council. No 
argument was made before the Privy Council of the relative 
applicability of Art. 44 and Art. 144. The only question in that 
case was whether, if the father-was barred, the son also was 
“barred, or whether he hada fresh right’ on the death of the 
father. That the father was barred was admitted on all. hands; 
See Velu v. Pandaram’. 


T. Natesa Aiyar for respondent :—'The dictum of the Privy 
. Council applies to this case. The reason why both Art. 44 and 
Art. 144 are referred to is because’ there was a possible doubt in 
that case, the sale being only of the office, it Art. 44 would 
apply tothe properties. Madugula Letchtah v, Palli Mukka- 
linga* applies and cannot be distinguished. 

The Court delivered the following 

JUDGMENT :—[S. A. 1406].—The plaintiff in this case 
prays for a declaration that a sale of the plaintiff's property by 
.his mother as his guardian is not binding on him, and for pos- 
session and mesne profits. Both the lower courts have held that 


Sivavadi- 
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the plaintiff failed to adduce sufficient proof of his age; and the. 


question for decision is whether the period of limitation is 


12 years from the date of alienationin 1904, under Article 144, 


or 3 years from the date of the plaintiff’s majority under Article 
44, of the Limitation Act, 1887, We are of opinion that the case 


r. (1899) ILL.R. 23 M. 279 (P.C.9 2, (1896) 7 M.L.J. 13%. 
3. (T911) 21 M.L.J. T041. 4. (1907) LL-R. 30 M. 593: 
§. (1890) I, LR I4 M 26, 6. (1895) LER Ig M. 243. 
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ee: falls within the decision of the Privy Council in Guanasambanda 
v. Pandara Sannadhi v. Velu Pandaram? which was followed by 
Fonuammal. this court in Madugula Letchiah v. Pally Mukkalinga? and that 

Article 44 applies. In view of these decisions we are unable to 
follow the cases in Unni v. Kunht Amma? and Kamakshi 
Nayakan v. Ramasamt Nayakant. We may point out that in 
Gnana Sambanda Pandara Sannadhi v. Velu Pandaram?, at page 
279, the sale by the minor’s guardian was held to be void and 
incapable of passing any title to the purchaser, while the ground 
of the decision in Unnt v. Kunht Amma? was that such a sale 
deed may be treated as non-existent, and the remedy of the minor 
is to sue for possession and not to set aside the sale. 

The judgment in Unni v. Kunht Amma? ts obiter as regards 
a sale by minor’s guardian which is the case specially provided 
for by Article 44, and no other authority appears to have been 
considered in the case reported in the Madras Law Journal. 

The second appeal fails and is dismissed. 

[S. A. 1424].—Second Appeal No. 1424 of r910 follows 
Second Appeal No. 1406 of Igro and for the like reasons as are 
recorded in our judgment therein, we dismiss this appeal also 
with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :--Mr. Justice Benson and Mr. Justice Abdur Rahim. 
In S5. A. No. 793 OF 1909. 


Arunachalam Pattar ». Appellant® 
v. (Defendant) 
L. Seshan Pattar - .- Respondent 
(Plaintiff, ). 

In C. R. P. No. 551 of 1909. 
L. Seshan Pattar .» Petitioner 
G. Arunachalam Pattar .. Respondent. 


Costs—Contribution—Charge. 
In a suit for contribution as to costs incurred to establish title in 
prosecuting a commos litigation of plaintiffs and defendants as sole 


# S. A. No. 793 of Igog. Iath February, Igf2. 
C. R. P. No. 551 of 1909. « 
x. (1899) I L. R. 23 M. 279 2. (1907) I. L. R. 30 M. 893 


3. (1890) I. L. R. 14 M. 26, 4 (1896) 7 M. J. 13%. 
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members of a Samuham owning property and entitled to emoluments 
attached:to it, the costs payable by the defendants will be no charge on the 
defendants’ share of the property belonging to the Samuham, especially 
where'the title to the property was not directly the question in the suit and 
the agreement between the parties was not that the liability for costs of 
any’ property should form a charge on the property. 


Second appeal from the decree of the District Court of 
‘South Malabar in A. S. No. 177 of 1908 presented against the 
decree of the Court of the Subordinate Judge of Palghat in O, S. 
No. 7 of 1904. 

Petition under S x15 of Act V of 1908 praying the High 
Court ro revise the order of the District Court of South Malabar 
at Calicut in C. M. P. No. 49 of rgog in A. S. No. 177 of 1908. 

In 5. A. No. 793 of 1909. 
= T. R. Ramachandra Aryar and C. V. Ananthakrishna Atyar 
for appellant. 7 

The Advocate General (C. F. Napier) and K. R. Subramanza 
Sastry for respondent. 

In C. R. P. No. 55x of 1909. 

The Advocate General (C. F. Napier) and K. R. Subramanta 
Sastry for petitioner: 

C. V. Ananthakrishna Atyar for respondent. 

The Court delivered the following 


JUDGMENT:—The facts upon which this secoud appeal 
arises may be shortly stated as follows: 

There are two Brahmin villagesin Palghat called Nurani 
and Thondikulam. The inhabitants of the latter who are re- 
presented by the defendant-appellant were sued by the plaintiff- 
respondent representing the former village for the recovery 
of a certain sum of money out of the properties of the village 
community represented by the defendant including its half share 


in certain samuham property and for declaration of a charge on ` 


this half share for the amount sued for. The samuham proper- 


ties are properties which according to the plaintiff belong to the 


Palghat Cherry Samuham; z.e., association or community, which 
consists of the villagers both of Nurani and Thondikulam. The 
money which the plaintiff seeks to recover by the suit represents 
a portion of the cost of certain litigation inthe Cochin Court 
incurred by the representatives of Nurani Village on behalf of 
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their own village and the Thondikulam village. The question 
involved in the Cochin suit was whether the inhabitants of these 
two villages alone composed the Palghat Cherry Samuham and 
were as stich solely entitled to certain emoluments or gifts in 
connection with particular religious rites in the Cochin palace 
‘and to certain properties situate in Cochin or whether the 
Palghat Cherry Samuham consisted of one hundred aud odd 
villages in Palghat Taluk including Nuraniand Thondikulam. 
It was held that the Samuham consisted only of the villages of 
Nurani and Thondikulam and that they alone were entitled to 
the emoluments and properties in question in that suit. To that 
extent both the villages undoubtedly benefited by the litigation 
but so far as it appears, the title to the property now indispute 
was not directly in question in the Cochin suit. 


It has, however, been found that the representatives of the 
Thondikulam village expressly agreed to bear their share of the 
expenses of the suit and the villagers of Thondikulam are bound 
by that agreement. But that will not sustain a charge on the 
defendants’ share in Palghat Cherry Samuham property assu- 
ming that they have a beneficial interest in such properties as 
found by the lower appellate court and are not merely trustees 
thereof along with the villagers of Nurani as contended-before 
us in second appeal, nor would the fact that the decision of the 
Cochin Court is in favour of Nurani and Thondikulam villages on 
the issue whether the Palghat Cherry Samuham consisted of the 
inhabitants of these villages alone or of them and the Brahmins 
of a number of other villages, suffice to create a charge on the 
defendants’ share in the Samuham property in respect of the 
defendants’ share of the costs of the Cochin Suit. The learned 
pleader for the respondent has not in fact tried to support the 
position to the contrary by any authority and the principle enuu- 
ciated by the Privy Council in Abdul Wahid Khan v. Shahtbe 
B1b2) leads to the opposite conclusion. We may also point out 
that the agreement between the parties in this case, was that 
each of the villages shonld bear its proportionate share of 
the expenses of the suit and not that there should be a charge on 
any particular property belonging to the defendants’ village for 
its share of the expenses. i 


es 


i (1893) I. I, R 21r C. 496. 
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© The result will be that the decree passed by the lower 
court will be modified by substituting in the and paragraphi of 


the decree the words “from the community of Thondikulak- ` 


kars” in place of the words “ out of the interest of the Thondi- 
kulakkars in the Samuham property described in the schedule 
hereunto annexed” and in the sth paragraph of the words 
“ from the community of Nuranakkars” for the words“ out of 
the interest of Nuranakkars in the said Samuham properties 
described in the said schedule ” and by expunging the 6th para- 
graph. Each party will bear his own costs of this appeal and 
the civil revision petition. . 
- It should be noted that we do not express any opinion on 
the question whether the finding of the lower courts that the 
plaintiffs’ and the defendants’ villagers are beneficial owners of 
the Samuham properties and not merely trustees of those pro- 
perties is correct. 
The memorandum of objections is dismissed. ‘The civil 
revision petition is also dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` Present:—Mr. Justice Abdur Rahim and Mr. Justice 


Sundara Aiyar. 


Vijayaraghava Reddi e. Petitioner* 
a os (Plaintif) 
Es 

v. 
Komarappa Reddi and another .. Respondents 
( Defendants). 


C. P. C. (1882), S. 162—No duty of court to bind down witnesses to 
appear, 

S. 162, C. P. C. (1882), does not impose any duty on the trial court to 
bind down the witnesses to attend at the adjourned date of hearing. 

O. XIII, r. I Cl. (a), C. P. C., does not give an appeal against an 
order of remand not passed under O. XI, r. 23, C. P. C. (1908). 


~ ' Petition under S. rrg of Act V of 1908 praying the High 


Court to revise the decree of the District Court. of South Arcot 


in A. S. 249 of 1910 setting aside the decree of the Court of the 
District Munsif of @indieananis in O. S. 96 of r9r0 and remand" 


ing the O. 5. to the said Court of the District Munsif for retrial.” 


#4, AL O. No. 63 of 1911. 6th February igt2. 
©. R. P. No. 78 of 1912. ¢ : 


Vijaya- 


raghava 


Reddi 
v, 


Komarappa 


eddi, 


Vijaya- 
raghava 
Reddi 
= v. 

omarappa 
Redal” 
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L. A. Govinda Raghava Atyar and A. Ramachandra met 
for Petitioner. 


C. Padmanabha Atyangar for Respondents. 
The Court delivered the following 


JUDGMENT :—In this case the decree was passed by the 
District Munsif ex parte. An application was made to set aside 
the ex parte decree and refused, and there was no appeal from 
the order refusing to set aside ex parte decree. But au appeal was 
filed against the decree itself; The District Judge who heard 
the appeal holds that the defendants were not prevented by 
sufficient cause from appearing on the date fixed for hearing and 
conducting the case, but he has set aside the decree and remand- 
ed the case to the District Munsif for disposal after giving the 
defendants an opportunity to adduce their evidence on the 
ground that the District Munsif had adjourned the case on the 
rath July tothe 24th August r910 not at the request of the 
parties but for want of time and failed to direct the witnesses 
who were present to appear on the adjourned date of hearing - 
We do not propose to pronounce a definite opinion on the ques- 
tion whether the District Judge could, in hearing an appeal 
against an ex parte decree, set aside the decree and remand the 
case to the court of first instance, if a defendant was not given 
sufficient opportunity to adduce his evidence, or whether the. 
proper procedure is not to ask the lower court to take further 
evidence and submit it to the appellate court for disposing of 
the appeal on the merits. In this case, the finding of the 
District Judge on the point is against the defendants as we read 
the appeal judgment. i 

The ground on which the order of remand is based is that the 
District Munsif ought to have directed the defendauts’ witnesses 
to appear at the next day of hearing and failed todo so. But we 
do not find any such duty was laid on the District Munsif, 
Section 162 of the Code of Civil Procedure, 1882, does not, as 
we read the section, impose any such duty on a trying court, 
though probably if an application is made by a party to that 
effect, the court may in a proper case bind down the witnesses to 
attend at the next date of hearing., The second paragraph of 
Section 162 only deals with the court’s power to detain witnesses, _ 


I. (1900) I. I, R. 24 M. 200, e 
i 
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Nor does Subarayadu v. Chenchuramayya * Yay down any general Vijaya- : 
ae raghaya 

rule to the effect supposed by the learned District Judge. We Reddi 

hold, therefore, that the District Judge’s.order of remand. is with- Komarappe 

out jurisdiction. We set aside the-order and remit the appeal Reddi 

to the District Judge for ee according to oe Costs will 

abide the result. ; 


We may add that we have treated the memorandum of 
- Civil Miscellaneous Appeal as a Revision Petition, as in our opi- 
nion, Order XLII, rule x, cl. (a), Code of Civil Procedure, 190% 
apparently does not give an appeal against an order of remand 
which is not passed under Order sii rule 23, of the Gode of 
Civil Procedure, 1908. 





IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Preseńt :— Mr. Justice Pragon and Mr. Justice Miller. 


Annathurai Aiyar - oe. Appellant * 

: v. ; | (Plaintif) 
T. Ramanuja Chariar po .. Respondent — 
(Defendant). 


Riionts Act, 95 Admissibility of evidence— Words—« Kalan.” 

Evidence is admissible to show that the hote intended by a vendor to 
be sold was a house other than that standing on the site referred to in the 
deed, having regard to the fact that otherwise the language used becomes: 
meaningless with regard to existing facts. l 

The meaning ofthe word " Kalan ” dwelt on. 


Second appeal from the dacree of the District Court of 
North Arcot in A. S. No. 221 of 1908 presented against Annathurai 


K C en and A. Kreshnasamé Asie for 
appellant. | 


T. R. Ramachandra Atyar and V. S. Kallabhivan Atyangar 
for respondent. 


The plaintiff bought from the defendant the house de- 
scribed in the plaint schedule and other property fora sum of 
Rs. 8,000 on 5th December 1898, and obtained possession of al] 
the property sold. He continued in possession of that house 

© Iņ (1900) I. L» R. 24 M. 200. 
5A. No. 1439 of rglo. 4th March Igr2. 
"I 
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until 23rd June rgor, when he was dispossessed by one 
Thépperumal Aiyangar who had obtained a decree for the same. 
The plaintiff alleged that the defendant made him believe that 
he owned the house and could sell it; that, however, it was found 
that he had no interest in it and that Thepperumal Aiyangar 
owned it ; that as soon as he (plaintiff) learnt of the absence of 
litle in the defendant and his own dispossession he (plaintiff) 
sent a notice to defendant on rst September 1900 calling on the 
defendant to make good the loss so sustained; that the defen- 
dant, however, had not made any reparation; that because the 
defendant: undertook to discharge any encumbrance or dis- 
putes (awer) but failed to restore to the plaintiff the possession 
of the house, He (defendant) is bound to pay damages for the 
breach of contract, the damages being the price of the house 
and interest thereon. The suit is accordingly, for recover- 
ing damages, assessed at Rs. 2,495. Defendant denied that 
he had no title or that he had made any representation to 
plaintiff such as was alleged by the plaintif. He said that 
plaintiff was fully aware of the nature and extent of defendant's 
right and that plaintiff was himself to blame for allowing him- 
self to be dispossessed by Thepperumal Aiyangar. The District 
Munsif found in favor of the plaintiff and gave him a decree.. 
The District Judge found some of the issues against the plaintiff 
and directed that the suit be dismissed with costs. 


The Court delivered the following 

JUDGMENT :—Two questions have been argued. First it 
is contended that parol evidence was wrongly admitted to show 
that the upstair house described in Exh. G (item 2) was the 
house in reference to which the present dispute has arisen. 


It is clear from Exh. G that the intention wasto convey 
an upstair house and that house is describedas included in, £. e., 
standing on, a certain site which is also described and conveyed. 
When the document is applied to the facts existing at the date 
of the sale, itis found that the vendor had no upstair house on 
that site, but hadeone on the opposite side of the same street’ and 
no other in that town or elsewhere. Evidence has been admitted 
to show that he intended to convey, that house. We think the 
evidence was admissible aud that the words. in the document 
which indicatedthat the house sold stood upon the site described 
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must be regarded as mere misdescription to be omitted 
cousideration. ‘The second contention is that the Tamil word 
Kalan’ iu the covenant on which the plaintiff relies is to be in- 
terpreted as meaning any dispute about the title, and not, as 
the lower courts have held, as referring toa defect in the title. 
On this point we think we must accept the interpretation of the 
District Munsif from which the District Judge has not dissented. 


This second appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, AZ, Chief Justice, and 
Mr. Justice Ayling. 


Muthayamanigaran T Petitioner” 
I. (Defendant) 
 Lakku:Reddiar and others .. Respondents 
(Plaintiffs). 


Contract Act, Ss. 73, 63, 55—Scope o f.—Damages—Measure of —Di ference 
of price—Date of computation. 


, .§.65 of the Contract Act does not entitle a proinisee for his own pur- 
‘poses and without the consent of the promissor to extend the time for perfor- | 
mance which had been agreed to by the parties to the contract. S.55 of 
the Contract Act does not enable the promisee to say that he elected to keep 
alive the contract in the hope of being able to claim heavier damages for the 
breach of the contract. 


' Per Ayling J.:—S. 63 deals oniy with concessions on the part of the pro- 


misee advantageous to the promissor. S. 55, read „with S. 2 (2) to relating. 


revocation of the contract only means that the promissor loses the power to 
‘enforce the contract, 2. £, to.claim any advantage due to himself thereunder. 
-The promisee may enforce it or not as it suits him. In case he enforces it he 
.can sue for damages naturally resulting from the breach which tannot in- 
clude any aggravation of damages caused by the promisee’s action or in- 
action subsequent to the breach. 

Defendant contracted to deliver to plaintiff some candies of cotton at a 
‘certain rate within 60 days. He failed to so deliver. Plaintiff wrote a letter 
some months afterwards demanding delivery of cotton within a week, and 
again a month later he wrote a letter rescinding the contract and claiming, 
as damages, the difference between the contract price and the market price 
on the date of the iast letter. = 

Held :—That the damages should be assessed with reference to the 
market rate on the date of expiry oi the 6o days agreed upon as the time fot 
delivery in the contract. 


e C. R. P. No. 894. 28th February, 1912, 
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Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Subordinate Judge’s 


` Court of Tuticorin in S. C. S. No. 713 of 1910. 


V. Purushottama Atyar for T. R. Venktaramana Sastri for 
petitioner: 

T. V. Seshagiri Aiyar for respondents. 

The Court delivered the tollowing 

JUDGMENT :— The Chief Fustice—The question raised in 
this petition is as to the date with reference to which damages 
should be assessed in an action for breach of contract. ‘Fhe facts 
are these >On the 12th May r909, the plaintiffs and the defendant 
entered into a contract for the delivery by the defendant of 6 can- 
dies of cotton at an agreed rate within 60 days of the date of the 
contract. The defendant failed to deliver within 60 days which 
expired on or about the rath of July. On the 4th of September 
the plaintiffs wrote a letter to the defendant in which they 
referred to the agreement and intimated that if the defendant 
failed to deliver the cotton within one week after the date of . 
the letter he would be liable for the loss that might befall the 
plaintiffs according’ to the market rate at the date of letter. The 
defendant took no notice of this letter. On the 3rd October the 
plaintiffs wrote to the defendant another letter in which they 
referred to their previous communication and gave notice to the. 
defendant that as he had failed to deliver the cotton after the 
notice given, he was liable on the footing of the market-rate at 


` the date of this second letter and they demanded payment on 


‘that footing. The Subordinate Judge, by way of damages, 


gave the plaintiffs the difference between the market rate pre- 
vailing in October, that is at the time the second notice was 
given, and the contract rate. 


Iam unable to agree with the Subordinate Judge that the 
plaintiffs are entitled to damages on this footing. The judge 
refers to S. 63 of the Contract Act which empowers a promisee 
to extend the time for the performance of the promise. Of course 
it would have heen open to the parties-to extend the time by 
agreement, but thereis no evidence of dny consent by the defend- 
ant to any exterision of the time and this is not a-case in which 
it can be said that silence gives consent. In my opinion, it is 
clear that S. 63 does not entitle a promisee for his own purposes 
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and without the consent of the promissor to extend ‘the time for 


performance which had been agreed to by the parties to the con- 
tract. ‘The view of the learned Subordinate Judge was that at 
. the time the suit was instituted, the contract of May the 12th 
was a subsisting conttact. In support of this view Mr. Seshagiri 
Aiyar relied strongly on the terms of S. ‘55 of’ the Contract 
Act. He contended that under that section the contract was 
: voidable at the option of the promisee, that is the plaintiffs, and 
as they had not avoided the contract, they wete entitled to treat 
it as a subsisting contract’ at the date of the institution of the sult. 


Now, in my opinion, S. 55 entitlesa party to a contract 
where time (asin this case) is of the essence of the contract, to 
say, if he is sued upon the contract: ‘* Time is of the essence of 
this contract ; you have failed tocomply with the stipulation as to 


Mutheya- 
‘“manigeran 
v., 
' Lakku 
' Reddiar. 


’Chfef 
Justice. 


time; I repudiate the contract.” It does not enable the promisee | 


to say: “ I elect to keep alive this broken contract in the hope 
that I may hereafter recover. heavier damages for the breach of 
the contract.” Mr. Seshagiri Iyer contended that the only way 
by which a promissor who had broken his stipulation as to time 
.could protect himself if the promisee did not avoid the contract 
would be to give notice that the contract was at anend. It 
seems altogether unreasonable to place any such obligation on a 
promisee when ex concessis the contract has been broken with 
reference to a matter Which goes to the root of the contract. The 
object of S. 55 is to protect the promisee and is analogous to S. 39, 
as shown by the illustration to S.39. This illustration is the 
statement of a case in which the promisee would beat liberty to 
put an end to the contract; so under S. 55, where a stipulation 
entered into by the promissor as to time, which is of the essence 
of the contract, is broken, the promisee is entitled to repudiate 
or put an end to or avoid the contract. No doubt S. 55 deals with 
the effect of a breach of a stipulation which is of the essence of 
the contract and does not deal with the question of damages, but 
the plaintiffs would only be entitled to damages on the footing 
of the market rate in October on the assumptiby that the contract 
was a subsisting contfact in October. The contract in this 


case was broken in July atid; in miy opitiion, came to an end in 


' July; and there is no evidence of any apréement to extend by the 
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The cases to which Mr. Seshagiri Aiyar refers are clearly dis- 
tinguishable. The case of Ogle v. Earle Vane} turned on the 
question where there was a new contract to which the Statute of 
Frauds applied. ‘The court held there was no “new contract but 
an extension of time by agreement. Lush J. said (page 284): “1 
see no reason why after a breach of contract by non-delivery at 
the proper time, the buyer should not wait at the express or im- 
plied request of the seller with an understanding between the 
parties that if the buyer should wait he would still be entitled, if 
the seller turned out ultimately unable to deliver, todo that 
which he was entitled to do in the first instance, namely go into 
the market and buy at the then price.” Here the right of the 
buyer to go into the market and buy at the “then price” is based 
on the express or implied consent of the sellers. 


In the case of Ashmere & Co. v. Cog & Co.” there was 
an agreement by the defendant to sell hemp to the plaintiff, the 
shipment to be made between certain dates. The agreemevt 
contained a provision, that if the goods did not arrive from loss 
of the vessel or other unavoidable cause, the contract was to be 
avoided. It became impossible (in a business sense) for the 
defendants to ship the hemp between the special dates. ‘They 
shipped hemp on a later date (in September) and on October 27th 
declared against the contract. The plaintiffs refused to accept 
this declaration and returned it to the defendants who in Novem- 


‘ber wrote that it was the only declaration they were in a position 


to make. ‘The plaintiffs brought an action and it was held that 
they were entitled to damages with reference to the market price 
in November, when the defendants notified their inability to 
make a declaration in accordance with the contract. In this 
case the defendants by making the shipment in September and 
by declaring that shipment against the contract intimated that 
they treated the contract as a subsisting contract and having 
done that they could not be heard to say they were not liable for 
damages on the basis of the market price when they finally noti- 
fied their inability to make.a declaration in accordance with the 
contract. . 


+ 





I. (1867) 2 Q. B, 275. 2. (1899) 1 Q. B. 43. 
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In the case of Nicholl & Knight v. Ashion Edridge & 
Co.,1 where the defendants had failed to perform their contract 
‘within the time agreed upon, the court held that they were pro- 
tected by the terms of the contract and were not liable. Mr. 
Justice Mathew, however, dealt with the question of the measure 
of damages as if the plaintiff had been entitled to recover. In 
that case the event which rendered the contract impossible of 
performance occurred in December 1809, and in that month notice 
of the fact was given to the plaintiff. The contract was for the 
delivery of goods during January 1900. With reference to the 
question of damages Mathew J. observed: “It appeared that 
towards the end of December, the plaintiff might have obtained 
another cargo at the then market price which was much lower 
than the price at the end of January. But it was insisted for the 
plaintiffs that they were entitled to'wait and watch the rising mar- 
ket until the end of January and then claim their damages on the 
_ footing of the then market price. In my opinion that contention 
was wholly untenable. Having regard to the decision in Roth 
Co. v. Tay Sen? I think the plaintiffs were bound to endeav- 
our to mitigate the loss by acting as ordinary men of business 
would have acted, that is to say, by determining the liability at 
the earliest date at which they were able to obtain another cargo.” 
In the case before us, I think damages should be assessed with 
reference to the market rate at the expiry of the 60 days agreed 
upon as the time for delivery in the contract. We must set aside 
the decree of the Sub-Court. The case must go back to the 
Subordinate Judge to be dealt with on this footing. The plain- 
- tiff must pay the costs in this court, the other costs to be dealt 
with by the Judge. . 

Ayling J.-—The facts of the case out of which this revision 
petition arises are simple. Defendant contracted on rath May 
1909 to deliver to plaintiff 6 candies of cotton at Rs. 147a candy 
within 60 days. He failed to deliver, Neither party took any 
action on the expiry of the term allowed (iath July 1909). On 
4th September r909 plaintiffs wrote a letter, Exhibit B, demand- 
ing delivery of the cotton within a week. To this defendant 
made no reply. On 3rd October roog plaintiff wrote Exhibit C 
réscinding the contract and claiming Rs. 228 as damages, being 


J. (1900) 2 Q. B. 298. 2. (1896) 1 Com. Cases 306, 
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the difference between the contract price and the market price 
on that: date. E s 


- He. subsequently T this suit for the recovery of this 
amount, and the Sub-Judge has given him a decree as sued for. 


Defendant (petitioner) contends that plaintiffs are only 
entitled to damages on the basis of the difference between the 
contract price and the price on 12th July 1909 when the contract 
was broken by his failure to deliver. Thisis the only point 
argued. ” 

The view of the learned Sub-Judge, that the power to ex- 
tend the time of delivery which plaintif claims, is conferred by 
S. 63 of the Contract, Act seems to be untenable and is not 
seriously put forward before us. Section 63 deals only with 
concessions on the part of the promisee, advantageous for the 
promissor. As stated in CUNNINGHAM AND SHEPHARD on Cont 
tracts: “It is clear, however, that as the act of the promisee mus- 
be in the nature of a concession. advantageous to the promissor 
rather than to the promisee, so the consequence of the act must 
be the relieving of the promissor wholly or in part from his’ lia- 
bility on the contract.” The section cannot be invoked to sup- 
port an extension of time by the promisee for his own benefit, 


The only possible basis for plaintiffs claim-is, in fact, 
S. 55 which makes the contract on failure of performance 
within the fixed time, voidable at the option of the promisee. It 
is contended by Mr. Seshagiri Iyer that this section confers on 
the promisee the discretionary tight, although the promisee may 
have broken the contract by non-fulfilment within the time 
allowed, of tacitly treating the contract as subsisting for as long 
as he likes until it suits him to formally rescind it, that damages 
should be assessed with reference to the price at date of rescission, 
and that the promisee may defer rescission to sucha date as will 
enable him to secure the largest amount in the shape of damages. 


As some sort of safe-guard against this being pushed to 
obviously unreasonable lengths, he admits that the promissor 
may put an end fo the contract on the expiry of the fixed term 
or afterwards by specifically stating his unwillingness to perform. 

Section 55 contains no suggestion of such a proviso and one 
is prima facte inclined to hold that a reading of that section 
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which requires such an unauthorized modification to make it 
reasonable and workable is not the correct one. i 


It appears to me that S. 55 read with S. 2 (©) means 
nothing more than this; on the promissor’s failure to per- 
form within the contract time, he (the promissor) loses the 
power to enforce the contract, that isto claim any advantage 
due to himself thereunder. The promisee, on the other hand, Mas 
the option of enforcing it or not as may suit him. He drops it 
altogether and in some cases it would be to his interest to do so. 
If he elects to “enforce” it, he can only do so by suing under 
S. 73 for damages for breach, for the contract itself, being 
for performance within a date, which is past, is impossible of 
execution in terms. The damages for which he can obtain com- 
pensation under S., 73 are those “which naturally arose in 
the usual course of things from such breach or which the parties 
knew when they made the contract to be likely to result from the 
breach of it, which canuot include any aggravation of damages 
caused by the promisee’s action or inaction subsequent to the 
breach.” 


This appears to be the natural, equitable meaning of the 
Act, and applying it to the present case, I think the damages 
should be reduced to the difference between the contract price and 
the price on 12th July 1909. I concur in the order proposed by 
the learned Chief Justice. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 

Present :—Sir Charles Arnold White, KZ, Chief Justice, Mr. 
Justice Sankaran Nair, Mr. Justice Abdur Rahim, Mr. Justice 
Ayling and Mr, Justice Sadasiva Aiyar. 

On reference from Sundara Aiyar and Spencer JJ. 


Bapu alras Audimulam Pillai .. Petttioner* 
Ds | | 
Bapu altas Krishnayen = ,- Respondent. 


Cr. P.C., S. 195, Ch 1, 6,7, Sanction—Legal evidence, necessity of— 
Jurisdiction of High Court—Petition from order refusing to revoke sanction 


* Cr. Rev. C. No. 498 of Igtt. ° l Ist March 1912. 
Cr. R. P. No. 372 of 19rt. 
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Audimulam — Nature of jurisdiction of High Court—Difference of opinion between Judges 
v. 


Krishnayen. 


—Letlers Patent, Cl. 36—Cr. P. Ca Ss. 429, 439- 


By the Full Bench:—The power conferred upon the High Court by 

8. 195, Cl. 6, Cr. P. C. is not apart of the appellate and revisional jurisdic- 

tion ofthe High Court conferred by Ch. 31 and 32, Cr. P. C. Itis a special 

power conferred by S, 195, Cl. (6): and when the Judges of the Division 

Bench hearing a case under C1. 6 of S. 195, Cr. P. O., are equally divided 

the case is governed by S.36 of the Letters Patent and not by S. 429 or 
S. 439 Cr. P, Code. 

An order refusing to revoke a sanction is one “ granting a sanction ” 
and it is open toa party dissatisfied with the order to apply to a superior 
Court under Cl. 6 of S. 195, Cr. P. C. 

Per Sundara Aiyar]. (Spencer J. dissenting) :—A ‘sanction in cases 
falling under Cl. (b) and (¢c) of S. 195 Cr. P.C. not based on legal evidence 
is illegal ; and the same holds good where the investigation nnder S. 202, 
Cr. P, C. is made by a Police officer or by the Magistrate himself. 

Obiter:—~A sanction giren under Cl. (æ) of Sub-S.1 of S. 195, Cr.P.C., and 
under S. 196 and 197; Cr.P. C., need not in all cases be based on legal evidence 

A Magistrate received a complaint of criminal breach of trust, examined 
the complainant under S, 200, Cr. P. C, and suspecting the complaint to be 
the outcome of jealousy referred it under S. 202, Cr.P.C., for investigation by 
the Police. On receiving the Police report, he dismissed the complaint under 
S.203 Cr. P, C., and granted a sanction for prosecution of the complainant, 

Held by Sundara Aiyar J. (Spencer J dissenting) that the grant of sanc- 
tion was illegal, nut being based on legal evidence. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revoke the sanction to prosecute 
the petitioner, granted by the Second Class Magistrate of 
Madura Town in M. C. No. 21 of r910 and confirmed by the 
Madura Sessions Court by its order in C. M. P. Nos. 38 and -39 
of rọrr (Cr. A. No. 3 of rgrz on the file of the Court of the 
District Magistrate of Madura). 


L. A. Govindarag shava Avyar and K. Fagannatha Ai iyar f for 
petitioner. 

C. S. Venkatacharzar for respondent. 

M. D. Devadoss for the Public Prosecutor in behalf of the 
lower court. 

* M. D. Devadoss :—'There is only one appeal under S. 195, 
Cr. P. C. The Fall Bench case of Muthusamt Mudaly v. Veeran 
Chetti! is wrong and he referred to cases decided before that case. 





* Argument before the Full Bench. 
I. (1907) LLR. 30 M. 382, 
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[On their Lordships expressing an opinion that they were andimulam 
not prepared to differ from the latest Full Bench case in Madras; poigiaten, 
counsel began to argue the second point. | o 


When there is a difference of opinion between the judges 
heating an appeal under 5S. 195, Cr. P. C., the procedure to be 
followed is that indicated in S. 429, Cr. P. C. The jurisdiction 
is only appellate. The words ‘under this chapter’ occurring in 5. 
428 are not to be found in S, 429. Section 429 governs all kinds of 
appeals, whether under that chapter or not. S. 429 overrides S. 39 
of the Letters Patent. Thc procedure in appeal under 5. 195, 
Cr. P. C., is the same as in other appeals—Ray Kumar Singha v. 
Tincowie Muzumdar.: | Rahim J.— That only decides that the 
appellant has aright to be heard). Procedure in other cases 
which are not appeals under the appellate chapter is the same as 
for appeals—Queen Empress v. Dada Ana.? See also Ramsorya- 
all v. Queen-Empresss. | 


L. A. Govindaraghava TIyer:—S. 195 is a self-contained 
section. It confers a special jurisdiction on courts, and as 
sitch, when the High Court deals with an appeal under S. 195, 
Cr, P. C., S. 360f the Letters Patent is applicable. If the 
opinion of the other side isto prevail, the result wili vary 
according as the proceeding is ina civil or criminal matter. S. 98, 
C. P. C., will not cover a case such as this. S. 36 was applied in 
Moothoo Varapu Seshayya v. Gatram Ramayya 4. Appellate 
jurisdiction includes all revisional jurisdiction. See Chappan v. 
Mohidin Kutte®. It has been held that there cannot be any 
remand or further enquiry in cases under S. 195--see Avishna 
Reddy v. King-Emperor®; also Ramayya v. Venkatachella 
Padayachi". 

The Bench before which the cáse first came up delivered the 
following 

JUDGMENTS :— Sundara Atyar J. —This is an application 
for the revocation of a sanction granted by the and Class Magis- 
trate of Madura Town, to prosecute the petitioner for an offence 
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oe under S. 21x of the Indian Penal Code. The petitioner, 
Krishnayen, Audimulam, preterred a complaint against the respondent, - 


Sundara 
Aiyar J. 


Krishnaiyar, and his wife, charging them with criminal breach 
of trust in respect of some jewels entrusted to them at a marriage 
which took place in his house. The Magistrate suspected that 
the case was false and directed the Police Inspector of Madura 
to hold a preliminary investigation under S. 202 of the 
Criminal Procedure Code. The Iaspector reported that the 
case was entirely false. Krishnaiyar thereupon ‘applied for 


. sanction to prosecute Audimulam for preferring a false com- 


plaint, an offence punishable under S. arr of the ‘Indian Penal 
Code, and the Magistrate granted the sanction. The District 
Magistrate, on application made to revoke it, refused to do so 


A further application was thereupon made to the Sessions Judge. 


He dismissed it, regarding it as an appeal presented ont of time. 
The Sessions Judge is wrong in supposing thatan application to 
a superior court to revoke a sanction granted by an inferior court is 
an appeal coming within the purview of Article 154 of Schedule 
II to the Limitation Act. Section 195 (Clauses 6 and 7) of the 
Criminal Procedure Code provides that “ any sanction given/o1 
refused under that section by any court may be revoked or granted 
by the court to which appeals ordinarily lie from that court.” 
But it does not provide in terms that an appeal lies from an 
order granting or refusing sanction. And Chapter XX XI of the 
Code, relating to appeals, does not provide that au appeal shall 
lie from an order granting or refusing a sanction. Proceedings 
instituted for such purpose have not, according to the practice 
of the courts, been registered or treated as appeals, but as mis- 
cellaneous petitions—see Rule 186 of the Criminal Rules of 
Practice. The power of the superior court, no doubt, is similar 
to what it possesses in appeals, but the same may be said of the 
powers of the High Court in proceedings in revision—see S. 439 
of the Criminal Procedure Code-—but this fact would not 
justify such proceedings being treated as appeals for purposes of 
time. I do not overlook the language of S. 426, which 
speaks of the pawers of acourt of appeal under S. 195, but 
that language is employed, in my opinion, only because it is the 
court to which an appeal lies from the decisions of the court 
granting the sanction that ha, got power to revoke a sanction 
or to give a sanction refused by an inferior court. The Sessions 
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Judge was therefore wrong in holding that the application to Audimulem 
him was barred by limitation. We have consequently to decide Krishnien- 
whether the order granting sanction is right on the merits. Sundara 
Audimulam’s complaint of criminal breach of trust was not tried “174% J- 
on the merits by the Magistrate. On receiving the complaint, 

the Magistrate, to use his own words, ‘suspected that the 
complaint was the ontcome of some jealousy,” and he finally 
dismissed it on the report of the Inspector of Police. In grant- 

ing sanction, the Magistrate says that he believes that “the 
complaint brought by the counter-petitioner is a deliberate 
concoction.” This conclusion is evidently based on the report 

of the Police. The Magistrate was not able to come to any 

sach conclusion from the evidence of the complainant recorded ‘in 

_ court. His suspicion that the complaint was probably untrue 

was merely based on the ground that Krishnaiyer’s mother, who, 

according to Audimulam, was his cancubine, was a silk weaver 

and belonged to a different caste from Audimulam himself. The 
Magistrate’s conclusion that the charge was false was therefore 

not based on legal evidence. The petitioner’s argument, that a 

sanction not based on legal evidence is illegal, must be upheld. 


Mr. Devadoss, appearing for the Public Prosecutor, relies 
on a dictumof my learned brother iu Moothavarapu Seshayya v. 
Gatram Ramayyat, that an enquiry held under S. 195 of 
the Criminal Procedure Code for deciding whether a sanction 
snould be granted or not, need not be a judicial enquiry. The 
. question argued in that case was whether a sanction granted 
without any enquiry for seeing; whether there was a prima 
Jacie case against the accused was valid or not. The nature of 
the evidence which would justify a sanction did not arise for 
decision and the authorities relating to that question do not 
seem to have been brought to the notice of the court. It is quite 
clear to my mind that, in cases falling under clauses (4) and (¢) 
of sub-section (I) of S. 195, a sanction can be granted only 
on materials which can be regarded as legal evidence according 
to the provisions of the Evidence „Act. I feel eno difficulty in 
holding that this rule is equally applicable, whether the investi- 
gation under S. 202 of the Criminal Procedure Code is 
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a made by a Police officer or by the Magistrate himself. The 
Krishaien. offences’ undér clause (4), for which sanction is required, are 
Sundara Offences committed in or in relation to a proceeding ina court, 


Aiyar, J: 


and those requiring sanction under clause (c) are offences com- 
mitted by a party to a proceeding in a court in respect of a docu- 
ment produced or given in evidence in such proceeding. Such 
proceedings being of a judicial character, evidence can be admit- 
ted in them only in accordance with the provisions of the Evi- 
dence Act. It is true that a sanction given under clause (a) of 
sub-section (1) and sanctions under Ss. 196 and 197 need not in 
all cases be based on legal evidence. Some cases at least within 
clause (a) of S. 195 (1) have no reference to any judi- 
cial proceedings, and those within the purview of Ss.'1¢6 and 
197 are not connected with judicial proceedings at all. The 
sanction required is that of a public officer, contempt of whose 
lawful authority is the offence to be enquired into; or of an officer 
to whom he is subordinate, or of the Local Government or of the 
Government of India. | 

The point raised in the case is really concluded by authority. 
In Queen-Empress v. Sheik Beart a Full Bench of five judges of 
this court affirmed the proposition that a sanction for preferring 
a false charge must be based on legal evidence. ‘The facts of two 
of the cases before the Full Bench were very similar to those i in 
the present case. Muthuswamt Atyar J. observes: “ There can 
be no doubt that sanctioning a prosecution for an offence is a 
judicial act and thé proceeding held in ‘connection with itis a 
judicial proceeding * * * It seems tome, from the very 
nature of the case, that an opinion must be formed as to whether 
a sanction should be given or refused, upon legal evidence * -*. 
. * But in cases in which the Magistrate dismisses the 
original complaint upon a report from the Police, there is no 
legal evidence before him upon which he is ina position to 
frame his opinidx. It is irregular to substitute the opinion of the 
Police officer who made the report for that of the Magistrate.” 
Kernan J. says :— It appears to me that a sanction granted by 
a Magistrate merely on the report of the Police is not the sanction 
required by Jaw. The law requires the Magistrate to exercise 
his own judgment on the facts proved before him, and decide 
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whether the case is one in which sanction should be accorded. Andimnlam 
In Zn re Paree Kunhammed, ! Bhashyam Atyangar J. held the Krishnien. ,“ 
same view (see page 119). See also Weir’s Criminal, Rulings, Vol” Sundara 
I, page 188, Criminal Revision Case No, 367 of 1887, and Queen- Aiyar, J. 
Empress y. Ganesh Ramakrishna.? In In the matter of Kalagava 
Bapiah?, Bhashyam Atyangar J. points out the distinction 

between a sanction given under clauses (6) and (¢c) of S. 195 

(1) and a sanction given under §. 197. He observes 

“A court granting sanction under 5. 195, clauses (4) and (c), 

does so in connection with offences committed in or in relation to 

any proceeding in such court, and the comt therefore acts in its 

judicial capacity in granting a sanction upon legal evidences 

But the Government, in according or withholding sanction under 

S. 197, for the prosecution of a public servant in respect of 

an offence alleged to have been committed by him as such public 

servant, acts purely in its executive capacity, and the sanction 

need not be based on legal evidence.” The distinction between 

a sanction given for offences under clause (a) of S. 195 and 

clauses (4) and (c) is pointed ont in Fadu Nath Mahta v. Jagadish 

Chandra Deb. Where there are not sufficient grounds for grant- 

ing sanction, it is open to a court to lay a complaint of offences 

referred to in clauses (4) and (¢)of 5. 195. Such acomplaint 

cannot be interfered with by a superior court—see Queen-Empress 

v. Venkanna® and Queen-Empress v. Sreentvasalu Nayudu.® | am 

of opinion that the legislature intended in S. 195 to provide 

two alternative modes in which a court may proceed, one, to 

make a judicial pronouncement that there isa prima facte case 

for an enquiry into an offence, leaving the initiation of criminal: 
proceedings to others, and the other, to put the .criminal 


law in motion itself by a complaint. ‘The two modes are, in my 
opinion, quite different in character. 


In Kachi Madar Lebbat vy. The Emperor,” I held that an order 
directing a prosecution under the allied section 476 must be 
based on legal evidence, and referred to S. 478, which em- 
powers a court, to whose notice an offence referred to in S. 195 

I. (i902) I. L. R. 26 M. 116. 2. (1897) I. L. R. 23. B. 50. 

3. (1903) I. L. R. 27. M. 54. 4. (1902) 7 C. W. N. 423. 
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ce n, is brought in the course of a judicial proceeding, to complete _ 
Krishiiien, the enqfiiry and commit the accused to a Court of Session 
Spencer, y, —a provision which conclusively shows that the order of the 
= court must be based on legal evidence. The case of Queen v. 
Nujum Alli? seems to have no bearing on the question, as what 
was decided in that case was that the admission of illegal evi- 
dence by a court convicting an accused person is not, of itself, 
sufficient ground for reversing the conviction, if, in the opinion 
of the appellate court, the other evidence on record would be 

sufficient to sustain it. 


I am, for these reasons, ot opinion that the sanction should 
be set aside. 


Spencer J.—In this case, the Second Class Magistrate of 
Madura Town received a complaint of criminal breach of trust, 
and, after examining the complainant nuder S. 200 of the 
Criminal Procedure Code, suspecting the complaint to be the ` 
outcome of jealousy, he-referred it, under S. 202 of the 
Criminal Procedure Code, to the Police for investigation. On 
receiving the Police report, he dismissed the complaint under 
S. 203 of the Crimimal Procedure Code. The petitioner, 
whose prosecution was sanctioned, preferred an unsuccessful 
appeal to the District Magistrate. He next approached the 
High Court witha revision petition, which failed as he had not 
exhausted his right of appeal from the District Magistrate to the 
Sessions Judge. Hethen appealed to the Sessions Judge, but 
his appeal petition was dismissed for delay. He has again come 
to the High Court with a criminal revision petition. 


In the first place, it may be noted that the Sessions Judge 
was not in order in treating the petitioner’s application as one for 
the admission ot an out-of-time appeal. ‘There is no rule of Jaw 
which subjects applications made under the special provisions 
of S. r95 of the Criminal Procedure Code to the periods of 
limitation contained in the Limitation Act. It was held in 
Queen-Emperss v. Ajudta Singh, ? that Article 178 of Act XV of 
1877 did not apply to applications made under this section.. 
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Neither can appeals: preferred under Clauses 6 and 7 of Andimulam 
S. 195 be treated alike with appeals under Chapter XXXI, Krishnien, 
which ate governed by Articles 154, 155 and 157 of the Limi- gpencer J. 
tation Act. While on the subject of limitation, I do not wish to 
be anderstood to say that delay is a matter that may be dismiss- 
ed from consideration. Courts may, in the exercise of their 
discretion, refuse to grant sanction in cases where there is 
great delay in applying for it (ode C. M. P. No. 112 of 1897, Vol. 
II, Weir’s Criminal Rulings, p. 154). 


The objection is taken that the sanction is bad because it 
is based on the Police investigation and because the Magistrate 
made no independent judicial enquiry into the truth of the 
complaint beyond recording the complainant’s statement on. 
oath when the complaint was presented. 


The petitioner’s vakil relies on the decision reported in Queen- 
Empress v. Sheik Beart? and in In re Paree Kunhammed,? and 
also upon the case of Kacht Madar Labbat v. Emperor.’ 


The first of these is a decision by a Full Bench involving 
three distinct revision cases. In-dealing with Criminal Revision 
Case No. 234 of 1886, Kernan J. observed: “It appears to me 
that sanction granted by a Magistrate merely on the report of 
the police is not the sanction required by law”, and, referring to 
the circumstances of that particular case, which was instituted 
by information given, in the first instance, to a Village Magistrate 
and a Police officer and, later, by a complaint to a Second Class 
Magistrate, he observed further : “What the details of the state- 
ment of the accused to the Magistrate made on the sth 
November were, does not appear. ButI donot doubt that the 
Magistrate made such investigation as he thought the circum- 
stances required, to satisfy himself whether an offence of false 
complaint was committed, and whether sanction ought to 
be granted before he made the order for sanction. He did not 
act merely on the report of the Police. If he had done so, his 
ordér, made merely on the Police report, should be held to be 
illegal.” Muthusamí Atyar J. expressed the same principle in 
other words: “It is irregular to substitute the opinion of the 

3 (G92 M. W.N. 9. 
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pAnamaman Police oie who made the report for that of :the Magistrate.” 
+ Rrishnien, Brandt}. pointed out that the test to be applied is, whether or 
“Spencer J- not the court giving or refusing the sanction had before it legal 
evidence upon which to form a decision, and that there cannot 
. be said to be legal grounds for a decision as to whether sanction 
should be allowed or refused, where the original complaint is 
. dismissed upon a reference to, and report made by, a Police 

_ Officer alone. . . 


The outcome of the Full Bench decision was that sanction 

:was held to be not given improperly only by reason of previous 
-notice not having been given, provided that the Magistrate who 
-gives the sanction examines the complainant and gives him an 
opportunity of proving his complaint in a judicial enquiry. 
From the use of the expressions “legal evidence” and “ judicial 
enquiry ” in this decision, I do not understand the learned 
judges as meaning to lay down more than the principle, that 
the authority according sanction under S. r95 must act on 
his own judgment and not substitute for it the opinion of others. 
There is nothing inthe Code to require a court to take state. 
ments of witnesses on oath, if it is considered necessary to hold 
a preliminary enquiry and if such an enquiry is held before the 
grant of sanction. Chapter XXV of the Criminal Procedure 
Code, which deals with the mode of taking and recording evidence 
in inquiries and trials, would not apply to such an enquiry, 
which is not expressiy provided for by S, 195 or any other 
. section in Chapter XV. In the present case, for instance, in- 
stead of referring the complaint to the Police for investigation, it 
was open to the Magistrate to have made an investigation him- 
self into the truth of the complaint under S. 202 before 
issuing process, and statements made by witnesses at such an 
investigation would not have been recorded on oath, nor could 
sanction be accorded for prosecuting witnesses for false state- 
ments made at such an investigation as constituting an offence 
under §. 193, I. P. C.—wede Criminal Revision cases Nos. 
503 and 5rq4 of r9¢2, Vol. II, Weir’s Criminal Rulings, p. 167‘and 
Queen-E-mpresv. Venkataramana?, A Magistrate proceeding un- 
. der S. 195 of the Criminal Procedure Code, would not be 
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wrong, in my opinion, if he took into consideration state- sae ` 
ments: made before. himself, not on oath, in the course Krishnien=: ` 
of an investigation ;. made by himself under S. 202 of the Spencer J. - 
Criminal Procedure, Code. I agree with the opinion of Ayling j.. 

in the case of Khadar Madar Labbat y. Emperor’ that an order 

under S. 476 of the Criminal Procedure Code need not 
necessarily be set aside because it proceeds wholly or partially on 

a consideration, of the result of a preliminary enquiry under 

S. 202 of the Criminal Procedure Code. The decision of 
Bhashyam Atyangar J. in Ln re Paree Kunhamad ? does not go 

further than saying that the authority giving sanction under 

S. 195 should never be influenced in giving sanction by 

evidence which it ought to know, will be altogether inadmissible 

against an accused person in a criminal trial. 


It is, no doubt, necessary to give complainants an opportu- 
nity of proving their case which has been thrown out merely on 
a Police report, before sanctioning their prosecution—vide 
Queen-Empress v. Ganga Ram? and Government v. Kartmdad*. 

In the present case, according to the District Magistrate’s 
order, it appears that this procedure was followed but no 
witnesses were examined by the petitioner or by any one on his | 
behalf. 


Supposing a complainant, to whom notice is given of a 
Magistrates intention to deal with him under S. r95, declines 
to examine his witnesses, or, being given an opportunity of 
doing so, omits to take advantage of it, is the Magistrate bound 
to undertake suo mofu a magisterial enquiry into the truth of the 
complaint? I think not, if the Magistrate is satisfied: on the 
material before him that there isa rima facie case for a prose- 
cution, and that it is proper, in the interests of public justice, 
that the complainant should be prosecuted, although he, no 
doubt, has the power to make an independent enquiry, if not so 
satisied—vide Queen-Empress v. Motha. 5 I may also refer in this 
connection to the case of Baperam Surma V. Gowrinath Dutt! and 
the observation of the learned Judges who decided that case, that 
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Audimulam the adoption of a rigid rule that a preliminary enquiry should be 
Krishnien. held in every case of sanction, would have the effect of introducing 
Spencer J, intothe criminal procedure in this country a new stage asa matter 

of imperative necessity (p. 478). It was considered at one time 

in the history of sanctions that a court had no power to go be- 
yond the record in determining whether or not sanction. should 
be granted—Zemindar of Stvagirt v. The Queen.*, This view 
became altered after the passing of Act X of 1882, and the 
change found expression in Qucen-Empress v. Motha®. The 
modern tendency of parties and practitioners is to expect a sort 
of preliminary trial in every case, and to appeal if the proof be- 
fore the sanctioning court falls short of what would ordinarily 

be required for framing a charge in a warrant case. But S. 195 

puts sanctions on a footing similar to that of complaints.by 

public servants of offences against public justice, and it can 
hardly be suggested that any preliminary enquiry is necessary 
for complaints which are of matters within the knowledge of 

the court or public servant concerned. j 


Now, in ihe case before us, the Magistrate did not act 
merely on a Police report, for, he says he examined the com- 
plainant before he referred the matter to the Police under 
S;. 202, and the result of his examination was that he at 
once suspected the truth of the complaint. The statement 
taken by the Magistrate from the complainant is not before us, 
so that I am not able to express an opinion that, taken by itself, 
it would not justify the Magistrate in thinking that a przma 
facie case was made out for prosecuting the complainant. It 
is impossjble for me to discriminate and say how far the Magis- 
trate’s order was based upon his own enquiry and how far upon 
the Police investigation in a case where the sanction is not based 
entirely on a Police report. 


I prefer to follow Kernan J. in the extract quoted above-Qucen 
Empress v. Sheik Beart?—-who, when the details of the state- 
ment did not appear, remarked that he did not doubt that the 
Magistrate made such investigation as he thought the circum- 
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stances required, to satisfy himself whether an offence of false pucimulen 
complaint was committed. fs Kristini. 


As regards the propriety of a prosecution, there can be no Spencer J. 
room for doubt here of this being an eminently fit case for pro- 
secuting the petitioner, if his complaint was false, for his object, 
in the opinion of the Ma gistrate, was to use the facility afforded 
by the law as an instrument for putting pressure upon the per- 
son complained against to place his wife at the complainant’s 
disposal. 


In my opinion, the requirements of the law have been. 
substantially complied with, and no case has been made out that 
would justifv us, acting as a court of revision, in quashing the 
sanction already accorded and confirmed by the proceedings of 
two superior courts, 


I wotild theréfore dismiss the petition. 


The case having been set down to be spoken to for argument 
as to the result of the difference of opinion as above, upon hear- 
ing the arguments of the pleaders aforementioned, and the case 
having stood over for consideration the Court made the following 


ORDER OF REFERENCE TO A FULL BENCH — 


In this case.the High Court was invited to set aside a sanc- 
tion granted by the and class Magistrate of Madura Town. The 
District Magistrate refused to revoke the sanction ou application 
-made to him under S. 195, Clause (6), of the Criminal Proce- 
dure Code; and the Sessions Judge of Madura also refused to 
revoke it on a further application made to him under the same 
provision of law. In this court, we have been unableto agree 
on the question whether the sanction should be revoked or not, 
one of us holding that it should be, and the other, that it should 
not be revoked. | 


The question has now arisen: What is the result, or, what 
order is to be passed, when we differ in our opinions ? 


It is contended by Mr. Govindaraghava Aifar, who appears 
for the petitioner, that the opinion of the Senior Judge should 
prevail, while Mr. Devadoss, appearing for the Public Prosecutor, 
contends that the case should be referred toa third Judge of this 
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Audimalam court with our opinions, under S. 439 of the Criminal 
Krishuien: Procedure Code. If the order be regarded as one passed under 


aa 


_~ 


that section, itis not contended that Mr Devadoss is not right. 
But the petitioner argues that our jurisdiction was invoked 
by him under 5. 195, Clause 6, and that S. 36 of the 
Letters Patent, according to which the opinion of the Senior 
Judge should prevail, is applicable to the. case. It is admitted, 
that S. 36 governs all cases which are not specially provided for 
by the Criminal Procedure Code or the Civil Procedure Code. 

It has therefore to be decided, whether the provision in 
S..439 of the Criminal Procedure Code, that ‘when the Judges 
composing a court of revision are equally divided in opinion, the 
case shall be disposed of in manner provided by S. 429,” is- 
applicable to the case. 


We may, before proceeding further, observe that there was 
some controversy, at the hearing, as to whether the petitioner 
putin his application to this court under S. 195, Cl. (6), or under 
S. 435. The petition itself does not refer to any particular section, . 
Of course, if the jurisdiction of this court could be invoked only in , 
one particular manner, it can be regarded as exercised only in that 
manner. But, if the court has power to exercise its jurisdiction in 
more ways than one, then it would be open toa litigant to invoke 
it in any of the ways in which it might be exercised. Assuming 
at present that S. 195 (6) and 8. 435 provide two different 
ways in which this court’s jurisdiction may be exercised, we 
have come to the conclusion that the petitioner must be taken 
to have applied to the court to exercise its powers under S. 
195 (6), At the heading of the petition, it is at first styled 
“Memorandum of Criminal Revision Petition,” but it is subse- 
quently described as “In the High Court of Judicature at 
Madras, Criminal Miscellaneous Petition No. 498 of 1911 ;” and . 
the petition proceeds to say that the petitioner in this court begs 
to prefer this petition for the revocation of sanction granted by 
the Madura Sessions Court by its order in ‘Criminal Miscellane- 
ous Petitions Nos. 38 and 39 of 1911; ” and the petitioner 
describes himself as “ appellant,” as is often done when procee- 
dings are instituted under S. 195, Clause (6), Rule 186 of the 
Criminal Rules of Practice framed by this court provides that an 
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application made to the court under S, 195 of the Criminal eee 
Procedure Code forthe revocation of a sanction ‘‘should be Krishnien 
registered as a Criminal Miscellaneous Petition and not asa 

Revision Petition.” As the ‘petitioner intended to put ina 

Criminal Miscellaneous Petition and described himself as appel- 

lant, we are of opinion that the application should be taken to 

have been put in under S. 195 (6), if it could legally be presented 

under that section. 


It is urged for the Crown that no petition would lie to this 
court under S. 195, Cl. (6), asthe petition is not one asking 
us to revoke a sanction granted by the Sessions Court, as that 
court did not itself give any sanction, but only refused to revoke 
the sanction granted by the 2nd Class Magistrate, or, more 
correctly speaking, refused to set aside the order of the District 
Magistrate, who refused to revoke the sanction granted by the 
and Class Magistrate. 


For the petitioner itis argued thatan order refusing to 
revoke a sanction must be regarded as one granting a sanction 
and that the application to this court should therefore be viewed 
as one for the revocation of a sanction granted by the Sessions 
Court. This is a question on which there is a conflict 
of authority. The petitioner’s contention, if upheld, would 
lead to the result that, where a court subordinate to this 
court merely refused to revoke a sanction granted by an inferior 
court, the result of a difference of opinion between the Judges 
composing the. bench hearing the petition would depend on 
whether the jurisdiction of the court :is invoked under S. 195) 
Cl. (6), or under S. 435—the result being apparently dif- 
ferent in each case. This has induced us to consider whether, 
in reality, the petitioner has an option to move this court in such 
a case either under S. r95 (6) or S. 435. | 


It seems to us that an order refusing to revoke a sanction 
cannot properly be regarded as an order granting a sanction: 
Ci. (6) of S. 195 provides that : “ No sanction shall remain in 
force for more than six montbs from the date on which it was 
given, provided that the High Court may, for good cause shown, 
extend the time.” It appears to usto be clear that the six months 
must be computed from the date of the order of the court which 
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Andimulam originally g granted the sanction, and the contrary has, so far ag 
Krishuited, we are aware, never been held. If an order refusing to revoke 
can be regarded as an order granting a sanction, the result would 
. be that the sanction would bein force for six months from the 
date on which the last-court whose jurisdiction is invoked, refu- 
sed to revoke it, and,if that court is the High Court, for six 
months from the date of its order. And it would be tnneces- 
sary for the High Court in such cases to pass any order extending 
the time. This, i in our opinon was clearly not the intention of 
the legislature. 


Besides, it seems to be hardly right to speak of -an order 
tefusing to revoke as au order giving a sanction which has 


SEBAJ been given. 


We have both come. to the conclusion, as stated in our 
opinions ou the petition itself, that an application under S. 195, 
Cl. (6), cannot strictly be regarded as an ‘appeal,’ The juris- 
diction exercised by a court under that clause may no doubt be 
regarded as similar to an appeal. But it may also be regarded 
as similar to a revisional jurisdiction. 


It will be noted that Clause (6) applies not only: to cases of 
application to a superior court of justice, but to superior execu- 
tive officers or to Government, to whom the authority granting 
the sanction is subordinate, and the legislature appears to have. 
deliberately refrained from describing the proceeding before the 
superior officer as either “ appeal’ or “ revision.” In Muthusamt 
Mudaliv. Veeni Chetti + a bench of three learned Judges of this 
court held ‘that an order revoking a sanction is a refusal of a 
sanction and that an order confirming a sanction is the giving 
of a sanction,” while two other learned Judges, Benson and 
Wallis JJ. expressed a contrary opinion in their order of reference 
to the Full Bench. In Palantappa Chetti v. Annamalat Chetti? 
which was approved in Muthusamd Mudalé v. Veent Chetti? ; 
Bhashyam Atyangar and Boddam JJ., in speaking of an 
order refusing to» revoke a sanction, observed: “An order 
passed by the court of appeal is in law the order which 
ought to have been passed by the sstibordinate court and will 
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have. the same efficacy and operation as the order which Audimulay 
ought to have been passed by the latter.” But the learned Krishnien, 
Judges proceed to say: “ S. 439, Criminal Procedure Code, 
provides that the High Court,.as a court of revision, may 
exercise the powers conferred on a court of appeal by S. 195.” 
It is, by no means, clear tous that they intended to lay down 
that the High Court’s jurisdiction in setting aside an order 
refusing to revoke a sanction is to be exercised under 5.195, 
Cl. (6), and not under Ss. 435 and 439. The jurisdiction of 
the court was as a fact exercised in this case not under cither 
of those sections but under S. 15 of the Charter Act, the 
order refusing to revoke having been passed by a civil court, 
In Hamiguddt Mondol v. Damodar Ghose, Rampini and Gerdt 
JJ. held that an order refusing to revoke is not an order granting 
a sanction. In Habibar Rahaman y. Khode Bux,? Rampini and 
Mookerjt JJ. held a contrary view. The judgment. contains no re- 
ference to the previous judgment in Hamijuddi Mondol v. Damodar 
Ghose*. The Allahabad High Court, in Ameror v. Serk Mat,’ has 
dissented from Muthusamt Mudaltv. Veent Chetti+. In Habtbar 
Rahaman v. Khoda Sux *, the order refusing to revoke is regard- 
ed as an order confirming a sanction. ‘The language employed 
by the learned judges in Palantappa Chetii v. Annamalas Chetti” 
seems, to some extent, to support this view. No doubt, where a 
court of appeal has plenary jurisdiction over a cause, its func- 
tion is, not merely to refuse to interfere with the decision of the 
court from whose decision the appeal is preferred, but also to 
confirm it; and its judgment when it does so, takes the place of 
the judgment of the court of first instance, The sections relating 
to appeals in both the Civil and Criminal Procedure Cédes lay 
down explicitly that the appellate court is to confirm the judg-: 
ment of the first. court where it does not interfere with. it, But 
it appears to us that the function of a superior court is not the 
same where its powers of interference are limited to special 
grounds. A court of error does not confirm the judgment of the 
inferior court whose decision it refuses to interfere with. The 
same would seem to be the case with respect to a court of revision - 





’ I. (1906) Io C. W. N. 1026. . ' 2. (1906) 5 C. L J. 219. 
3: (1908) I. L. R. 30 A. 243. - 4 ; (1907) L. L. R. go M. 382, 
5: (1903) I L, R 27 M. 2230 
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are ae and the court of second appeal in civil cases where there is no 
Krishniex. question of law and the court merely dismisses the second appeal 
on that ground. With all deference, it seems tous that it should 
not be assumed that a court refusing to revoke a sanction under 
S. 195, Cl: (6), can be taken to confirm the sanction, so as to 
‘make the sanction one granted by itself. The provision with 
regard to extension by the High Court of the time during which 
the sanction is to be in force seems to us to be a strong argument 
against such a view., That provision does not seem to have been 
brought to the notice of the court in Muthusamt Mudalt v. Veent 
Chetti? 


Mr. Devadoss contends that all applications to the High 
Court in any matter relating to a sanction must be regarded as 
petitions for revision. This contention is, in our opinion, unten- 
able, Section 439 itself seems to supply a conclusive answer to 
the argument. It provides that in revision the High Court may 
‘exercise the powers conferred ona court of appeal by Ss. 195, 
423, 426, 427 and 428. The powers under the last four sections, 
which apply primarily to appeals, are exercisable in revision 
which isnot an appeal. Similarly the power under S. 195° 
which primarily vests in a court of appeal, is exercisable by the 
High Court in revision. If the court which gives or refuses a 
sanction is immediately subordinate to the High Court, S. 439 
would not be necessary to give it power to revoke or give 
the sanction given or refused, as S. 195 itself gives it. The 
exercise of powers under S. 439 cannot itself bean exercise 
of itunder S. 195, though it is of the same kind of power as 
is given by 5. 195. Where the court giving or refusing 
sanction is not immediately subordinate to the High Court, i, 
has undoubtedly powers of revision under S. 439, whether it has 
power under S. 195 0r not. But 5. 439 seems clearly to show 
that a proceeding before the High Court under S. 195 cannot 
itself be regarded as a proceeding under S. 439. No doubt, 
S..439 refers to {any proceeding, the record of which has been 

» called for by itself or which has been reported for orders or 
which otherwise comes toits knowledge.” But this will not 
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justify a proceeding under S. 195 being regarded as a proceed- are el 
ing which “ comes to its knowledge” within the meaning of the xrishnieh, 
section. The clause appears to relate only to the source of 
knowledge of the High Court regarding the proceeding sought 

to be revised. That source may be either information received 

by itself directly (as by examination of a criminal calendar seat 

upto it)ora report made by an inferior court or information 

received otherwise. 'T his last source seems to refer to informa- 

tion derived from the accused orcomplainant or the Crown 

through the Public Prosecutor. A different construction would 

have the result of including appeals also within the purview of 

S. 439. We therefore caunot accept the argument that proceed- 

ings under $.195 are zfso facto proceedings under S. 439. If 

an order refusing to revoke a sanction cannot be regarded as one 

granting a sanction, then the High Court’s powers of interfer 

ence with such an order would be only in revision under S. 439, 

and the rule laid down in S. 429 will regulate the procedure to 

be followed in cases of a difference of opinion between the Judges 

hearing the application, and this is the view we are inclined to 

take. 

Mr. Devadoss contends that, even if an application under 
S.195, Cl. (6), cannot be regarded.as one under S. 435, the 
„proper course in case of difference of opinion is to follow the 
procedure laid down in S. 429, and he refers to two cases in 
support of this contention—viz., Qucen-Empress v. Dada Ana? 
and Queen v. Mukhun. ? In the frst case Fardine and Candy Jj. 
held that, where there was a difference of opinion in a refereuce 
by a Sessions Judge under 8S. 3070fthe Criminal Procedure 
Code, the proper course was to refer the case toa third Judge. 
The point was not argued, as stated in the judgment—see page 
474. The learned Judges say: ‘ There appears to have been no 
previous instance of Judges differing on a reference mate under 
S. 307. Ina case under the corresponding section of the older 
code, Queen v. Mukhun, ? the course adopted by the High Court 
of Bengal was to lay the. case before a third Judge. ‘‘ We are 
of opinion that S 307 with perhaps S. 439 applies S. 429 about 
appeals to cases of reierence aud that this seems the justest and 
‘best procedure to follow. So we adopt the example of the 
Calcutta court and do not dispose of the case*in the manner 
provided by Cl. 36 of our amended Letters Patent, Z. ¢., by the 
opinion of the senior Judge.” | The learned Judges treated them. 
selves as a court of revision in hearing a reference under S. 307. 


ce ac ait nent inion eee emer neater ee) 
I, (1889) I. L, R. 15 Bom. 452. 2, (1877) 10, L. R, 275, 
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-Audimulam. 


V. 
Krishnien, 


Assuming that this view is correct, regarding which we ex- 
press nó opinion, the present case is not one of a reference by a 
lower court. i 


Queen 4. Mukhun? was also a case of reference with respect 
to the verdict of a jury. The question of the procedure to be 
followed in case of a difference of opinion is not discussed. If 
the view taken in Muthusawmt Mudadi v. VeentChett72?, that an 
order refusing to revoke a sanction is tantamonnt to one granting 
a sanction, be adhered to, the question of procedure in case of a 
difference of opinion is likely to be of frequent occurrence. It may 
also arise in cases where the High Court is asked to interfere 
with an order granting Or refusing a sanction passed by a court 
immediately su ‘bordinate toit. We consider it desirable that the 
question should be authoritatively decided and we therefore refer 
to a Full Bench the following questions :— 


(1) Is an order refusing torevoke a sanction one granting a 
sanction, in which it is open to a party dissatisfied with the 
order ,to apply to a superior court under S. 195, Cl. (6), Cr.P.C.? 

(2) Is the procedure described in S. 429, C. P.C, or in 


Cl, (36) of the Letters Patent to be followed where an application 


to the High Court is made under S. 195, Cl. (6), to revoke a 
sanction granted by a lower court orto give a sanction refused 
by it, when the judges composing the bench hearing the appli- 
cation differ in opinion ? 

This case coming on for hearing in pursuance of the above 
order, and upon hearing the arguments (noted at the beginning 
of this case) of the pleaders aforementioned, the Court expressed 
the following 

OPINION:—We are not prepared to dissent from the 
conclusion arrived at by a Full Beach: of this court in SAER 
Mudaliv. Veent Chetti. * 

We ope however, the power conferred upon this court by 
S..195) Cl. (6), of the Code of Criminal Procedure is not a part'of 
the appellate and revisional. jurisdiction of this court conferred 
by Ch. 3r and 32 of the Code of Criminal Procedure. Itis a . 
special power conierred by S. 195, Cl. (6). It follows, therefore, 
that when the Judges are equally divided the case is governed. 
by S. (36) of the Letters Patent and not by 5. 429 or S. 439 of 
the Code of Criminal Procedure. 

Our answer to the first question referred to us is in the- 
affirmative. Our answer to the second question is that, in 
the case stated, the procedure described in Cl. (36) of the 
Letters Patent is to be followed. a i 


1L (1877) 1-CLR, 275. ; 2. (1907) LLR 30 M. 382, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Atyar. 


Sivaprakasam and others ..  Petitioners* 
O D = (Respondents) 
Palaniappa Mudaliar. .. Respondent 
(Petitioner). 
Abatement—Costs—Deceased defendant's representatives’ claim to. Sivapra- 
Ifa suit abates on the ground that no representative of a deceased aa 


defendant is brought on record, there is no provision entitling the repre- Palaniappa 
sentatives of the deceased defendant to come to court and ask for the costs Mudaliar. 
of the suit. 


Quaere :—Whether the representatives can file a separate suit for the 
costs incurred by the deceased party? 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of thé District Munsif of 
Mayavaram in C. M. P. 825 of r905 in O. S. No. 243 of 1904. 

S. Muthiah Mudaltar for petitioners. 

The Court delivered the following 


JUDGMENT :—This is an application under S. 115, Civil 
Procedure Code, to revise the order of the District Munsif of 
Mayavaram in Miscellaneous Petition No. 825 of 1905 in so 
far ashe refused to awarc to the petitioners here, the costs 
which had been incurred by their mother in O. S. 243 of r904. 
It is necessary to state the facts briefly, to make the point arising 
for decision clear. O. S. No. 243 was instituted by Palaniappa 
Mudali against Thayali Anni, the mother of the petitioner, fora 
declaration that a certain will, which she had presented for 
registration, was a forgery. The suit was originally instituted 
in the Sub-Court of Kumbakonam. ‘That court, holding that it 
had no jurisdiction to entertain the suit, returned the plaint for 
presentation to the proper court. Subsequently the plaint was 
presented in the Munsif’s Court of Mayavaram. Thayali Anni 
died subsequently. After her death the plaintiff applied to the 
Munsif for permission to withdraw his suit, with leave to sue 
again, and permission was granted. The order’ giving permis- 
sion was subsequently set aside by this court in Letters Patent 
Appeal No. 146 of r909 presenfed by the present petitioners, the 


C. R. P. No. 143 of Igir. 8th February, Igr2. 
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sons of Thayali Anni. They had previously asked the Munsif 
to review his order granting leave to sue again but failed. This 
court, in setting aside the order granting leave, remitted the 
plaintiff’s petition to withdraw his suit with leave to sue again, 
for fresh disposal. ‘The District Munsif’s Court, on rehearing, 
dismissed the plaintiff's petition and granted to the present peti- 
tioners their costs incurred previously in this court and also their 
costs incurred in the plaintiff's petition in the ‘Munsif’s Court. 
This revision petition relates to the refusal to award to the pre- 
sent petitiouers the costs incurred by their mother in the Kumba- 
konam Sub-Court, before that court had returned the plaint. 
The Munsif holds that subsequent to the re-presentation of the ` 
plaint in the Mayavaram Court the suit abated on Thayali 
Anni’s death; that no petition was put in by the. plaintif or 
by the present petitioners for the substitution of the petitioners’ 
names on the record in the place of Thayali Anni; and that he 
had no power, in these circumstances, to award to the petitioners 
the costsincurred by Thayali Anni. The petitioner’s conten- 
tion before me is, thathe was mistaken in supposing that he 
had no power to do so., I am of opinion that the District Mun- 
sif is right. Ifa suit abates on the ground that no represen- 
tative of a deceased defendant is brought on record, there is, 
as far as I am aware, no provision entitling the representatives 
of the deceased defendant to come to court and ask for the costs 
of the suit. When the abatement of the suit is in consequence of 
the death of the plaintiff, there is provision made in the Code for 
ordering the costs of the defendant to be paid out of the estate 
of the deceased plaintiff. But there is no similar provision for 
directing the plaintiff to pay to the heirs of the deceased defen- 
dant the costs incurred by such deceased defendant, when the 
suit abates in consequence of his death. What remedy, if any, 
would be open to the heirs in such a case, does not arise ‘for 
decision in this petition. It may be that they might be en- 
titled to institute a suit for the purpose. At any rate, my atten- 
tion is not drawn to any authority for holding that the court 
can award, in the suit which has abated, costs to the heirs of the 
deceased defendant against the plaintiff. 


The order of the Munsif was *therefore right, and t dismiss 
this petition: . 


PART xii.] | THE MADRAS LAW JOUËNAL REPORTS, 44t 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis. 


In the matter of Gulam Ali Shamsuddin Saheb, an Insolvent. 


Insolvency Act (Presidency), S 52—" Reputed Ownership? —Insoluent In ve 
leaving the keys of the business premises with the creditor at night in non soc 
business hours. aheb. 


Where the effect of the stipulation between the secured creditor aud 
the insolvent was to make the mortgagee custodian of the keys out of 
business hours, and until the happening ofthe breach of the stipulation, 
the creditor had apparently no right to intermeddle with the goods eveu 

‘during those hours: He/d:-(1) That the goods continued to be in the pos- 
session, order or disposition of the trader notwithstanding that the keys 
were taken every night to the secured creditor and taken from him every 

' morning. (2) That, in any view, the goods were absolutely in the ii 

order and disposition of the. insolvent. 


W. B. Barton instructed by Grant and Greatorex for 
the claimants. 


Nugent Grant instructed by Wilson for the Official 
Assignee and the opposing creditors. 


The Court delivered the following 


JUDGMENT :—In these two ‘connected cases the Official 
Assignee has rejected the claims of the petitioners to be entitled 
torank as secured creditors against the sale-proceeds of the stock- 
in-trade of the insolvent which was in his~possession and which, 
after the insolvent had absconded, they took possession of and 
directed to be sold by the Madras Sales Agency. The sale- 
proceeds were claimed and recovered by the Official Assignee and ~ 
subsequently, as I have said, he refused to admit the petitioners’ 
claimto rank as secured creditors and these two notices of 
motion, though they do not so state expressly, must be fegarded 
as appeals from the decision of the Official Assignee. 

Vhey—one of them at any rate—raise a question of very 
considerable importance. Hinduji Jeetaji, the first petitioner, 
made various advances to the insolvent and obtained promissory 
notes and, what I may call, letters of hypothecation in which one 
term was “ we agree to deliver to you the keys of the said busi- 
ness premises and to take from you every morning the said keys 
and return them to you every evening. For breach of any stipu- 
lation contained herein or failure to pay the money due when 
n a aaa n a tent het rnc ant 
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demanded it shall be lawful for you without my consent to retain 
the keys and seize the goods or otherwise take possession of 
them.” The effect of these provisions really is to make the mort- — 
gagee custodian of the keys out of business hours, and until the 
happening of the breach referred to, he has apparently no right 
to intermeddle with the goods even duzing these hours. ‘There 
is evidence that that agrcement was carried out, and the impor- 
tant question arises whether under this arrangement ‘the stock- 
in-trade was left in the possession or order or disposition of the 
insolvent in his trade or business by the consent and permission - 
of the true owner uuder such circumstances that he was the 
reputed owner thereof’—this is the lauguage of 5. 52 of the 
Presidency Towns Insolvency Act—and whether this state of 
things existed at the commencement of the insolvency, the 
commencement of the insolvency being the date of the first act of 
bankruptcy according to another section. 


Now I think it may be said at once that this provision isa 
product of local ingenuity. From the time of James I down to 
the present day during which these provisions have been in force, 
no one, so far as can be ascertained, has ever yet thought that it 
was enough to defeat the provisions of the. Act that every day 
when the trader locks up his, shop and leaves it and goes to his 
place of residence, instead of keeping the keys under his own 
pillow for the night, he should hand them over to the mortgagee 
and take them back again in the morning. Such a proceeding 
is one of which the people trading with the insolvent would be 
absolutely unaware, so that in the view of everybody the goods 
would be at the order and disposition of the insolvent and he 
would be the reputed owner thereof. 


If this isenough to take the case out of the section, the 
latter will become very largely a dead letter. „As we know, all 
traders have a very natural objection to its being known that 
they have had to pledge their stock-in-trade, because it affects 
their credit. If it be enough to secretly hand over the keys every 
nightin some other part of the town and get them back next morn- 
ing to prevent the goods from being in the possession, order and 
disposition of the trader, one can scarcely doubt that this method 
will be very widely adopted and the object of -the legislature 
defeated. However, if that is the law, Iam bound to give effect 
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to it, but I am of opinion that it is not the law. I am of opinion 
that under this agreement, these goods continued to be in the 
possession, order or disposition ofthe trader, notwithstanding 
that the keys were taken every might to the secured creditor in 
another part of the town and were taken from him every 
morning. A case was cited from I. L. R. rz C. 45I in 
which an insolvent. obtained an advance and the lender insisted 
that the stock-in-trade should be given as security and that the 
key of the godown in which the goods were stored should be 
delivered to him at once. I think it was the uext day the 
insolvency happened, and it was held that by getting possession 
of the key the lender had got possession of the goods and that he 
did all that he could do and that the goods had ceased to be in the 
possession, order or disposition of the insolvent, But that was, in 
my opinion, a very different case from this, in which the only right 
the lender reserved to himself was a right of keeping the keys at 
night when the premises were shut up and he had not even then 
any right to intermeddle with the stock until the happening ofa 
breach. In my opinion any possession which the lender had 
under that arrangement was not areal but a sham possession, 
and that, as I understand it, is the test. In the case of Exparie 
National Guardian Assurance Co.: In-re Francis that is the test 
which is laiddown. Discussing the evidence in that case Lord 
Justice Fames said: “It was not a sham but areal possession, 
taken for the purpose of giving effect to the security of the com- 
pany.” And Lord Justice Zhesseger also said, at page 415, that 
it was necessary to arrive at a conclusion whether the possession 
was a real one or a mere sham, If, as held in the circumstances 
of that case, the possession of the true owner was a real one, the 
case is at once taken out of the section, but I am prepared to hold 
that in this case the possession wasa mere sham. Further, I find 
in the case of Exparte Cohen: In re Sparke? it is said, of the agree- 
ment proved in that case, by Lord Justice Fames: ‘« The agreement 
was evidently concocted for the purpose of evading, if possible, 
the remedy which the Act, as to bills of sale, intended to provide 
for the benefit of the creditors, This attempt*at fraud does not, 
in my opinion, strengthen the position of those who rely upon it 
to support the assignment.. To hold that such an assignment 
could stand would be a direct encouragement to fraud.” Lord 
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In ve _ Justice Aellish says: “It is a device between them for the benefit 

Shee of the debtor, to enable him to avoid that registration which the 

Act ot Parliament has required.” Similarly in this case, I should — 

be prepared to hold thata device of this sort, under which the 

debtcr was in effect really left iu the enjovment of an effective 

control of the goods, was simply a device to effect fraud upon the 

Act, such as spoken of here. A deliberate arrangement ‘such as 

this to deceive the public differs, in my opinion, entirely from such 
a caseas Helton v. Tucker.> 


ra 
a 


Further, whether I am right in the view I have taken 
or not, there cannot be the least doubt that, under this agree- 
ment, during the working hours of theday those goods were 
absolutely in the possession, order and disposition of the in- 
solvent. He got the keysin the morning and he returned them 
late at night, and under the circumstances I hold that they were 
during the daytime in his absolute order, possession and dis- 
position. Then under the Act the insolvency relates back to the 
act of bankruptcy, and on sending for the petition upon which 
the adjudication. was made I found that the adjudication 
is made on an affidavit which alleges that “on or about the 
13th of December, the said insolvent, with the object of 
secluding himself so as to deprive his creditors of the means 
of communicating with him, locked up the place of business 
and left Madras taking the keys thereof.” And the evidence is 
that he left for Bombay on that ‘night. Even assuming that 
before he left for Bombay he had handed the keys to these 
creditors, still the words of the Act are “with intent to defeat 
or delay, his creditors he departs from his usual place of business 
or otherwise absents.” It seems to me that he must have left his 
place of business on the night of the 13th with the intention of 
so starting for Bombay and that the act of bankruptcy must be 
considered as having taken place when he left his place of busi- 
ness on theevening of the 13th without any intention of return- 
ing, ata time when, in my judgment, the goods were in his 
possession, order or disposition with the consent of the true 
owner, that is to say the hypothecatees. 
So much for the appeal in the first case of Jeetaji. With 
regard to the second appeal of Jeevaji the case is not even so 
I, (1888) 39 Ch. D. 669 E 
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strong because the letter of hypothecation in that case, which 
recites that the goods have been deposited with the credftor, says 
nothing whatever about this arrangement of handing over the 
kevs every night and taking them again inthe morning. The 
evidence is that there were two setsof keys, one set of whicu 
was handed to Jeetajievery night and the otner to Jeevaji. 

Though these two professed to be absolute strangers to each 
| other—they never heard of each other even—yet they combined 
in all the steps taken for realizing the goods, and the evidence 
of there being two sets of keys is of a verv unsatisfactory 
character. Iam not prepared to hold that it has been satis- 
factorily proved that Jeevaji had even the sort of possession 
which would have resulted to him from the keys being left in his 
house every night and taken away in the morning. It looks to 
me more as if this was an alter-thought intended to bring him 
into line and to put him wichin as strong a position as Jeetaji. 
At any rate the onus is distinctly upon him to establish that 
the goods were in his possession aad I hold he has failed to esta- 
blish that by satisfactory evidence. The resuit is that both these 
appeals must be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—-Mr. Justice Sundara Aiyar and Mr. Justice Philips. 


Challapalli Hanumanulu Pantulu ni Appellant * 


V. (Plaintif) 
The Secretary of State for India in l 
Council represented by the Collector 
of Kistna «+ Respondent 


(Defendant), 

Land revenue—Freedom trom liability to be assessed = Onus-—Land 
Acquisition Act, S. 279—f ffect of—Vesting of title to acquired land. 

Where land is acquired by the Government for a Municipality under 
the Land Acquisition-Act, the title vests in the Government to the land 
and the Municipality subsequently derives its title from the Government. 

A person claiming to hold lands from the Government without 
- liability to pay assessment must show some graut exempting him from 
the payment of the ordinary absessinent. 


No exemption can be claimed withont a grant or exemption in express 
+ 
words. 


6 §. A. No’ 221 of Igtas 12th Oetober 191. 
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Second appeal from the decree of the District Court of 
Kistna at Masulipatam in A. S. No. 157 of 1908 presented 
against the decree of the Courtof the District Munsif of Bezwada 
in O. S. No, 324 of 1906. 


T. Prakasam and V. Ramadas for appellant, 
The Government Pleader for respondent. 
The Court delivered the following 


JUDGMENT :—The plaintiffs suit is fora declaration 
that the Government is not entitled to levy ground rent for 
certain land in his occupation and for the recovery of the amount 
collected from him by the Government as ground rent. 


“The District Judge has decided, and in’ our opinion, quite 
rightly, that the plaintiff has not made out any cause of action, 
Two points are argued in second appeal. The first is) that the 
Municipality acauired, bythe land acquisition proceedings, the 
inam right which belonged to the original owners of the land 
and that by successive sales the plaintiff now owns that right. 
The Government, it is contended, is entitled only to quit-rent as 
from the inamdar and not ground rent. Assuming that a civiy 
court could go into this question, there is really no’basis for the 
contention. The land was acquired by the Government for the 
requirements of the Bezwada Municipality under the Land 
Acquisition Act. Itis quite clear that when the land was 
acquired, the title to it vested in Government—see S. 16 
of the Act. Section 279 of Madras Act IV of 1884 does not 
help the plaintiff at all. It provides that on payment by the 
Municipality of the amount of compensation awarded for the 
land, the land shall vest in the Municipality. It is quite clear 
from that section itself that it is the Government that is to 


| _ acquire the land. The effect of the section is merely to declare 


that the title which vests in the Government by the acquisition 
passes to the Municipality when the Municipality pays the 


‘amount settled asecompensation. ‘The title of the Municipality, 


therefore, was derived from Government. When the land be- 
came vested in the Government it became ordinary Government 
land liable to assessment in the hands of any person who might 
afterwards become the occupier. Ifthe plaintiff claims to hold ` 


z 
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_ the land free from the payment of such assessment as the Govern- Hanuma- 
ment may fix, he must show some grant exempting him from the Pantalu, 
payment ofthe ordinary assessment. The appellant’s counsel mhe Secre- 
argues that it must be taken that there was such a grant in this gi a see 
case because, when G. O. No. 20 dated tke goth February 
1889 was issued permitting Municipal Councils to transfer 

lands vested in them by sale, mortgage or otherwise, no condition 
was.inserted that the assignee would be liable to pay such assess- 

ment or ground rent as might be fixed by the Revenue authori- 

ties, and that this condition was inserted only in an order passed 

inthe year rg00. The argument is that, under the previous 

order of 1889, every transferee from the Municipality would ac- 

quire an absolute right to the property transferred free from the 

payment of any assessment; in other words, that order granted 

an exemption for payment of land revenue to all persons who 

might purchase lands from the Municipality. This is a conten- 

tion which it is impossible to uphold. There are no words of 
exemption from liability to assessment in the Government Order 

of 1889. No exemption can be claimed without a grant or exemp- 

tion in express words, The construction to be placed on the 

order of 1889 would be that the transferees would obtain a title 

to the land under their transfers although the transferor might be 

a Municipal Council, z. g., to remove all the objection to the 

transfer onthe ground that the transferor is a Municipal Council. 

There is no reason for differing from the conclusion of the lower 
appellate court. We dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Miller and Mr. Justice Sundara Aiyar. 
Unde Rajaha Raja Sir Raja Velugoti 

Sri. Raja Gopalakristna Yachendra 
Bahadur Varu, K.C.I.E., Panchahazar 
Munsabdar, Rajah of Venkatagiri .. Petitioner* 


| Ve (Plaintiff) 
Vemuru Chinta Reddi and others .. Respondents 
(Defendants). 


Contract Act, S.25—Agreement controlling the procedure of court in 
deciding a suit—Agreement to hape a question decided according to the 
decision of another court in another case. 
ee E a ere 

*0, R. P, No. 740 of Igro. 8th February, Igl2,. 
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An agreement by the parties to a suit that they would abide by the 


VERR TARIN decree of'another court in another case as regards the question raised in the 


Chinta 
Reddi. 


$ 


first case will not deprive the plaintiff of his right to have the first suit 
decided on the merits. 

The ordinary rule is that, when the court is ‘seized’ ofa case, it has 
jurisdiction to decide it in the manner prescribed by law, and parties have 
no right to interfere with its anthority to doso. There are, no doubt, well 
understood exceptions to the rule, but where the exceptions do not apply 
the rule must prevail. The dispute may be settled by any lawful agreement, 
the court may refer the question to an arbitrator, or the parties may enter 
into an agreement making the oath of one of them conclusive ofallor any 
of the facts in issue. But the parties cannot agree to control the court in 


` its decision of the suit in a manner different from that prescribed by law. ' 


Petition under S. 25 of Act IX of 1887 praying the High 
‘Court to revise the decree of the District Court of Nellore 1 in S.C. 
S. No. 97 of 1907. 

S. Subramuna Atyar for petitioner. 

„S. Swaminathan for respondents. 


-  ‘The-Court delivered the following 


JUDGMENT :—This is an application by the plaintiff in S. 
C.S. 97 of 1907 in the District Court of Nellore to revise 
the judgment of the District Judge. ‘The suit is to recover from 
the defendants a sum of Rs. 349-8-0 on a pronote executed by 
them in favour of the plaintiff in 1906. The defendants plead- 
ed that there was no consideration for the note ; that they had 
instituted a suit O, S. No. 281 of 1907 in the District Munsif?s 
Court of Nellore for the cancellation of the note, and that the suit 
was therefore not maintainable. It appears from the -B Form 
Diary that the suit was adjourned pending the decision of the 
Munsif in O. S. 281 of 1907, and that, after the Munsif’s 
decision of the suit declaring the pronote not -enforceable 
against the defendant this suit was dismissed. The judgment 
of the District Judge states: “ Both parties represented in this 
court that they would abide by the decree of the District Munsif 
of Nellore in O. S. 281 of 1907 on his file in regard to the 


question raised in this case.” The question referred to in this 
i e 
sentence seems to be whether the pronote was unenforceabie on 


the ground that it was not supported by any consideration: 
Unfortunately, there is no written ‘record of the representation by 
the parties except what appears in the judgment. Nor are the 
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parties agreed as to what exactly the representation was. -The 
plaintiff says that the agreement between the parties was that 
the question in dispute should be decided in accordance with the 
final judgment of the matter iu O. S. 281 of Ig07 on the file of 
the District Munsit of Nellore, which was capable of being carri- 
ed up on appeal to the District Court and finally to this court, 
The defendants, on the other hand, contended that the decision of 
the District Munsif in O, 5. 281 of 1907 was to be accepted as 
binding between the parties in the Small Cause Court. In the 
view we take of the case, we think it unnecessary to decide 
which of these statements is correct. It may be noted that the 
decision of the Munsif in O. 5. 281 of 1907 was reversed by the 
District Court on appeal and the pronote was held to be binding 
on the defendants; and the second appeal against the District 
Judge’s judgment was dismissed by this court. 


The question argued in this revision petition at the hearing 


‘was,—assuming that the plaintiff had originally represented that 
the case might be decided in accordance with the decision of the 
Munsifin O,S. 28r of 1907, whether he thereby disentitled himself 
toask subsequently that it should be decided by the District 
Judge on the merits. We are not at present concerned with the 
question of what legal effect, apart from any agreement between 
the parties, the judgment of the Mursif in O. S. 281 of 1907 or the 
final appellate judgment in that case would have upon the con- 
troversy in the small cause suit. We have come to the conclusion 
that the defendants were not entitled to insist on the representa- 
tion originally made by the parties asa bar to the plaintiff's 
right to the trial of the small cause suit. The agreement in 
question cannot be regarded as an adjustment of the subject- 
matter of the suit by a lawful agreement or compromise. The 
agreement didnot settle the dispute but postponed the settle- 
ment and purported to authorise the court to settle it ina certain 
manner. A compromise has been defined as “a mutual agree- 
ment between two ot more persons at difference, to put an end 
to such difference, upon certain terms agreed u pon.” (Burrill’s 
Dict. quoted in 8 American Cyclopaedia of Law and Procedure, 


p. 501). It must be an agreement which one of the parties can- 


insist on the court enforcing against the will of the other. Can it 


be said in this case that one of the parties could insist on the , 
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court postponing the small cause suit till the District Munsif’s 
decision in O. S. 281 of 1907 ? We think not. The ordinary rule 
is that, when the court is ‘seized’ of a case, it has jurisdiction to 
decide it in the manner prescribed by law, and that parties have 
no right to interfere with its authority to do so. ‘There are, no 
doubt, well understood exceptions to this rule, but where the ex- 
ceptions do not apply, the rule must prevail. Notwithstanding 
the pendency of a suit, the parties may settle their disputes as 
they like. by any lawful arrangement, and the court is then bound 
to give effect to the settlement. Again, they may ask the court 
to refer the questions in dispute to an arbitrator, in which case 
though the decision of the cause is primarily transferred to 
another tribunal, the court will retain some control over the 
proceedings, The parties may also enter into au agreement 
making the oath of one of them conclusive evidence of all or any 
of the facts in issue between them. This again is subject to the 
control of the court. 


The present case does not fall within any of these exceptions. 
Our attention is not drawn to any rule or principle which would 
compel a party to adhere to any agreement by him that the 
suit may be decided in a manner different from that prescribed 
by Jaw. For instance, we do not think that if a litigant agreed 
that the Judge might decide the suit in the manner that a cer- 
tain individual might advise, such an agreement would bind 
him. In Rukhmanbat v. Adamjt? BEAMAN J. held that an agree- 
ment that certain disputes relating to the accounts between the 
parties in the case should be decided by the Assistant Commis- 
sioner in asummary manner without going into formal evidence 
beyond the accounts, objections and surcharges filed before him» 
was not binding. The learned Judge observes that it did not 
amount to an adjustment or compromise and that the agreement 
not being in writing would not constitute a binding reference 
to arbitration. He elaborately discusses the question whether 
an agreement to refer to arbitration and tobe bound by the 
award passed by an arbitrator can be treated as amounting to a 
compromise and expresses disinclination to accept as sound the 
decisions cited before him in support of the . position that such 





I. (1908) I-L.R. 33 Bom. 69. 
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an agreement would amount toan adjustment or compromise 
when an award had been passed by the arbitrator. We consider 
it unnecessary to express any opinion on this question, as it is 
clear that the agreement in the present case cannot be treated 
asa reference of the dispute inthe small cause suit to the arbi- 
tration of the Munsif who was trying O. S. 281 of 1907. In 
Moyan v. Pathukutiz* an agreement by the plaintiff to take a 
` certain oath and to have his suit dismissed, if he failed to do so, 
was regarded as not binding on him. We hold that the agree- 
ment in question in this case did not deprive the plaintiff of his 
right tohave the suit decided on the merits. We therefore 
reverse the decision of the Judge and remand the suit to the 
District Munsif of Nellore to be disposed of by him according 
to law, as a regular original suit. The costs of this petition 
will abide the result. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


.. Present :—Mr. Justice Sundara Aiyar and Mr. Justice 
Spencer 


Sri Raja Satrucherla Veerabhadra Raju 
Garu, alras Sivaskanda Raju Bahadur Garu, 


and another a da T Appellants * 
(PLF? s Legal 
v. (Representatives) 
Ganta Kumari Naidu and others... Respondents 
(Defendants). 


Madras Act VIII of 1865, S. 7-—-Patta, tender necessary — Madras 


Rajah of 
Venra giri 


Chinta 
Reddi. 


Veera- 


Estates Land Act, S. 53—Suit after Estates Land Act for rent accrued due peaches Raju 


before the Act. 

Under Act VIII of 1865 (Madras) the tender of a patta is only a statutory 
pre-requisite to enable the landlord to take legal proceedings against his 
tenant and not a condition necessary to complete his right to the rent: 
and as that statutory pre-requisite necessary to enable the landlord 
even to sue for rent has been taken away by the Estates Land Act, a 
_ suit for rent accrued due before the latter Act came into force is maintain- 

able after the coming into operation of the Act without .4 tender of patta. 


Second appeal from the decree of the District Court of 
Vizagapatam in A. S. No..159 of 1909, presented against the 
acer Literate 

t S. A. No. 1391 of Igro. 


2nd January Igf2. 
I. (1tg07) LLR. 3r M. I. 


Kum ari 
Naidu. 
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_ Veera- decision of the Court of the Sub-Collector at Parwatipur Division 
bhadra Raja . i l 
v. in E. S. No. 34 of 1908. 
Noli V. ‘Ramesam for appellants. 
P. Narayanamurtht for respondents. 
The Court delivered the following 


JUDGMENT :—In this case the plaintiff, a land-holder. 
instituted a suit for rent of faslis 1315 to 1317 and of a portion 
of fasli 1318. The Sub-Collector passed a decree in the plaintiff’s 
favour which was reversed by the District Court, so far as ‘the 
rent for faslis 1315 to 1317 was concerned, on the ground that 
the plaintiff did not tender a patta to the defendant for those 
faslis, and the suit for rent for those faslis was therefore unsus- 
tainable under tle provisions of 5. 7 of the Rent Recovery 
Act VIII of 1865. Thet section provided that “no suit brought 
and no legal proceedings taken to enforce the terms of a tenancy 
shall be sustainable unless pattas and muchilikas have been ex- 
changed as aforesaid.” ‘The effect of the section was to make 
the tender of a patta a condition precedent to entitle-a land- 
lord to institute legal proceedings to enforce the terms of a. 
tenancy. It did not make the exchange of pattas and muchilikas 
or the tender of a patta necessary to give the landlord a right 
to the rent of the land in the tenant’s possession. That right 
was complete when the tenant obtained from the land his land- 
lord’s share of the produce. It was held, while Act VIII of 
1865 was in force, in cases where trent was payable by instal- 
ments, that the right to each instalment of rent accrued on the 
date fixed for the instalment and that limitation would run from 

c that date.. The District Judge observes :—‘ If the terms of 
Section 7 of the Rent Recovery Act were not complied with, 
within the fasli, suits brought to recover arrears of rent were 
barred by time. This suit, for arrears of rent for faslis 1314 to: 
317, was barred by time under the Rent Recovery Act as no 
pattas admittedly were tendered within any of those faslis.” 


We cannot agree with.the Judge that S. 7 laid down 
any rule of limitation. The limitation for a suit for 
rent is three years from the time when it accrues due; 
and it accrues due when it is payable according tothe contract 
between the parties or according to usage, and not when a. patta 
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is tendered. The tender of a patta is only a statutory pre- 
requisite to entitle the landlord to take legal proceedings against 
his tenaut and not a condition necessary to complete his right to 
the rent. This condition has now been dispensed with by the 
Estates Land Act. Section 53 of ‘that Act makes the tender of a 
patta necessary only when the landlord wishes to distrain and 
sell the tenant’s moveable property or to bring the holding to 
sale. ‘The result is, the landlord is now liberated from the neces- 
sity of doing an act which was necessary when the old Act was 
in force. The plaintiffis therefore entitled to maintain his suit 
for rent of faslis 1315 to 1317 without tendering a patta. 


We must therefore allow the appeal and award to the plain- 
tiff rent for faslis 1315 to 1317, also-to the extent claimed in the 
appeal. 

The District Judge allowed interest at 6 per cent. per annum. 
This modification will stand asit has not been disputed by the 
appellant. The parties will pay and receive proportionate costs 
throughout. 


NE op te 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Sadasiva Aiyar. 


The Public Prosecutor .. Appellant* 
v. 
Bala Nagi Reddi and others .. Accused. 


_ Bvidence—Proof—Statemeni by dying person—Methods of proof. 
Where the verbal statement ofa dying person is sought to be proved, 
the proper and legal mode of proving it is by eliciting from the person who 
heard the deceased make the statement what the deceased said. 


If the statement was taken down in writing by the witness or by some 
one in the presence of the witness, the witness would be entitled to refresh 
his memory, if he so wanted, by referring to such writing; otherwise the 
writing itself is not relevant unless it is in the nature of a deposition taken 
in the presence of the accused. Where the deceased dictated his statement 
and it was taken down and he then signed the writing’ after being satisfied 
as to its accuracy, such writing may be regarded as a statement by the 
deceased in writing and would bg admissible under S. 22 of the Evidence 
Act; and even then it would not bar a witness who Heard the statement 


* Cr. A, No. 540 of 1911, . Igth February 1912. 
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The Public from proving it independently of the writing ; ; and ordinarily, it would be 
Prosecutor desirable to have on record what the witness is able to reproduce from 


Bala Nagi memory what he heardthe deceased: state in addition to the writing in 


Reddi. 


which the statement was taken down. 


Appeal under §. 417 of the Criminal Procedure Code against 
the judgment of acquittal passed on the accused in the Sessions 
Case No, rr of 1911 by the Sessions Judge of Cuddapah. 


C. Sidney Smith, for Publie Prosecutor, for appellant. 


L. A. Govindaraghava Atyar, T. Araiekaen dya and Æ. R. Os- 
borne for accused. 


The Court delivered the following j 


= JUDGMENT :—In this case the six accused persons were 
tried by the Sessions Judgé of Cuddapah with the aid of 
assessors. The first accused was charged under Ss. 302 and 109 
of the Indian Penal Code, and the remaining five accused were 
charged under S. 302, with reference to the death of one Kristna 
Reddi. The assessors found all ‘the accused not guilty of the 
offences charged against them, and the Sessions judge, agreeing 
with them, has acquitted them. ‘This appeal has been preferred 
by the Government against the order of acquittal. As against the 
rst accused there is practically no evidence to connect him with 
the murder of Kristna Reddi. 
* * * * 
We must therefore hold that the acquittal of the rst accused 
is right and the appeal against him will be dismissed. 


As regards the case of the other accused, we have come to 
the conclusion that they must be retried. To begin with, the 
manner in.which the learned Sessions Judge has recorded evi- 
dence in this case cannot be said to be satisfactory, Besides 
the evidence of Prosecution Witness No. r the alleged eye wit- 
ness of the occurrence and of Prosecution Witness No. 2 who is 
said to have seen accused Nos. 2 to 6run away immediately 
after the assault, the most important evidence against these 
accused consists of the dying declarations of the deceased. It was 
sought to prove thé dying declarations by the evidence of men 
who heard the deceased making the statements and were ‘in a 
position to state what they heard afid by proving. the docu- 
ment in which the statement wastaken down and signed by 
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the deceased. Now Prosecution Witness No, 5 is one.of the The Public 


witnesses who deposes to what the deceased stated. His de- 
position on this point is recorded thus :— 


“ I asked him (meaning the deceased) and he said that the 
five accused beat him.” ‘The witness could not have used the 
words ‘the five accused’ as what he heard the deceased 
utter; not only the deceased’s assailants were not accused at the 
time of assault, but the persons under trial were six in number 
and this witness’s evidence as recorded does not indicate which 
five of the six accused the deceased said had assaulted him. 
Similarly the 2nd Prosecution Witness’s evidence as to the dying 
declaration made by the deceased is recorded in this way. “He 
said accused Nos. 2 to 6 beat him and wept.” Itis of the ut- 
most importance that evidence as to the dying declaration 
should be as exact and full as possible. We should have on re- 
cord everything which a witness heard the deceased say, as to 
the transaction which resulted in his death. The dying state- 
ment of the deceased as heard by the witnesses who speak to it 
was apparently, if one is to judge from Exhibit A, much fuller 
than what the record of their depositions would show and - it 
seems that the Sessions Judge has not recorded all that they 
said on the point, 

Further we would point out that, when what is sought to be 
proved is the verbal statement of a dying person, the proper and 
legal mode of proving it is by eliciting from tbe person who 
heard the deceased make the statement, what the deceased 
said. Ifthe statement was taken down in writing by the wit- 
ness or by some one in the presence of the witness, the witness 
would be entitled to refresh his memory, if he so wanted, by 
referring to such writing ; otherwise the writing itself is not rele- 
vant unless it is in the nature of a deposition taken in the 
presence of the accused. Where the deceased dictated his 
statement and it was taken down and he then signed the writing 
after being satisfied as to its accuracy, such writing may be 
regarded as a statement bv the deceased in writing, and would be 
- admissible under S. 32 of the Indian Evidence Act. Exhibit A 
in this case would stand on this footing. But even if what was 
stated was taken down by some one in writing and signed bv 
the deceased, that would not debar a witness who heard the 
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statement from proving it independently of the writing. And 
ordinarily it would be desirable to have on record what the wit- 
ness is able to reproduce from memory as what he heard the 
deceased state in addition to the writing in which the state- 
ment was taken down. 

Further it appears that accused ‘Nos. 2 to 6, who examined 
witnesses in support of ‘their defence before the Committing 
Magistrate did not examine any witnesses for the defence in the ` 
Sessions Court.. . 

Mr. Osborne, the learned counsel who appearsfor them in 


-support of the order of acquittal, states that the learned Sessions 


Judge at.a very early stage of the case, either after the exami- 
nation of the rst or and prosecution witness expressed a decided 
opinion that if that was all the important evidence inthe case 
besides the dying declaration of the deceased, the case for the 
prosecution was not a strong one. Mr. Osborne says that he was 
led by that expression of opinion by the Sessions Judge to re- 
frain from examining defence witnesses. We have no’ reason 
to doubt that that is probably what occurred in this connection. 
In these circumstances we set aside the acquittal and order a 
retrial of the case against accused Nos. 2 to 6. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sundara Aiyar. 


Kulondavalu Padayachi .. Petitioner * 

v. (Piarntif) 
Kamatchi Ayyar ++ Respondent 
A (Defendant). 


Contyact—Suit against third party, beneficiary, for breach of condition 
in contract—Right of suit. 


A person who takes a benefit under a contract ‘between two others, is 
bound by the conditions under which he takes the benefit, even though he 
is a stranger to it; and is. sae aa liable to be sued in respect of the 
condition. 


Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the District Munsif’s Court 
of Mayavaram in S. C. S. 484 of roro. l 

T. V. Muthukrishna Atyar for appellant. 

T. R. Venkatrama Sastry for respondent. 

-*C Re P. Ne. 42 of Igit.’ 8th February Igr2. 
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The Court delivered the following 


JUDGMENT :—I am unable to sustain the decision of the 
District Munsif in this case. The plaintiff sued to recover 
monies paid by him on account of kist of certain land in the 
possession of the defendant, which, he alleged, the defendant 
was bound to pay to him. The plaintiff’s case was really based 
“ona contract. By a partitiom agreement between him and his 
brother it was provided that the defendant should enjoy certain 
land for her maintenance and pay the kist due on it to the 
plaintiff and his brother, Rs. 8 to each of them. The District 
Munsif dismissed the suit on the ground that the plaintiff could 
claim no relief on the basis of the partition deed because the 
defendant was not a party to it. But it was under the partition 
deed that she got her right to hold the land. Though not a 
party to the contract she was one who took a benefit under it, 
subject to the burdens placed on her by that document. She 
was therefore bound to pay the kist to the plaintiff and his 
brother’ as provided therein. In fact she got possession of the 
land by means of a suit based on the partition deed, 


The District Munsif has not disposed of the other conten- 
tions which the defendant raised. His decree must therefore be 
reversed and the suit remanded for fresh disposal on the other 
questions raised by the defendant. The costs of this petition 
will abide the result, 





IN THE JUDICAL, COMMITTEE OF THE PRIVY 
COUNCIL. 
(Ow APPEAL FROM THE HIGH Court OF JupICATURE AT ALLAHABAD. ] 


Present :—Lord Macnaghten, Lord Robson, Sir John Edge 
and Mr, Ameer Ali. 


Kunwar Ragho Prasad and others .. Appellants* 
V 
Lala Mewa Lal and another «© Respondents. 


C. P. C, O. XXXIII, r. 10 (S. 411)—“ First charge on the. property =m 


Costs in suits in forma pauperis—Crown brerogative—— Meaning and limits of. 
6 


A mortgagee obtained a decree for sale on his mortgage on a certain 
date ; but before the sale, the wife of the mortgagor brought a suit iz forma 
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pauperis against the mortgagor for dower on the allegation that the same 
was Charged on the mortgaged property. The suit was decreed with costs 
against the mortgagor bnt dismissed with costs against the mortgagees 
and the amount of the court-fees was ordered to be a first charge on the 
amount decreed to the wife and the defendant, her husband, was also made 
responsible for it. The Government sold the mortgaged property in exe- 
cution of the order in respect of the court-fee amount due to them. 


Heid: that the decree in the pauper suit did not create or purport to 
create any charge on the mortgaged property in favour of the Government, 


It is only when claims of the Crown and claims of ‘* common persons’ 
concur or come into competition that the Crown is preferred. The Crown 
has no more right than a “ comwion person” to seize A’s property (a mort- 
gagee’s property) andapply it in, or towards the discharge of a debt due 
from & (the mortgagor in respect of the court-fee due to Government 
in a different suit). 


Appeal from a decree of the High Court at Allahabad 
(December 2, 1908) athrming a decree of the Court of Small 
Causes at Allahabad, exercising the powers of a Subordinate 
judge (September 19, 1906). 

Ross and Kenworthy Brown tor appellant. 


De Gruthyer K. C. and A. P. Sen for Dube tor respondents. 
Their Lordships’ judgment was delivered by 


Lord Macnaghten :—This an appeal from a decree of the 
High Conrt at Allahabad, which afhrmed a decree of the Court 
of Small Causes exercising the powers of a Subordinate Judge. 


The suit was brought by the respondents Mewa Lal and 
Lachmin Narain to recover property which they had been 
deprived of through the intervention of a Government official who 
atiached it and got it sold in order to satisfy a debt due to 
Government from somebody else. 


The facts are undisputed. 


On the 17th of December 1895, the respondents, who were 
mortgagees ot shares in seven villages belonging to their mortga- 
gor, one Tufail Ali Khan, obtained the usual decree tor sale. T'he 
17th of April 1896 «was the date fixed for payment of principal, 
interest and costs which amounted in allto Rs. 19,290-9-6. ‘he 
mortgagor made default. On the zerd of April 1896, the mort- 
gagees applied for an order absolute. The order was drawn up 
on the 16th of May following. On the 24th of March 1897 an 
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application was made for execution of the decree by sale of the 
mortgaged property, andon the 26th of April 1897 the execution 
case was transferred to the Collector’s Court as the property was 
ancestral. The decree came into the hands of the Sale officer 
on the 8th of July 1897. . 


In the meantime, the wife of the mortgagor brought a suit 
tn forma pauperts against her husband, Tufail Ali Khan, and 
the respondents, claiming from her husband a lakh of rupees 
under a contract of dower, and alleging that that sum was 
charged on the mortgaged property in priority to the mortgages, 
the subject of the decree of the 17th of December 1895. On the 
tith of May 1897 the suit was decreed with costs against Tufail 
Ali Khan, but dismissed with costs as against his morigagees, 
and it was ordered that the amount of Court fees which would 
have been paid by the plaintiff had she not been allowed to sue 
as pauper should be the first charge on the amount decreed tu 
the plaintiff, and should also be recoverable from the defendant 
Tufail Ali Khan 


The order as regards the Court fees payable to Government 
was in accordance with the directions of S. 411 of the Civil Pro- 
cedure Code, 1882, as to pauper suits. 


That section is in the following terms :— 


‘carr. Ifthe plaintiff succeed in the suit, the Court shall calculate the 
“amount of the Court fees which would have been paid by the plaintiff if 
“he had not been permitted to sue as a pauper; and such amount shall be a 
“first charge on the subject-matter of the suit, and shall also be recoverable 
“by the Government from any party ordered by the decree to pay the same, 
“in the same manner as costs of suit are recoverable under this Cede,” 


There was an appeal to the High Court but it was dis- 
missed with costs. 


So the respondents succeeded in preserving the priority of 
their encumbrances and in maintaining the decree of the 17th of 
December 1895. With this success all their troubles began 
The Collector, on behalf of Government, applied tor and obtained 
execution of the decree of the Irth of May 1897 not against 
Tufail Ali Khan against whom the suit was decreed, but against 
the mortgaged property, in regard to which the suit failed: 
That execution case was alsu sent to the Collector’s Court, 
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It was received by the ‘Sale officer on the 18th of February 
1898, more than six’ months after the receipt of the decree of 
the 17th of December :805. However the Sale officer fixed 
one and the same day, the 22nd of July 1899, for sale in both 
cases. And when the day of sale came*he put the property up 
for sale under the decree of the rith of May 1897, and it was 
sold to Rai Bahadur, the father of the appellants, for Rs. 1,529, 
an amount just sufficient to satisfy the claim of the Government. 
The mortgagees’ decree was returned to the civil court with 
a statement that no property was left for sale in connection. with 
that decree. In taking this course the Sale officer, according to 
the opinion of the Collector, acted legally. Possibly, said the Col- 
lector, he might have put the property up for sale under the 
mortgagees’ decree, ‘proclaiming at the same time the debt due to 
Governmevt as an encumbrance to be satisfied by the puschaser,” 
but there was no material irregularity. In the Collector’s opinion 
the authorities clearly affirmed “the principle that. the Govern-. 
“ment takes precedence of all other creditors, whether .or not 
“they havea lien on the property.” At the instance of. the 
mortgagees the civil court directed that the property should 
be put up for sale again under the decree of the 17th of 


December 1895 Ultimately the mortgagees bought it for 


Rs. 18,365: They obtained formal possession. But it seems 
that Rai Bahadur had already obtained possession under his sale 
certificate. Both parties then exerted themselvesito collect rents. 
Then followed a struggle for mutation of names. The Assistant 
Collector dismissed an application for that purpose by the mort- 
gagees, blaming them for trying to avoid payment of the Govern- 
ment dues “instead of quietly paying off” the Court fees and get- 


` ting the property sold in satisfaction of their large debt. After a 


learned argument he held that the wording of §. 411, Civil 
Procedure Code, was.clear that the Government dues .were the 
first charge on the property, and that Rai Bahadur had conse- 
quently a preferential claim, Then the mortgagees appealed to 
the Collector. He took the same view, after argument, though 
he confessed that he “hadnot hitherto realised that the position 
of the Crown.in such matters was 80 strong.” Lastly, the mort- 
gagées applied to the Commissioner on second appeal. He, too, 
rejected their application, in the first instance on reading the 
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record, and then onan application for revision after hearing the 
parties at considerable length, who “ argued as to the equity and 
legal rights of the case.” As to the merits he pronounced no 
opinion. He thought it essentially a case for the civil court. 
But thé added that, until the question was determined by a com. 
petent court, he did “not think that any fairer decision could 
be come to than that at which the Collector arrived.” 


So at last the mortgagees betookthem to the civil court, to 
which they ought to‘have applied long before in a regular suit. 
_ The Judge of first Instance ordered that the respondents should 
be put in possession of the property and declared. that they were 
the absolute owners. An appeal to the High Court was dismissed 
with costs. : But the learned Judges, after argument, came to the 
conclusion that there was a substantial question of law involved, 
and gave leave to appeal to His Majesty in Council. 


Their Lordships are ata loss to discover what question of 
_ law is involved in this case. So far as can be gathered from the 
judgments in the Collector’s court, the validity of the sale to Rai 
Bahadur was rested on two grounds: (1) on the terms of S, 411 
of the Civil Procedure Code and the decree of the 11th of 
May 1897, and (2) on the prerogative of the Crown. As to the 
first point, the claim put forward on behalf of the Government 
is absurd. The decree of the 11th of May 1897 did not create 
or purport to create any charge on the mortgaged property in 
favour of the Government. The Government had no right to 
attach the property and sell it in execution under that decree, 
though, of course, such interest, if any, as remained in the mort- 
gagor from whom the Court fees were declared to be recoverable, 
might have been reached by a proper proceeding. The order for 
the first sale was, therefore, without jurisdiction. ‘The sale passed 
no property to the person declared purchaser. On the secdnd point 


the claim advanced by the Collector on behalf of the Government, 


is a preposterous claim. It is only when claims of the Crown 
and claims of “common persons” (to use an old expression) “ con- 
cur”? or come into competition that the Crown is preferred. The 
Crown has no more right than a “common person” to seize A’s 
preperty and apply it in or towards the discharge of a debt due 
from B. That is nota question of law. It is a matter of common 
justice, and, it may be added, of common honesty. 


‘Their Lordships will hurfbly advice His Majesty that the f 


appeal ought to be dismissed with costs. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY. - 
COUNCIL. | Se 
[ON APPEAL FROM THE HIGH COURT OF JUDIGATURE FOR 
THE NORTH WESTERN PROVINCES, ALLAHABAD.]. 
PRESENT :—Lord Macnaghten, Lord Robson, Sir John Edge 
and Mr. Ameer Ali. 


Debi Mangal Prasad Singh ise .. Appellant* . 
Ve i kja Mieke 
Mahadeo Prasad Singh and others... ... Respondents. 


Hindu Law—Stridhan--Inheritance--Mother’s property taken on partition. 


In the absence of any intention to the contrary expressed by the members 
effecting a partition, immoveable property taken by a Hindu widow on the 
partition of the joint family property under the Mitakshara Law, is not part of 
her stridhan in the narrow sense of the word, indicating her separate property 
or peculium, descendible to her own heirs on her death; but it stands in the 
same position in which property inherited by her stands and is descendible to 
her husband’s heirs. 


Sir Erle Richards K. C., gid B. Dube for appellant. 


De Gruyther, K. C; G. E. A. Ross, and'A. P. Sen for 
respondent. 

Appeal from a Judgment and Decree of the High Gout, of 
Judicature for the North Western Provinces at Allahabad, dated 
the 20th December 1909, which affirmed a Judgment and Decree, 
dated the 14th December 1907, of the Subordinate Judge of 
Gorakpur. 


Their Lordships’ Judgment was delivered by 


Lord Robgon:—The question to be determined in. this 
case- is -whether immovable property, obtained by a Hindu 
widow on a partition of the joint family property under Mitak- 
shara law, is part of her stridhan in the narrow sense of that 
word, indicating her separate property or peculium which passes 
on her death to her own heirs; or is merely part of her stridhan 
in the wider sense in which the word is sometimes used, as indicat- 
ing any property in which she may have some right of proprietor: 
ship, 


The property in question originally belonged to one Gaya 
Parshad, who, with his three sons, formed a Hindu joint family 
governed by the Mitakshara law. He died leaving three sons and 
a widow, Dulhan Sahibzad Kunwar} One of his sons, Sheo Partab 








to 
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Singh, died in: 1889, leaving a widow and his son, the Plaintiff— 
Appellant. In 1894 a partition of the joint family property took 
place, at-the suit of the Plaintiff, under the guardianship of his 
mother, and in that suit the Court apportioned one-fourth share of 
the family property to Dulhan Sahibzad Kunwari, who remained 
in possession thereof until her death on the 19th November 1900. 


The plaintiff claims possession of one-third of the property 
thus held by her, on the ground that it passed, under the Mitak- 
shara law, to the heirs of her husband, of whom he is one. 


The first two Defendant-Respondents are the two surviving 
sons of Dulhan Sahibzad Kunwari, and their contention is. that 
‘the property acquired by their mother on the said partition was 
her stridhan or peculium so as to descend to her heirs. 


This raised the further question as to whether the Plaintiff, 
whose father had predeceased Dulhan Sahibzad Kunwari, was one 
of her heirs or was excluded from her inheritance by her surviving 
sons. The Subordinate Judge decided both these issues in favour 
of the Defendants, and the judgment was affirmed by the High 
Court at Allahabad. 


The sections of the Mitakshara dealing with the property of a 
woman have given rise to much controversy and some conflict of 
decisions. In Chapter 2, section 11, para. 1, of that treatise, 
‘Vijnanesvara sets forth Yajnyawalcya’s classification or descrip- 
tion of woman’s property as follows :— 

“What was given to a woman by the father, the mother, the husband, cor 
“ brother, or received by her at the nuptial fire, or presented to her on her 
“husband’s marriage to another wife, as also any other (separate acquisition) is 
u denominated a woman’s property:”’ 


In paragraph 2 of the same section, Vijnanesvara repeats in 
substance the six-fold classification given in paragraph 1, and then 


in place of general words “as also any other” he sub&titutes a 


‘further enumeration as follows :— 
= And also Property which she may have acquired by inheritance, punches 
“ partition, seizure, or finding, are denominated by Manu and the rest, womans’ 
ii * property.’ 

This reference to Manu is not borne out by the quotation from 
that'authority given in paragraph 4 (Section 11). Manu is there 
‘cited as making the same classification of the *different kinds to 
‘woman’s property” as that above given by Yajnyawalcya, and 
‘saying that they “are denominated the six-fold property of-a 
woman.” 
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This six-fold enumeration of the sources of a “ woman’s pro- 
perty,” as given by Yajnyawalcya and Manu, corresponds with the 


technical or narrow signification of stridhan indicating property 


which is under her absolute control during life and on her death. is 
descendible to her heirs: Do the same characteristics attach to a 
woman’s property derived from the additional sources specified by 


.Vijnanesvara, viz., inheritance, partition, etc? -These words “any 
J , , PA 


other ” with which Yajnyawalcya concluded his enumeration are 
a translation of the word “adi” or “adya.” which according to 
Mr. Mayne (Hindu Law, 7th Ed., page 823) means “and the like.” 
In that view, Yajnyawalcya meant to limit his description of 


““ woman’s property,” or stridhan, to property acquired in any of 


the six modes he had just specified, or in -any other manner 
ejusdem generis with those modes. Vijnanesvara’s additional 
enumeration goes beyond that. When read with Yajnyawalcya’s 
description, it constitutes a practitally complete statement of the 
means by which a woman can acquire property rights. Dealing 
with this extended signification of the term “woman’s property ” 
Vignanesvara says in paragraph 3 of the same Section that it 
“conforms in its import with its etymology and is not technical.” 
In paragraphs 2, 3 and 4, therefore, he is speaking of. Stridhan in 
the wider sense. In paragraphs 5, 6 and 7, Vijnanesvara‘cites the 


description of “ woman’s property” given by Katyayana; which 
does not expressly profess to be exhaustive, but which closely 


approximates in character to that given by Yajnyawalcya and 
Manu, and does not include any of the heads (inheritance, parti- 
tion, etc.) added to the list by Vi jnanesvara in paragraph 2. Then 
comes paragraph 8, which gives rise to the difficulty. It runs 
thus :— l 

“A woman’s property has ieee thus described. The author 
next propounds the distri ba HON of it. Her kinsmen take it if 
“she die without issue.’ 

The rule of devolution prescribed by the author (Yajnyawalcya), 
to whom Vijnanesvara refers, was, so far as that. author himself 
was concerned, no doubt intended to apply only to stridhan in the 
narrow signification defined in paragraph 1, and not to the enumera- . 
tion as expanded by the commentator in the concluding words -of 
paragraph 2. It is, indeed, possible to read paragraph 8 as 
applying only to the more limited enumeration of Yajnyawalcya. 
When Vijnanesvara says “a woman’s property” has “been thus 
described,” he may have been referring to the description given by 
his author and by Katyayana, and Rave intended to confine, Yaj- 


. nyawalcya’s classification. 
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His language, however, in paragraph 8, when read with what 
he Says in paragraphs ?, 3 and 4, is open to the meaning that a 
woman’s property, of whatsoever kind, descends always to her 
own-heirs, It is difficult to adopt the latter construction in view 
of the undoubted fact that, as Sir Arthur Wilson said in delivering 
the judgment of their Lordships’ Board in Sheo Shankar Lal v. 
Debi Sahai’ “ Most of the old commentators recognise, with regard 
to the property of a woman, whether called stridhan or by any 
other name, that there may be room for differences in its line of 
descent according to the mode of its acquisition.” | 


So far as a woman’s acquisition of property by inheritance is 
concerned the matter is now clearly concluded by the authority, 
and a consideration of the cases decided with regard to that item 
in Vijnanesvara’s additional enumeration will facilitate the task of 
dealing with the item of “ partition ” in the same enumeration. 


In the case of Mussamat Thakoor Deyhee v Rai Baluk Ram 
and. others? it was contended that, in the: provinces governed by 
the Mitakshara, the widow’s estate in her husband’s property was 
absolute, and that she had full power to dispose of it. In support 
of that argument reliance was placed on the concluding words of 
the second paragraph of Section 11, Chapter 2 of the Mitakshara 
above dealt with, Viz., “also property which she may have acquired 
by inheritance.” Their Lordships, however rejected the view that 
those words included such property as a part of a woman’s stridhan 
so as to make it descendible to her heirs. They quoted, with 
approval, the proposition laid by Sir William Macnaghten in his 
“Principles and Precedents of Hindu Law.” Vol. 1 page 38, 
where he says :— 


It was therefore held that a widow has no power of alienating 
any immovable property which she has inherited from her husband, 
and that, on her death, such property will pass to the next heirs 
of her deceased husband. Similarly, in Bhugwandeen' Doobey v 
Myna Baee it was held that, by the Hindu Law prevailing in 
Benares (the Western School), no part of the husband’s estate, 
movable or immovable, forms portion of his widow’s stridhan, 
and she has no power to alienate the estate inherited from her 
husband, to’ the prejudice of his heirs, which, at her death devolves 
on them. Sir James Colville, in delivering thé gudgment of their 
Lordships’ Board, says. “ Both the Vivada Chintamani and the 
‘Mayukha confine stridhan within the definitions of Manu and 


1, (1903) LL.R. 25 A. 468 (P.C.) © 72 (1866) 11 M.LA. 139, 
3. (1867) 11 M.LA. 487, 
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Katyayana.. They exclude property inherited, and the other aequi- 
sitions which are comprehended in the last clause of the paragraph 
in the Mitakshara, but are excluded by Sir William Macnaghten,” 


` This observation puts partition on the same footing ` as 
inheritance, so far as the rights of a widow are concerned. 


In Chootay Lall v Chunni Lall and others' it was held 
that,. under the law of the Mitakshara, a daughter’s estate 
inherited from the father is a limited and restricted estate only and 
not stridhan, so that upon her death the next heirs of the father 


succeed thereto. 


The cases on the question of a woman’s inherited property 
came under review by their Lordships’ Board in Sheo Shankar Lal 
and others v Debi Sahat before referred to and Lal Sheo Pertab 


= Bahadur Singh v Allahabad Bank, Limited and another’. The 


construction of the Mitakshara was again considered, and it was 
held thet, under the Hindu Law of the Benares School, property 
which a woman has taken by inheritance from a female is not 
her stridhan in such sense that her death it passes to her 
stridhan heirs in the female line to the exclusion of males. ~_ 


‘Each of these authorities is inconsistent with the wide scope 
which the respondents, on their construction of the Mitakshara 
seek to give to the definition of stridhan. 


The‘ question now arises whether there is any substantial 
difference in principle between a woman’s property acquired by 
inheritance and that acquired by partition. It is a question 
attended with some difficulties, especially in the construction of: the 
Mitakshara, whatever view of it may be taken. While a family 
remains joint-a woman has no right under the Mitakshara to a 
specific share of the family estate. 

She fs only entitled to maintenance, or in due course to het 
customary inheritance, and if a partition takes place a mother gets 
a share equal to that of ason. If the share given to a widow on 
partition is given to her as a substitute for that to which she would 
be entitled upon inheritance; then, according to the foregoing 
authorities, it would seem reasonable that it should follow the same 
rule of descent and revert on her death to her husband’s heirs, If, 
on the other hand, it is given to her by way of provision for her 
maintenance, it seems equally reasonable that when the-necessity 
for her maintenance has ceased the property should revert to--the. 


1. (1878) LL.R. 4 C. 744 (P.C.) 2, (1903) LL.R..25 A. 468 (P.C.) 
3, (1903) LL.R. 25 A. 476 (P.C.) 
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estate from which it was taken. Of course, the members of a joint 
family effecting a partition may agree that a portion’ of -the 
property shall be transferred to the widow by way of absolute gift, 
as part of her stridhan so as to constitute a provision for her 
stridhan heirs; but, in the absence of any such intention, their 
Lordships do not feel justified in putting property acquired by a 
widow, on a partition of the joint estate, upon a footing different 
from that on which property coming to her by way of interitance 
has been placed. The contrary view was taken by the High Court 
at Allahabad in Chhiddu v Naubzt' The learned Judges in 
that case laid great stress upon Chapter 1, Section VI paragraph 2, 
of the Mitakshara. Vijnanesvara there deals with the rights of a 
son born after the partition, and says that on the demise of his 
parents he obtains both their portions, :— 


“His mother’s portion, however, only if there be no daughter, for-it is 
“ declared that ' Daughters share the residue on their mother’s property after 
" payment of her debts,” 


Again Chapter 1, Section . III, paragraph 8, runs `.as 
follows :— | 


"Tt has been declared that Sons may partition the effects after the death of 
“their father and mother. The author states an exception. in regard to the 
‘““mother’s separate property: ‘The daughters share the residue of their 
“ mother’s property, after payment of her debts.” 


This paragraph refers only to the mother’s separate property 
or peculium whatever that may be. But itis by no means certain 
that either in.that paragraph or in Section VI., paragraph 2, the 
property coming to her by way of partition is necessarily included 
in that peculium. 


That there is a distinction in the rules of descent between 
different kinds of a woman’s property, according to the mode in 
which it has been acquired, is beyond question, but the Mitakshara 
does not always discriminate between these different kinds of 
property, arid in the doubt that arises as to its precise intent and 
construction in-reference to this point, the principle upon which 
the cases relating to inheritance have been decided appears to be a 
safe guide in dealing also with cases of partition. 


In this view, it is unnecessary to discuss the second question as 
to whether the Plaintiff was entitled to share in his grandmother’s 
estate as one ot her heirs equally with his uncles. 


ee eeaeee e e ee a ee 
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Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed; the ‘decrees of the Courts 
below set aside with costs; and in lieu thereof a decree made in 
favour of the Appellant for the one third of the share with mesne 
profits which came to Dulhan Sahibzad Kunwari on partition and 
was held by her. 

The respondents will pay the costs of the appeal.’ 


IN THE JUDIGIAL COMMITTEE OF THE PRIVY 


COUNCIL. 
[On Appeal from the High Court of Judicature at Fort William 
' in Bengal. ] 
Present :—Lord Macnaghten, Lord Robson, Sir John Bage 
and Mr. Ameer Ali. f 
Syed ` M io ee Hossein Sn Appellants 
Y 
Ambika Pershad Singh and others. Respondents, 


C. P. C. O. 34 S. 1. (T. P. A. S. 85) Proviso—"Notice’’—Presumption as to 
notice of existence of puisne mort gage—Mortgage suit—Effect of non-implea- 
ding—Non-impleaded parties’ rights.—Mortgage—Subor gation—Intention— 
Presumption.—C. P. C. S. 11 Expl. IV—“ Might and ought ’’—Morigage 
suits—Rights of subsequent mortgagee unimpleaded in suit. 

When a subsequent mortgagee who had discharged a mortgage prior in date 
to the suit mortgage fails to put forth his claims in the suit $.13 Eapl 2. is a 
bar to'a subsequent suit by him to enforce his rights. 

Whether a mortgage paid off is extingnished or kept alive depends upon the 
intention of the parties Mohesh Lal v Mohunt Bavan Das’ ref. to. The ordinary 
rule is that a man having a right to act in either of two ways shall be assumed 
to have acted according to his interests Gokuldas’ case? ref. to. The observa- 
tions of the Privy Council in Gokuldas’ case? relating to the state of the art 
of conveyancing in India and the practice :n the case of extinguishment of 
prior mortgages by purchasers of equity of redemption with notice of a second 
or subsequent mortgage are true at the present day D. S. Chaudri v. Joginaya® 
ref. to. The doctrine of Toulmein V. Stee ret (1816 is not applicable to Indian 
transactions. 

The ordinary presumption is that a mortgagee takes the ordinary pre- 
caution before parting with his money of inspecting the register of the district 
about the prior incombrances on the property ; the same presumption will apply 
to the case of a mortgagee bringing a suit on his mortgage and a mortgagee should. 
ordinarily be presumed to be aware of the incumbrancers on the property for 
purposes of S. 85 T.P.A. and where any mortgagee of the property is not implea- 
ded in a mortgage suit, the non- impleaded mortgagee’s a will not be barred 





by S. 13 C. P. C. (XIV of 1882.) : on 
1. (1883) LL.R. 9 C. 961 (P.C) . 2. (1884) LL,R. 10 C.:1035 (P.C.) , 
3, (1901) LL.R. 29 C. 154 (P.C.) 4. (1816) 3 Mer 210. a oe 
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_. Where a third mortgagee who had also acquired a prior its by reason of 
his discharge of a first mortgage on the property was not impleaded in the suit 
on the second mortgage wherein a decree for sale was obtained, held that the 
non-impleaded mortgagee’s rights were not barred by res judicata as against the 
second mortgage.’ ` 


2. That if he had been impleaded in the prior suit the 2nd mortgagee would 
‘ have been allowed to redeem the third mortgagee to the extent of the lien he 
had by reason of the discharge of the first mortgage and the 3rd mortgagee 
would in his turn have been allowed to redeem the second mortgagee. 


3, Where the enforcement of the priority acquired by the third mortgagee 


in respect of the first mortgage became barred by limitation before his suit, 
the subsisting right of his was only to redeem the second mortgagee. 


Appeal from a judgment and decree of the High Court at 


Calcutta, of the 3rd March 1905, on three appeals on the part of 


certain of the respondents herein from the judgment and Decree 
of the Subordinate Judge of the Second Court of Patna, of the 
9th July 1902, refusing to the plaintiffs’ Pee a portion of 
the relief which they claimed. 


Their Lordships’ Judgment was delivered by 


Sir John Edge :—This is an appeal by the plaintiffs- against 
the decree of the High Court of Judicature at Fort William in 
Bengal, dated the 3rd March 1905, which varied the decree of the 
Subordinate .Judge of Patna of the 9th of July 1902. 


The suit was brought on the 22nd of September 1900, in the 
Court of the Subordinate Judge on a simple mortgage of the 17th 
of February 1888, to recover Rs 12,000 as principal, Rs. 23, 150 as 
interest to the date of suit, and future interests until realization. 
That mortgage, as will later appear, was executed in.favour of 
Mussamat Alfan, whose heirs assigned it to the Plaintiffs on the 
16th.of June 1891. The Plaintiffs also claimed to have it declared 
that the properties covered by the mortgage of the 17th February 
1888, and by a Zarpeshgi deed of 20th of November 1874, were 
liable for the entire decretal amount ; that certain of the Defendants 
should be directed to pay the decretal amount to the Plaintiffs within 
a time to, be fixed by the Court, and that in default of payment the 
decretal amount should be realized by the sale of auction of the 
mortgaged properties included in the mortgage of the 17th of 
February 1888, and the Zarfeshgi deed of the 20th of November 
1874. Various issues were raised by the Defendants, and much 
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` more or less conflicting evidence was recorded, but the facts so far 


as they “are material in the view taken by their Lordships may 
be briefly stated. 


On the 20th of November 1874, Nanda Kumar Singh on his 
own behalf, and as the husband-and agent of his wife, Mussamat 
Lalpeari Dasi, executed a Zarpeshgi deed in favour of Girwar 
Singh, for the sum of Rs 12,000, which was acknowledged to, have 
been received from Girwar Singh, and by that deed mortgaged and 
hypothecated as security for the Zarpeshgi Rs. 12,000 certain pro- 
perties which included the entire 16 annas of the milkiat and the 


malguzari right of Mouzah Ghowspur-Dopahsa, No 364, 2 annas of 


16 annas of Mouzah Ghowspur-Dopahra, No 362, and 5 annas 4 
pies of 16 annas of Mouzah Fatehpur-Law-aech. With the pro- 


‘perties which are named above, this appeal is alone concerned, 


By that deed Girwar Singh was entitled to hold possession of the 
properties hypothecated until the amount of the Zarpeshgi Rs. 
12,000 was repaid to him, and it was by the deed amongst other 
things agreed that Girwar Singh should pay certain ex- 
penses, and the Government revenue, should keep out of 
the usufruct Rs. 900 every year as interest on the Zarpeshgi 
Rs. 12,000, and should pay Rs. 501-13-6 on account of the 
rent every year by regular instalments to Nanda Kumar Singh and 
Lalpeari Dasi, and that, all the increase in thé produce ‘in 
consequence of proper cultivation should be enjoyed and ap- 
propriated by Girwar Singh. It was also by the deed agreed 
that when Nanda Kumar Singh and Lalpeari Dasi should repay to 
the ticcadar, Girwar'Singh, the Zarpeshgi Rs 12,000 in one 
lumpsum atthe end of Jeth 1294 Fasli (September 1887) the 
ticca transaction should be cancelled and Nanda Kumar Singh and 
Lalpeari Dasi should bring the leased properties into their direct 
possession, but in the case of the non-payment of the Zarpeshgi 
Rs. 12,000 at the end of Jeth 1294 Falsi, the ticca transaction 
should stand good with all its conditions until the payment of the 
Zarpeshgi, Girwar Singh was put in possession under the 
deed. i 

On the 15th of December 1879, Nanda Kumar-Singh being 
then dead, his son and heir Kishan Kumar Singh executed in 
favour of Mussamat Jagattarini Debia simple mortgage of the 
Z annas, share in Nô. 362 Ghowspur-Dopahra. On the 3rd May 1890 
Dwarkanath Roy, ‚who was the son and heir of Mussamat 
Jagattarini, then dead,, brought a suit for sale on the mortgage of 
the 15th, of December, 1879, and made the mortgagor and the 
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puisne mortgagees, including the heirs of Mussamat Alfan, who 
was‘then dead, defandants to his suit. Their Lordships, concur- 
ring with the High Court, find as a fact that the summonses and 
notices in that suit were duly served upon the heirs of Mussamat 
Alfan. The heirs of Mussamat Alfan did not appear, and did not 
defend-that suit. On the 20th of November 1890, Dwarkanath 
Roy obtained in his suit a decree for sale, and under that decree the 
2 annas share in No. 362 Ghowspur Dopahra was sold. 


On the 31st of December 1880 Kishan Kumar Singh and his 
mother Lalpeari Dasi executed a simple mortgage in favour of 
Ragunath Singh and Ganpat Singh of, amongst other properties, 
the Z annas share in No. 352 Ghowspur Dopahra and the 16 
annas share in No. 364 Ghowspur Dopahra. On the 20th 
December 1883 Kishan*Kumar Singh and Lalpeari Dasi executed 
in favour of Raghunath Singh and Jagannath Singh a simple 
mortgage of, amongst other properties, the 2 annas share in 
No, 362 Ghowspur Dopahra and the 16 annas share in No. 362 
Ghowspur Dopahra. On the 15th July 1890, two suits for sale 
were brought, one on the mortgage of the 31st December 1880 and 
the other on the mortgage of the 20th of December 1883. Their 
Lordships, concurring with the High Court, find as a fact that the 
heirs of Mussamat Alfan were duly made defendants to these 
suits, The heirs of Mussamat Alfan did not defend either of these 
suits, Decrees for sale were made in these suits. 


On the 7th of January’ 1888, Kishan Kumar Singh executed 
in favour of Gajadhur Mahto a simple mortgage of 5 annas 4 pies 
share in Fatehpur-Law-aech. On the Sth September . 1888 
Gojadhur Mahto brought a suit for sale on his mortgage of 
the 7th January 1888 against Kishan Kumar Singh, but did 
not make Mussamat Alfan a defendant. Gajadhur Mahto obtain- 


ed a' decree for sale: under that decree the 5 annis 4 pies 


share in Fatehpur Lawaech was sold on the 16th December 1889 
to Lalji Mahto. The sale was confirmed on the 22nd of March 
1890, and shortly afterwards Lalji Mahto was put in possession. 
Lalji Mahto died since this suit was brought. 


In February 1888 Kishan Kumar Singh borrowed Rs, 12,000 
at interest of Re. 1 and annas 4 per mensem from Mussamat Alfan. 
Their Lordships find as a fact that the Rs, 12 2,000 was borrowed 
by Kishan Kumar Singh and was put by Mussamat Alfan for the 
express purpose of paying off the Zarpeshgi debt of Rs. 12,000 as 


security,for which the property mentioned in the Zarpeshgi deed 
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of the 20th November 1874 was mortgaged and hypothecated by 
that deed. Inconsideration of that loan of Rs. 12,000 Kishan 
Kumar Singh executed on the 17th of February 1888. in 
favour of Mussamat Alfan a simple mortgage of the properties 
included in the Zarpeshyi deed of the 20th of November: 1874. 
The principal sum of Rs. 12,000 was under that mortgage repay- 
able in two years, The money lent by Mussamat Alfan was in 
accordance with the agreement between her and Kishan Kumar. 
Singh applied in discharging the Zarpeshgi debt of Rs. 12,000 and 
on the 15th of July 1888 the then holders of the Zarpeshgi deed of 
the 20th November 1874 quitted possession and gave up- the 
Zarpeshgi deed, which was delivered to Mussamat Alfan. Mussamat 
Alfan died on the .10th of December 1889, and on the 10th 
of December 1889, and on the 16th of, June 1891 her heirs 
assigned the mortgage of the 17th February 1888 to the Plaintiffs, 
who arethe appellants here. On that assignment such rights as 
Mussamat Alfan had acquired and were then existing passed to the. 
plaintiffs, 


On the 22nd of September 1900 the Plaintiffs in whom was’ 
then vested Mussamat Alfan’s right as mortgagee under’ the 
mortgage of the 17th February 1888 filed their plaint in this suit, 
making then, or by subsequent amendment of their plaint, the 
representatives 6f Kishan Kumar Singh, who was then dead, and 
others who were interested in the mortgage properties or in some 
of them, defendants. The titles of the defendants, other than 
representatives of Kishan Kumar Singh, arose under the mortgages: 
which were madé subsequently to the 20th of November 1874 and 
prior to the 17th of February 1888. 


The Subordinate Judge decreed the suit for sale with costs, 
giving the Defendant No. 1, a right to redeem the mortgagee so far 
as it affected the properties other than No. 362 Ghospur Dopahra 
No. 364 ‘Ghospur Dopahra and Fatehpur-Lawaech by. payment. 
within 90 days of the decretal amount with costs. The defendants 
Nos. 8 to 13 were given a right to redeem the mortgage, so far as it 
affectéd No. 364 Ghospur Dopahra, by payment within 90 days of 
Rs. 4,000 with proportionate costs. The Defendant No. 15 was 
given a right to redeem the mortgage, so far as it affected No. 352 
Ghospur Dopahra, on payment of Rs. 4,000 with proportionate 
costs; and any of “the Defendants Nos. 5, 6, and 14 were given’‘a 
right to redeem the mortgage, so far as it affected Fatehpur— 
Lawaech on payment within 90 dd@ys of Rs. 4,000 with propor- 
tionate costs. The High Court on appeal dismissed the suit-with 
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costs so far as it applied to Nos. 364 and 362 Ghospur Dopant 
and Fatehpur-Lawaech, 


The High Court held that the Plaintiffs suit, so far as it applied 
to No. 364 Ghospur-Dopahra and No. 362 Ghospur Dopahra was 
- barred by Section 13, Explanation II, of the Code of Civil Procedure 
by reason: of the heirs of Mussamat Alfan not having set up in the 
suits of the 3rd of May 1890 and 15th of July 1890, “their title 
as prior mortgagees on the basis of the Zarpeshgi 1874, the 
ground of relief in the present action.” Mussamat Alfan’s mortgage 
of the 17th February 1888 was not prior to the mortgages of the 
15th of December 1879, the 30th of December.1880; and the 20th 
of December 1883, but the Plaintiffs, Appellants here, claimed 
priority as the Rs 12,000 which Mussamat Alfan had lent in 1874. 
were applied to discharge the debt secured by Zarpeshgi deed of 
1874. The heirs of Mussamat Alfan were persons having an interest 
in the properties comprised in the mortgages of the 15th of 
December 1879, the 31st of December 1880 and 20th of December 
1883, and consequently were under Section 85 of the Transfer of 
Property Act, 1882, necessary parties to the suits for sale on those 
mortgages and were made defendants to those suits and not 
having set up in those suits such rights as they had under the mort- 
gage of the 17th of February 1888 and the Zarpeshgi deed of 1874, 
section 13, ‘Explanation II of the Code of Civil Procedure applied 
and the claims of -the plaintiffs’ appellants as against No. 364 
Ghospur Dopahra, and No. 362 Ghospur Dopahra, and those of 
the defendants who are alone concerned with those mouzhas are 
barred. The High Court rightly dismissed the suit with costs so 
far as it related to No. 364, Ghospur Dopahra, and No. 362 Ghos- 
pur-Dopahra. 

It remains to be considered whether the Plaintiffs had and 
could have enforced in this suit, any and what rights against the 
5 annas 4 pies share in Fatehpur-Lawaech, and against Gajadhur 
Mahto and Lalji Mahto, Defendants 5 and 6, or either of them. 
It is not quite obvious on what grounds the High Court dismissed 
the suit so far as it related to the 5 annas 4 pies share in Fatehpur- 
Lawaech, and to the defendants Gajadhur Mahto and Lalji Mahto. 

Gajadhur Mahto did not make Mussamat Alfan a Defendant 
to the suit for sale which he brought on the 6th of September 1888 
on his mortgage of the 7th of January 188% That suit was 
brought to obtain a decree for sale of the 5 annas 4 pies share in 
Fatehpur-Lawaech. which had been mortgaged on the 7th of 
January 1888 to Gajadhur Mahto and subsequently on the 17th of 
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February 1888 to Mussamat Alfan, and had been mortgaged -and’ 
hypothecated to Girwar Singh by the deed of the 20th of Novembér 
1874-as security for the Zarpeshgi debt of Rs. 12,000. Under the 
deed of the 20th November 1874 the Rs. 12,000 was not repayable 
to Girwar Singh until Jeth 1294 Fasli (September 1887), and conse- 
quently the 12 years allowed by Article 132 of the Second Schedule 
of the Indian Limitation Act, 1877 within which a suit to enforce 
payment of that debt was allowed, hat not expired when Girwar. 
Singh brought his suit. It has been contended, that as Mussamat- 
Alfan when, she lent her Rs. 12,000 to Kishan Kumar Singh in 

February 1888 to pay off the Zarpeshgi debt of Rs. 12,000 did-not 
obtain’a formal assignment in writing of the Zarpeshgi deed of 
the 20th November 1874, and as the Zarpeshgi debt of Rs. 12,000 
was discharged by payment, to the representatives of Girwar Singh 
on the 15th of July 1888, and they quitted possession, Mussam&t 
Alfan did not in equity obtain the benefit of the charge which 
GirwarSingh had under the Zarpeshgideed of the 20th of November 
1874. It is truethat so far as the Zarpeshgi deed of the 20th 
November 1874 operated as a lease of the mortgaged. properties, 
it came: to. an end on’ the payment of the Zarpeshgi debt of 
Rs. 12,000 to the representatives of Girwar Singh on the 15th July 
1888, but their Lordships have found as a fact that the Rs. 12,000 
were lent by Mussamat Alfan and were borrowed by Kishan 

Kumar Singh for thé express purpose of paying off the Z arpeshgi 
debt of Rs. 12,000 which was secured by the deed of. the 20th 
November 1874; that the Rs. 12,000 lent by Mussamat Alfan were 
in accordance with the agreement between Mussamat Alfan and 
Kishan Kumar Singh applied in paying off the Zarpeshgi debt; 
that on payment of that debt Zarpeshgi deed of the 20th November: 
1874 was handed over to Mussamat Alfan; and that Mussamat 
Alfan when she lent her Rs. 12,000 intended to keep alive for her 
benefit and protection the charge which had been created by the 
Zarpeshgi deed of the 20th of November 1874. It has been held ` 
by this board, in Mohesh Lal v, Mohunt Bawan Das,' ‘that 
whether a mortgage paid off is extinguished or kept alive depends 
upon the intention of the parties. It has also been held by; this: 
Board in Gokuldoss v. Rambax  Seochand’ that the’ 
ordinary rule is that a man having a right to act in either of two 
ways shall be asstred to have acted according to his interests. — 
In the last mentioned case it was held by this Board that the- 

purchaser of an equity of redempftion in immovable property _ 


1. (1883) LL.R.9 C. 961 (P.C.) 2, (1884) LL.R. 10 C. 1035 (P.C.)- 
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-situated in India who, having notice of a second mortgage, paid 
-off a first mortgage upon the property without an assignmient of 
the first mortgage to him must be assumed, according to the ‘rule 
of justice, equity and good conscience, to have intended to keep the 
first mortgage alive, and consequently was entitled to stand in the 
place of. the first mortgage and to retain possession against the 
second mortgagee until repayment. In that case this Board. was 
pressed to.apply the doctrine of Tolumin v Steere’ but this Board 
observed that :— 


“In India the art of conveyancing has been and is of a very simple character. 
“Their Lordships cannot find that a formal transfer of a mortgage is ever made 
"or an intention to keep it alive ever formally expressed. To apply to such a 

"practice the doctrine of Tolumin v Steerelseems to them likely, not to promote 
" justice and equity, but to lead to confusion, to conn ples tien of documents, 
a to useless technicalities, to expense, and to litigation. ”’ 


_ And their Lordships in that case held that the obvious ques- 
tion to ask in. the interest of-justice, equity, and good conscience, is, 
what was the intention of the party paying off the charge? What 
this Board said in 1884 as to the art of conveyancing in India, 
and the practice in such cases is true as to the art of conveyancing in 
India and the practice in such cases is true as to the art of convey- 
ancing and the practice in such cases at the present day. The 
law on these points applied in the judgments of this Board. in 
Mohesh Lal v, Mohunt Bawan Das, and Gokuldoss v. Rambux 
Seochand, was subsequently applied by this Board in 
Dinobundhu Shaw Chowdry v. Jogmaya Dasi and. others.‘ 
Applying the rule of justice, equity, and good conscience their 
‘Lordships in this appeal hold that the charge created by the Zar- 
peshgi deed of the 20th of November 1874 was kept alive for the 
benefit of Mussamat Alfan. Nothing to bar a claim in respect of 
that charge, so far as the 5 annas 4 pies share in Fatehpur-Lawaech 
was concerned, had occurred-when Gajadhur Mahto brought his suit 
on the 6th of September 1888. 


‘As their Lordships have said, Gajadhur Mahto did not make 
Mussamat Alfan a defendent to his suit of the th September 1888. 
Under Section 85 of the Transfer of Property Act, 1882, Mussamat 
Alfan was a necessary party to that suit. It is not alleged. that 
Gajadhur Mahto when he brought his suit had not noticed that Mus- 
samat Alfan was a person having an interest? in the property 
comprised in the mortgage upon which he was suing. If Gajadhur 


1.. (1816) 3 Mer 210. E 2. (1883) LL.R. 9. C. 961 (P. C.) 
3. ~ (1884) LL.R. 19 C. 1035. _ 4. (1901) LL.R. 29 C. 154 (P C.) 
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‘Mahto had taken the ordinary precaution of inspecting the register 
of the district in which Fatehpur-Lawaech is situated, before he’ 
took his mortgage of the 7th of January 1888, he would have found 
that the 5 annas 4 pies share in Fatehpur-Lawaech had been 
charge by the Zarpeshgi deed of the 20th November 1874, It is 
to be presumed that Gajadhur Mahto took the ordinary precautions 
before parting with his money which a prudent intending mort- 
gagee would take. If Gajadhur Mahto had before bringing his 
suit of the 16th of September 1888, and in order to ascertain who 
would be under Section 85 of the Transfer of Property Act, 1882, 
the necessary parties to his suit, taken the ordinary precaution: of 
searching that register, he would also have found that the 5 annas 
4 pies share in the Fatehpur-Lawaech was included in Mussamat 
Alfan’s mortgage of the 17th February 1888. It has been con- 
tended that Section 85 of the Transfer of Property Act, 1882, 
dit not apply to the suit which Gajadhur Mahto brought, the con- 
tention being that that section does not apply to a suit for sale of 
an equity of redemption and that a puisne mortgagee is not a 
person “ having an interest in the property comprised in a mort- 
gage” of a first or any prior mortgagee who brings a suit for sale 
on his prior mortgage. ‘That contention, if correct, would, as it 
appears to their Lordships, lead to the conclusion that neither a 
prior nor a subsequent mortgagee need be made a defendant to a 
suit for sale by a mortgagee of the specific lands included in his 
mortgage. The fact is that in suits for sale in India to which 
other mortgagées are not made parties, what a puisne mortgagee 
seeks to sell by means of a decree for sale, is not the equity of 
redemption so ‘described, but the actual property, lands or houses 
mortgaged, It is not obvious why a puisne- mortgagee who desires 
to sell a mere equity of redemption, and not the actual property, 
lands or houses described in his mortgage as the property mort- 
gaged to him should not dispose of his interests by private 
contract by an assignment of his mortgage to a purchaser, instead 
of by bringing a suit for sale of the property, land or houses, 
mortgaged, unless he hopes by concealing what: his real interests 
are to obtain a larger price from an unwary purchaser at an auction 
sale under a decree for sale, than he could otherwise expect to 
obtain. 


Gajadhur Mahto, in his suit for sale, sought for and obtained 
a decree for sale of the specific 5 annas 4 pies share in Mouzah 
Fatehpur-Lawaech which had been’ mortgaged by the Zarpeshgi 
deed of the 20th of November 1874,,and Mussamat Alfan’s mort- 
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* gage of 17th February 1888, and under his decree for sale that 
5 annas 4 pies share was sold, and it was sold free of all ‘charges 
and incumbrances so far as the decree or any documents relating 
to the decree would show. Had Section 85 of the Transfer of 
Property Act, 1882, been complied with by making Mussamat 
Alfan a party to the suit, the decree for sale in Gajadhur Mahto’s 
suit would have dealt with the rights and claims of Mussamat 
Alfan in relation to the charge under the Zarpeshgi deed of the 
20th of. November 1874, and her mortgage of the 17th of February 
1888, if put forward by her in the suit, and Gajadhur Mahto would 
have been allowed to redeem the charge of 1874 by payment of 
Rs 12,000 and Mussamat Alfan would in her turn have been allowed 
to redeem Gajadhur Mahto’s mortgage. If Mussamat. Alfan had 
been made a Defendant to Gajadhur Mahto’s suit and had neglect- 
ed to put forward her claims, those claims would have been barred 
under Section 13 of the Code of Civil Procédure. In either event 
all intending purchasers at a sale under the decree would have 
known what rights were to be sold, and in either. event the neces- 
sity for the bringing of this present suit, so far as the 5 annas 
4 pies share in Fatehpur-Lawaech is concerned, would not have 
arisen. ; 


As Mussamat,Alfan was not made a defendant to Gajadhur 
Mahto’s suit, her rights were not affected by the decree in that suit, 
and Section 13 of the Code of Civil ‘Procedure did not bar this 
suit of the Plaintiff so far as. the 5-annas 4 pies share in Fatehpur- 
Liawaech and the Defendants Gajadhur Mahto and Lalji Mahto 
were concerned. But as the Rs, 12,000 were under the Zarpeshgi 
deed: of the 20th of November 1874, repayable in Jeth 1294 Fasli 
(September 1887) and this suit was not brought until the 22nd of 
September 1900, the claim of the Plaintiffs to priority is barred 
by Article 132 of the Second Schedule of the Indian Limitation Act, 
1877, and all that they are entitled to so far as the 5 annas 4 pies 
share in Fatehpur-Lawaech is concerned is n decree entitling them 
to redeem the mortgage of the 7th January 1888 on payment to 
the legal representatives of Lalji Mahto of the amount of principal 
and interest in respect of which the 5 annas 4 pies share in Fateh- 
_pur-Lawaech was sold to him under the decree for sale in Gajadhur 
Mahto’s suit of the 6th September 1888. 


_ +. Their Lordships will humbly advise His*Majesty that the 

decree of the High Court so far as it operated as a dismissal of the 

plaintiffs suit for sale of the 5 annas 4 pies share in Fatehpur- 

Lawaech, and dismissed with costs in`the High Court and in the 
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Ibrahim Court of the Subordinate Judge the plaintiffs suit as against « 
Hossein.  Gajadhur Mahto and Lalji Mahto, should be varied by decreeing 
ee that the plaintiffs, appellants here, by payment to. the legal repre- 

l Ree sentatives of Lalji Mahto, or into the High Court to their credit 
Pershad within 9 days from the filing of his Majesty’s order in the High 
Singh. Court, of the amount of principal and interest in respect of which 

the 5 annas 4 pies share in Fatehpur-Lawaech was sold to Lalji 
Mahto under the decree of Gajadhur Mahto in the suit of the 6th 
of September 1888, may redeem the mortgage of the 7th of January 
1888, and may bring the 5 annas 4 pies share to sale for the balance 
then remaining due of the amount of principal and. interest decreed 
by the Subordinate Judge in this suit; by decreeing that the 
plaintiffs shall have their proportionate costs of the suit in the 
Court of the Subordinate Judge and appeal to the High Court in 
respect of their claim against the 5 annas 4 pies share in Fatehpur: 
Lawaech and the defendants Gajadhur Mahto and Lalji Mahto, 
the amount of such costs to be ascertained by the High Court, and 
any costs paid by the appellants to Gajadhur Mahto and Lalji 
Mahto or his legal representatives or any of them shall be repaid to 
_ the plaintiffs and that in all other respects the . decree of the High 
Court be affirmed, but that there shall be no costs of this appeal. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
[ON APPEAL FROM THE CHIEF COURT OF THE PUNTAB] 
PRESENT :—Lord Macnaghten, Lord Robson, Sir John Edge 
and Mr, Ameer Ali. 


Ibrahim Ali Nawab Ibrahim Ali Khan (Defendant) ai Appellant* 
* Khan v i i 
v. Nawab Muhamed Ashan Ullah Khan and another. 
Muhamed . ea : 
-Ashar Ulih ; 4 (Plaintiffs)—Respondents 


cen Nawab Mahammad Ashan Ullah Khan and another, 


(Plaintiffs)—Appellants 
Y 
Nawab Ibrahim Ali Khan, (Defendant)—Respondent. 

Hindu Law—Impartible estate—Kunjpura estate—Withdrawal by Gov- 
ernment of chief's power in 1849—Effect of withdrawal on succession to the 
estate and to that acguired by the chiefs after the withdrawal. . 

On a question as to the custom of succession to the Kunjpura estate : held: 
that the estate was an impartible raisat and the rule of succession for the same 
was the rule of primogeniture, a 

* 30 Jan. 1912, 
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That the withdrawal in 1849 from the Chiefs, by the Government,of civil and 


criminal powers which the chiefs had exercised till then did not effect any - 


alteration-in their status or vary the rule which had governed the succession 
to the estate inclusive of the acquisitions by the Chiefs after the date of the 
withdrawal. 


Two consolidated Appeals from a Judgment and Decree of 
the Chief Court of the Punjab (Dec. 21; 1906), which in part 
reversed a Decree of the District Judge of Karnal (Nov. 30, 1904), 
in whose Court the Plaintiffs, Nawab Muhammad Ashan Ullah 
Khan and Muhammad Yusaf Ali Khan, brought a suit against the 
defendant Nawab Ibrahim Ali Khan for partition and possession 
of four-fifths of the movable and immovable property left by one 
Nawab Muhammad Ali Khan, Jagirdar of Kunjpura and for ren- 
dition of accounts. 


The District Judge dismissed the suit.. The Chief Court on 
appeal, reversed the Decree of the District Judge and ordered that 
the claim-of the Plaintiff in respect of a portion of the property in 
dispute should be dismissed, and in respect of another portion 
thereof, should be decreed, 


Sir Robert Finlay K. C. and O. Gorman for the appellants. 
De Gruyther K. C. and G. E. A. Ross for the respondent. 


Their Lordships’ judgment was delivered by 


' Mr. Ameer Ali:——-The sole question for determination invol- 
ved-in these two Appeals relates to the rule of succession appli- 
cable to the Kunjpura State lying in what are called the Cis-Sutlej 
Districts of the Punjab. 


The Kunjpura riasat lies about 100 miles to the North of 
Delhi, in the District of Karnal, and was founded in the first half 
_ of the 18th century by an Afghan soldier of fortune of the name 
of Najabat Khan, who like many other adventurers, native and 
foreign, had taken advantage of the troublous times when the whole 
fabric of the Moghul Empire had fallen to pieces to carve out a 
small principality for himself. In 1748 he obtained a sanad from 
the Afghan conqueror Ahmed Shah Abdali, also called Durani, then 
in-the height of his power in Northern India, granting him a 
“ heriditary “ Jagir ” of the villages, 149 in number of which he was 
in possession at the time. The villages were declared to be inam, 
or revenue free, and hé was to enjoy thenceforth the revenue pay- 
able to-the Imperial Government, subject to the obligation of‘main- 
taining. order in his lagua or possessions. 
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It is not disputed that the chiefship has from the time: of 
Najabat descended in the male line to a single heir, and that heir 
has been invariably the eldest son, save in one instance, where the. 
deceased rais left no issue, and was succeeded by his eldest survi- 
ving brother. 


Nawab Muhammad Ali Khan, the seventh in descent from. 
Najabat Khan succeeded to the chiefship in the year 1849, He 
died in 1886, leaving several sons, three of whom only are now 
survivitig, viz. the defendant Ibrahim Ali Khan, the eldest and oe 
two. plaintiffs, respondents in the first appeal. 


He'left also three daughters, but both parties are agreed that 


by the custom of the family they receive no share in his inheritance. 


The defendant was a minor at the time of his father’s death, 
and during his minority the Court of Wards managed the estate. 
In 1900 he attained majority and assumed charge of the properties. 


‘The plaintiffs claim that under the Mahomedan Law, which 
they allege governs the succession in their family, they are entitled 
to shares in the Kunjpura Estate, and they brought this suit against 
the defendant in the Court of the District Judge of Karnal for 
partition, possession and “rendition of accounts.” . | 


The defendant contested the action on the allegation that the 
estate of Kunjpura was an impartible raisat or principality which 
had been recognised as such by the sovereign power, and which. had 
descended under the custom governing the rule of primogeniture, 
and that the younger male members had no title beyond a claim to 
reasonable maintenance.. 


It will be noticed that both parties allege the existence of a 
custom at variance with the Mahomedan Law with regard to 
succession in their family; the plaintiffs restrict it to the exclusion 
of femalés from inheritance, whilst the defendant asserts that it 
extends to the younger male members. i 


The District Judge found in favour of the custom alleged by 
the defendant, and dismissed the plaintiffs’ suit. On appeal the 
learned Judges of the Chief Court have affirmed the view of the 
District Judge in respect of all property that appertained.. the 


. riasat prior to 1849, holding that the custom set up by- the 


Defendant, which they found established clearly applied to it. But 
they were of. opinion that as in that ear the Government withdrew 
from the chiefs of Kunjpura the quasi-sovereign powers they had 
hitherto exercised, the chiefship “ ceased as an iidenendant entity,” 
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‘and consequently lands and property acquired by the Nawab after 
1849 were not subject to the same rule of succession as was 
‘applicable to “lands which once appertained to the “ chief as chief.” 


In this view they decreed the Plaintiffs’ claim in respect of 
their shares under the Muhammadan law in the latter properties. 


Both parties have appealed from the Decree of the Chief 
„Court. The defendant contends that the learned Judges are in 
„error in drawing a distinction between the properties held before 
and those acquired after 1849, and that the custom the existence 
of which has been found by both the Courts in India, applies to 
all property. The Plaintiffs on the other hand urge that the 
custom alleged by the Defendant on whom the onus lay, has not 
‘been established; and that in any event the effect of the withdrawal 
in 1849 from the chiefs of all civil and criminal powers was to 
reduce their status to that of private citizens, subject to their 
ordinary personal law. That, insubstance represents. the conten- 
tions of the parties before this Board. 


The Chief Court has traced the history of Kunjpura family with 
much care and discrimination. Their Lordships do not, therefore pro- 


pose to discuss the evidence at any length, for they find it established’ 


beyond doubt that the Estate of Kunjpura has, ever since the time 
of Najabat, descended to a single heir, who has been recognised as 
the chief of an impartible riasat, which is the Arabic or Mussulman 
synonym of the Hindu word raj; and that attempts’ by junior 
members: of the family to obtain shares in the riasat properties 
have invariably failed. The two instances on which the’ plaintiffs 
«rely as showing allotment of shares to Junior cadets of the family 
_ appear to their Lordships to be clearly opposed to'their contention. 
. The first is the case Karam Sher, the second brother of Gulsher 
. Khan, third in descent from Najabat, who obtained under circum- 
stances that cannot be ascertained at this distance of time, several 
villages which were separated from the jagir and are still held by 
his descendants. There is nothing, however, to show that the 
villages Karam Sher received bore any relation to the share he 
- would have been entitled to on partition under the Mahomedan 
‘law. Nor does it appear oris even alleged that Gulsher Khan’s 
‘brothers other than Karam Sher obtained any ghare of the family 
properties. In 1851, whilst the Dastur-ul-awal or settlement re- 
cords -of these villages were „in course of perparation, Nizam Ali 
: Khan, thé Son of Karam Sher, applied to have his name entered as 
- jagirdar of the villages in question. His application was resisted 
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by Nawab Mahommed Ali Khan, who was then the rais of Kunj- 
pura on the ground that the villages held by the applicant had been `. 
given to him for maintenance, and that they should revert to the 
chief on his (the applicant’s) death without male issue. The Com- 
missioner of the Cis-Sutle} States within whose jurisdiction Kunj- 
pura lay after recording the Nawab’s objection made the following 
recommendation to Government :— 

*T think that all the villages and land possèsscd by the younger branches of 
“ the family should be held, and recorded to be component parts of. the chief’s 
“integral estate, that while the present incumbents or any of their descendants 
“are living the chief be altogether debarred from disturbing or interfering 
“with their possession, and that, on failure of issue in any branch, the lands 
"composing the maintenance /gugsarah) of that branch revert to the chief’s 
“ integral estate, in place of lapsing to the government, as they would do, were 
“ they severed from that estate. The Daster-ul-amal would thus be drawn in, 
“ the name of the Nawab Rais (the chief).”’ a 

The Commissioner’s view was accepted and affirmed by Go- 

vernment on the 31st October 1851, and the final Order was passed 
by him on the 17th Nov. following. It is clear therefore, that: 
neither the Government nor the chief ever recognised that the’ 
villages received by Karam Sher were in lieu of his share by right 
of. inheritance -under the Mahomedan law. On the other hand, it 
was alleged on the first opportunity that offered itself that the 
villages had been granted to Karam Sher and his male descendants 
for maintenance, and that they were to revert to the rtasat on the 
extinction of his male line, and this contention was accepted and 
affirmed by the Government. 


The other instance is that of Ghulam Muhay-ud-din iiai 
Gulsher, died in 1864 leaving several sons, of whom the eldest, 
Rahmat. Khan, succeeded to the rigsat. Quarrels then broke out bet- 
ween him and his second brother Ghulam Muhay-ud-din about the 
latter’s claim for maintenance, which at last became so violent that 
the .British*authorities, who had in the year 1806 assumed charge 
of the Cis-Sutlej districts were compelled to interfere. The dis- 
pute between Rahmat Khan and Ghulam Muhay-ud-din was refer- 
red to the arbitration of the Resident at Delhi, Mr. Metcalfe (after- 
wards Sir Theophilus Metcalfe) and Mr. Fra. As a result 
of the arbitration Ghulam Muhay-ud-din obtained a number of 
villages yielding a considerable income. Upon the evidence 
their Lordships had no hesitation in agreeing ‘with the Chief Court’ 


that he received them in lieu of maintenance. In fact some years 


later, when a younger brother applied,for maintenance out of the 
properties in possession of Rahmat Khan and Ghulam Muhay- 
ud-din respectively, the latter objected to his being made liable on 
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the ground that he himself had obtained for maintenance the villa- 
ges held by him and he was accordingly excepted from the ‘obli- 
gation of contributing towards the younger brotheér’s maintenance, 


Ghulam Muhay-ud-din died in 1841, anda claim was put 
forward on behalf of his minor son, Muhammad Yar Khan, to the 
possessions of all the villages that had been held by him. Buta 
part only was assigaed to Muhammad Yar Khan for his mainte- 
nance, whilst the rest reverted to the chiefship, 


As already observed, these two cases, far from supporting the 
plaintiffs allegation, appear to their Lordships to be quite opposed 
to it! No other evidence has been referred to suggest that there 
has ever been a division of the estate in accordance with the rules 
of the Mahomedan law since the time of Najabat Khan. It was 
however, contended, on behalf of the Plaintiffs that although the 
jagir may be impartible and -descendible by the rule of primo- 


geniture, the Zemindari rights in the villages comprised in the ~ 


jagir cannot be so treated in the absence of clear evidence 
of custom applicable to them. In support of this contention 
reliance was placed on the dictum of Mr. Lawrence (after- 
wards Lord Lawrence) pronounced in 1852 in a case which 
had come before him as a member of the Board of Adminis- 
tration. Janbaz Khan and Shahbaz Khan, two younger sons of 
Rahmat Khan, had preferred a claim for shares in the Zemindari 
rights in one of the villages appertaining to the Kunjpura: estate, 
Their application was dismissed by the Commissioner. On appeal 
to the Board Mr. Lawrence expressed himself as of opinion :— 

“ The Zemindari rights did not belong to the State, that like other movable 
"or immovable property, it should be given by right of inheritance according 
“to Mahomedan law, and that all the descendants of Nawab Rahmat Khan, 
“ who had acquired this Zemindari, had rights in it.” 

The other members appear to have concurred in this view. 
But the final decision was made dependent on the determination of 
the question whether Janbaz and Shahbaz had ever been in posses- 
sion of the shares which they claimed: should be recorded in their 
names. They were found, however, never to have been in possés- 
sion, and their claim was finally dismissed. 


The opinion of Mr. Lawrence, however denie of respect, 
affords; therefore, little assistance in deciding the question whether 
the Zemindari rights are subject to a different rule of succession 


from the jagir. The opinion was, in the result, ineffective, and. 


seems never to have been accepted or acted upon inthe course of 
the constant claims the junior members of the family have put for- 
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ward to a share in the estate. The decisions in the latter cases 
lay down in explicit terms that the Zemindari rights belong to the 
riasat, Similarly, it is recorded in the Wajib-ul-arz that “the 
entire biswadari, zemindari and jagirdari rights are possessed 
by the Nawab.” Any other conclusion would not only be in- 
consistent with the policy which the Government has maintained 
for nearly a century towards these ricvsats, but in the end would 
prove positively destructive to the chiefships. 

It remains, however, to consider whether the view taken by the 
Chief Court with regard to the rule of succession to acquisitions 
made by the chiefs after 1849 is well founded. After holding that 
the custom set up by the Defendant Nawab is made out as regards 
all property which can be shown to have formed part of the estate 
before 1849, the learned Judges proceed to say :— 7 

“ As regards lands subsequently acquired we think the case ds 
different. The custom owed its rise and roison d’etre to the exis- 
tence of the State and the exigencies of chiefship. A family 
custom, respected by the authorities and fully established as 
accompanying the chiefship, must be held to obtain as regards 
the estates of chiefship as such. But when the chiefship ceased as 
an independent entity; it was not only privileges but duties and 
liabilities also which were abrogated, and we do not think that lands 
and property acquired by the Nawab after 1849, with income 
which he was admittedly competent to deal with as he pleased can 
be held to be subject to the same rule of succession now as the 
land which once appertained ‘to the chief as chief.” 


Their Lordships regret to be unable to follow the reasoning on 
which the view expressed by the learned Judges proceeds,- or’ assent 


.to the conclusion at which they have arrived. There is nothing to 


show that the Government in withdrawing the civil and criminal 


-powers, the chiefs had hitherto exercised, intended to make any 


alteratiorf in their status or to vary the rule which had governed 
the succession to the Kunjpura Estate. The withdrawal ‘of those 
powers was‘no doubt due to the needs of administration but that 
circumstance cannot affect the custom under which ‘the entire 
estate descended by the rule of primogeniture to a single male heir. 

On the whole their Lordships are of opinion that the appeal 
of the defendant Ibrahim should be decreed and the plaintiff's 
suit dismissed. ‘They will accordingly humbly advise His Majesty 


_to discharge the decree of the Chief Court, and to restore that of 


the District Judge, dismissing the plaintiff’s suit. 
The plaintiffs: will pay the costs of these appeals. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara Atyar 


Netumprakkot 
Kunnath Veethil | an e. vee eane 
Sankunnı Menon | es tee oes 
Netumprakkot Kunnath) ... "i ... Respondent 
Veethil Govinda Menon f ... er ... (Defendent) 


‘Limitation Act Arts, 49, 62 & 120—" Specific moveables’’—Money not 
specific moveable—Suit by Karnavan for Tarwad money received by Anandra- 
van from stranger. 


A suit by tthe Karnavan for recovery of Tarwad money received by . the 
Anandravan from a stranger is a suit for the recovery of money ‘ had and recei- 
ved ” i Art. 62 of the Limitation Act. 


i Money is not “specific moveable soper within the meaning of Art. 49 
of the Limitation Act. 


Art. 120 should be applied only asa last resort in case noother article is 
applicable; and consequently,a court should see before applying Art.120 Werker 
no other article would apply. 


Second appeal from the decreé of the District Court ofS, 
Malabar in A. S. No. 14 of 1910 presented against the decree of the 
Court of the Subordinate Judge of South Malabar at Palghat in 
Original Suit No 43 of 09. 


J. L. Rozario for appellant. 


C. V. Anantakrishna Aiyar for respondent. 
The Court delivered the following:— 


Judgment :—The plaintiff is the appellant before us in the 
second appeal. As Karnavans of a Malabar Tarwad he brought 
this suit for the recovery of Tarwad money (Rs 3000) which the 
defendant (a junior member of the Tarwad) has been withholding 
from him (the plaintiff) the defendant having denied the plaintiff's 
title to-receive that amount as Tarwdad money from the 6th Nov. 
1906 to the plaintiff’s knowledge. The cause of action is stated in 
the 7th paragraph of the plaint to have accrued on the 6th Nov. 
1906. The suit was brought on 30th Sep. 1909, 


(2}. The facts have been found in the plaintiff’s favour by the 
Lower Courts and the only question we have to decide is whether, 
on-these facts, the suit is barred or not, the Lower Courts having 


' dismissed the suit as barred. ° 


S. A. 1402 of 1910, 6th March 1912, 
4. 
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(3). The Lower Courts have held that either article, 61 
or article 81 of the Second Schedule to the Limitation Act, 
applies to a suit “for money payable to the plaintiff for 
money paid for the defendant.” The plaintiff in this case did not 
pay any money for the defendant (to any creditor of the defen- 
dant or otherwise) but claims money belonging to the plaintiff 
which the defendant had all along admitted to be Tarwad money 
till November 1906, Neither does article 81 apply as the plaintiff. 
was not a surety andthe defendant was not a principal debtor in 
respect of the Tarwad money in the hands of the defendant. . ‘The 
Lower Courts seem to us to have been misled by the nature of the 
previous transactions which resulted in the, defendant (a junior 
member of the plaintiffs Tarwad) becoming possessed: of the 
Tarwad money in 1906. a 


(4) If neither article 61 nor article 81 applies what is the proper 
article to be applied to the facts? The plaintiffs (appellant’s) vakil 
contended before us that articles 49,60, 145 or the general article 120 
applied. Article 49 relates to suits “for specific moveable property or 
for compensation for wrongfully taking...or detaining...the same.” 
We do not think that a suit for money or for compensation for 
wrongfully detaining money can be brought under this article as 
money is not “specific moveable property.” Money has been 
held to come within the phrase “moveable property” in article 89 
“ By a principal against his agent—for moveable property received . 
by the latter and not accounted for” but it cannot be held to 
come within the meaning of the phrase “specific moveable .pro- 
perty.” Specific property is property which is recovered in specie 
ie. the very property itself, not any equivalent, substitute or. re- ` 
paration. In a suit for money specific coins or notes are not 
claimed, only coins or notes of a certain value. Order 21, rule 31 of 
the Civil Procedure Code uses the expression “specific moveable.” 
Rule 30 which precedes Rule 31 relates to the execution of decrees 
“ for the payment of money” and Rule 31 to “decree for specific 
moveable” thus showing that the words “specific moveable” 


cannot include money.” * 


(5) Article 60 is also inapplicable as the plaintiff did not make 
any deposit of money with the defendant, but the defendant’ got 
the Tarwad money into his hands from the person with whom it 
had been deposited. Article 145 is likewise inapplicable as the 
defendant was not a depository or pawnee. The last article relied 
on by the appellant is the residuary article 120 but it should be 
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applied only as a last resort (see Sharooh Dass Mondal v, Jogges- 
sur Roychowdhryt) if no other article is applicable and we 
have therefore to see if really. no other article applies. We 
are of opinion that the correct view is that the defendant—received 
the money for the use of the plaintiff as representing the Tarwad. 
In that view art. 62 is applicable. The application of this article 
is fully discussed in Mahomed Wahib v. Mahomed Ameer? As ob- 
served in Blackstone’s commentaries Volume 3 p. 162, an action 
lies: “when one has had and received money belonging to another 
without any valuable consideration given on the receiver’s part, 
for the-law construes this to be money had and received for the 
use of the owner only; and implies that the person so receiving 
promised and undertook to account for it to the true proprietor, 
and if he unjustly detains it an action on the case lies against 
htm for the kind of such implied promise and undertaking, and he 
will be made to repair the owner in damages equivalent to what he 
has detained in violation of such of his promise. This is a very 
extensive and beneficial remedy applicable to almost every case 
when the defendant has received money which exacquo et bono he 
ought to refund.”. In the present case, as in the case of Mahomed 
Wahib v. Mahomed Ameer* the money was received by the co- 
sharer of the plaintiff, and it may be said “these words never 
aptly describe the present case: the defendant has received monies 
belonging to the plaintiff which exacqio‘et bono he ought to refund, 
the plaintiff’s cause of action therefore is for money had and received 
to the plaintiff’s use, and the money is more the less received to the 
use of the plaintiff “ because the defendant unjustly detains it for 
his own benefit.” In Subanna Bhatta v. Kunhanna Batta®, Art. 62 
was applied when money was received by a benamidar for the 
plaintiff. See also the decision of the Privy Council in Syed Latif 
‘Ali Khan v. Afzalunissa Begum, 

The period of limitation under Art. 62, is 3 years from th. 
date of receipt of the money (1904) and this suit is therefore barred. 
We therefore dismiss the second appeal with costs. 











1. (1899) I. L. R. 26 C. 566. 2. (1905) I. L. R. 32 C. 527. 
. . 3 (1907) LL. R. 30 M. 298. 4. (1871.) 9 B. L. R. 348. 


i d 
‘ 


Sankunni 
Menon’ 
v. 
Govinda- 
Menon. 


Venkate- 
Su bbier 
Ws 
Ghinnasa- 
Miera 


488 THE MADRAS LAW JOURNAL REPORTS: [VOL, XXIL 


IN THE HIGH COURT OF ‘JUDICATURE AT: MADRAS. 
Present :— Justice Abdur Rahım and Justice Ayling. 


Kuppier elias Venkata Subbier ... .. ... Appellant 
ee eo (Defendant.): 
Ue gt 
Kota Chinnasamier and others... , wee _ Respondents 


(Plaintiff & 5th Defendant) 


Hindu ‘Law—Widow—Alicnation | without legal necessity——Consent of, or 
rati fication by, the reversioners for the time being—Validity of. 


In Madras, alienation, by a Hindu widow made with the consent of the next 
Teversioners at the time ‘of the alienation or consented to or ratified after 
the; transaction by the reversioners, for the time being, will be good and valid 
apart from any question of legal necessity. Pilu v. Balaji diss. from. 

Second appeal against the decree of the District Court’ gf 
Chingleput in A.S. No. 404 of 1907, presented against the decree 
of the District Munsiff Tiruvellur in O.S. No. 576 of 1906. 


L. A. Govinda Raghava: Atyar and: A, Ramachandra Atyar 
for appellant. 
The Advocate-General P. S. Sivaswamt Aiyar for respondent 


The Court delivered the following : — 


J udgment :—One of the issues in the case was whether the 
plaintiff was estopped from questioning the alienation in favour of 
the ‘defendants under Exhibit I. The District Munsif: found this 
issue in favour of the plaintiff but the District Judge’s finding. on 
the point cannot be said to be satisfactory. But before stating 
the points on which we think we ought to have a clearer finding it is 
necessary that we shoùld state the effect of the rulings as we under- 
stand them, as to what would constitute estoppel under circumstances 
like those of present case preventing the reversioner claiming the 
estate on-the death of a Hindu widow from questioning an alienation 
made by the widow with the consent of the person who was the next 
reversioner at the time the consent was given. The law as laid down 
by the Judicial Committee in Baj rangi Singh v Manokarnika Baksh 
Singh? is that if the next reversioner either at the time of the aliena- 
tion or after such alienation consents to or:ratifies, the transac- 
tion, such transaction cannot be reopened by the people who happen 
to be the nearest geversioners at the time of the widow’s death. The 
consent of the person entitled to the reversion would by itself validate 
the alienation apart from any question of legal necessity. If the 


S. A. No. 1945 of 1908. 23rd February 1911. 
J. (1909) LL.R. 34 B. 165. 2. ((1907)) LL. R. 30 A. L. 
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person who was not the next reversioner at the time of the aliena- 
tion would be estopped by conduct of the next reversioner there can 
be no question but that the latter would be estopped by his 
own conduct. So far the law is clear and has not been doubted 
at least in this Presidency, see Rangappa Naick v. Kamti Naick,} 
but it is argued on behalf of the Plaintiff (the respondent 
in ` this appeal) that the ruling of the Privy Council must 
be understood as being applicable only to cases in which the 
alienation by a widow was made for consideration though not for 
legal necessity. There seems to us to be no warrant for this argu- 
ment. No doubt the Bombay Courts interpret the decision of the 
Privy Council to mean that the consent of the next reversioner 
should be treated only as evidence of legal necessity. See Pilu 
v. Balaji.2 But this as we have said, is not the view ofthe law 
which has found favour in this Presidency. 


It is next argued on behalf of the respondents that according 
to the law as laid down by the learned Chief Justice and Sankaran 
Nair J. in Rangappa Naick v. Kamti Naick}, and again by the 
learned Chief Justice and Miller, J. in Muthuveera Mudaliar v. 
Vythilinga Mudaliar®, alienation by a widow of a portion only 
of her husband’s estate without justifying necessity would not 
be validated by consent of the next reversioner. On the other 
hand, Wallis J. in the first case propounded a different view. 


We propose therefore not to decide this question of law at 
present, as we.have no finding of the lower appellate Court on 
the point. ; 


As regards the findings of the learned District Judge on the 
question of consent or ratification he says there is no evidence of 
consent on the part of the plaintiff. In this he is wrong. For 
instance, there are, the statement in Exhibit V. that the Plaintiff 
had been given some land by the widow so that he might perform 
her funeral obsequies, the ‘recital in that document that the widow 
had already sold the lands comprised in pattah 13 to the father of 
the first defendant, and the fact that the document purports to be 
attested by the plaintiff. No doubt the plaintiff denies having 
attested the document, but the District Judge has not found 
whether Exhibit V was attested by the plaintiff or not. There is 
also the alleged fact that the plaintiff exchanged ¿some of his own 
lands with land sold to the defendant in addition to the circum- 
stances alluded to by the Distgict Munsiff in his judgment. It is 

1. (1908) I. L. R. 31 M. 366 F. B. 2. (1909) I. L. R. 34 B. 165. 
3. (1908) I. L. R. 32 M. 206. 
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for the District Judge to say whether he believes the evidence — 
relied on to prove consent on the part of the plaintiff and what 
weight he would attach to the evidence and the circumstances 
we have just mentioned. All that we are pointing out to the 
learned Judge is that there is evidence from which he might 


_ infer, if he so chooses, consent on the part of the plaintiff. We 


must therefore ask the District Judge to return a revised finding 
on the question whether the plaintiff gave his consent to and 
ratified the sale to the defendants, and if so, when. He will also 
find whether at the time of the consent or ratification the widow 
had divested herself of all or practically all the estate. The finding 
should be submitted within six weeks and seven days will be allowed 
for filing objection. 


In compliance with the order contained in the above judgment 
the District Judge submitted a finding to the effect that the defen- 
dants failed to discharge the burden of proof imposed on them and 
found the issue against them. 


After ` the receipt of the above finding the court delivered the 
following judgment. 


We accept the finding which in our opinion is not open to legal 
objection. The result will be that the second appeal will be dis- 
missed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, xt., Chief Justice, 
Mr, Justice Sankaran Nair, and Mr. Justice Ayling. 
and 
On certificate by the Advocate General under cl. 26 of the 
Letters Patent. 


Before:—Mr. Justice Benson, Mr. Justice Wallis, Mr, Justice 
Miller, Mr. Justice Abdur Rahim and Mr. Justice Sundara Aiyar. 


The Boe peo PE oe 


Nilakanta alias Brahmachari and others ... Accused, 


Evidence Act, Ss. 25, 30, 123, I14 ill b,-157—Approver’s Evidence—Cor- 
roboration, necessity for—Previous statements by approver, tf corroboration— 
“Legally competent to investigate ’’—Office of C. I. D.-Local arca—Ewgidence 
Act—S, 25, Scope of—Crimtinal Procedure Code S. 162, Oral Evidence of 
statement—Police diary, use of by Police witness—Letters Patent, CL. 25, 26—~ 
Applicability of, to Act XIV of 1908—Cl. 26—Scope of Enquiry under—W hole 
case how far open. 
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Per Majority of the Special Bench and Full Bench.—-The proper direction 
in the case of approver or accomplice evidence is this :—'Consider the evidence 
of the approver, always bear in mind that it is tainted evidence, scrutinize it 
with the utmost care, accept it with the greatest caution, consider it in the light 
of the circumstancesin which it is given and in the light of all the other cir- 
cumstances in the case of which evidence is legally admissible. Then, if you 
believe it, act on it even if there is no corroboration in the strict sense of the 
word. If you do not believe it, reject it. The character of the corroborative evi- 
dence which may lead the court to believe that the evidence of the i#forimer is 
true depends entirely on the nature of the charge and the facts of the case. 
Oral testimony of independent witnesses is not necessary. What are ‘“ material 
particulars ” in each case must depend on the facts of the case, 


Per Sankaran Nair J:—(concurred in by Abdur Rahim Jj.) A person 
should not be convicted except under “very special circumstances ” upon 
the uncorroborated testimony of an accomplice. 


2. The special circumstances are that the grounds on which an accomplice’s 
evidence has been held to be untrustworthy did not either exist in the case or 
did not exist in their full strength; that there are countervailing considerations 
of greater weight which diminish or entirely get rid of the weight due to such 
presumptions, 

3, The confirmation that is required is the confirmationof the accomplice 
in some fact which goes to fix the guilt on the particular person charged że., the 
corroboration must be of some incident which will raise an inference of guilt of 
the accused. 

Per Chief Justice and Ayling J. (affirmed by Benson, Wallis, Miller JJ.) 
(Sankaran Nair J. dissenting and concurred in by Abdur Rahim, and Sundara 
Atyar JJ.) 

Prior statements of the approver himself will be corroborative evidence 
contemplated in ill. b. to S. 114 of the Evidence Act. 

Per Chief Justice and Ayling J.:—(affirmed by Benson, Wallis, Miller JJ.) 
An officer of the grade of an Inspector of the C. I. D. Department is an officer 
legally competent to investigate within the meaning of 5.157 of the -Evidence 
Act, and the Criminal Procedure Code; and his local area is the Presidency in 
which he is employed, notwithstanding that there is no formal order appointing 
the particular officer to the Presidency as his local area. 

Pet Sankaran Nair J. {concurred in by Abdur Rahim and Sundara Aipar 
JJ.) Police officers entitled tojinvestigate an offence are the Police officers referred 
to in Cr. P. C. ie., the Station House Officer or his Superior officer, the Inspec- 
tor of Police ; and the power to investigate is vested only in these Police Officers 
who have only local jurisdiction. 

Per Benson, Wallis, Abdur Rahim, Sundara Aiyar JJ. affirming Sankaran 
Nair J. Contra (Miller J. concurring with Chief Justice and Ayling J.) :—S. 25 
of the Evidence Act precludes the admission of a confession made to a Police 
officer by a person both as against the person making it as well as against 
others for any purpose whatsoever. 

Per Chief Justice and Ayling J. (concurred in by Miller J.):—S. 25 of the 
Evidence Act does not preclude the admission of a confession made to a Police 
Officer by a person not on trial against others on trial a8 corroboration of his 
statement made in the trial of others in proof of the truth of his deposition as a 
witness, $ 
Per Special Bench:—Oral evidence of what a person statea to a Police 
witness is not precluded by S. 162, Cr. P. C. 
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Per Chief Justice and Ayling J. (concurred in by Wallis, Miller, Abdur 
Rahim and Sundara Atyar JJ. Benson J. dissenting) For purposes of S, 162 
Cr. P. C. using as evidence means only putting in the written record as docu- 
mentary evidence in the case: but the statement of the officer himself as to 
what was stated to him is admissible. 

Per Sankaran Nair J.:—The words "such writing shall not be used in 
evidence ” may fairly be construed to mean not only that such writing cannot 
te proved but also that secondary evidence of such writing cannot be given. ` 

When a witness gives his evidence from actual recollection of the fact 
which came to his memory on reading his diary, he cannot be said to be using 
the document in evidence. 

In order that a statement by an accomplice may be evidence against others, 
it isnecessary there must be an admission of guilt of the person making the state- 
ment or facts must Le stated from which there may be an inference of his guilt. 


A police witness cannot refer to his dairy in the witness box. 


By the Full Bench :—Cl. 25 & 26 apply to all criminal trials before the High 
Court whether in the exercise of its ordinary or extraordinary original criminal 
jurisdiction under Cl. 22 & 24 of the Letters Patent or of any future statutory 
original criminal jurisdiction that may be conferred upon it by the Legislature 
e.g. as in Act XIV of 1908. 


Per Benson,and Sundara Aiyar JJ:—A certificate under Cl. 26 of the Letters 
Patent has not the effect of opening up the whole case as if on appeal; but it 
only gives the court power or authority to review the case or so much of it as 
may be necessary in order to determine the point or points of law raised. 


Case sent up by the Sub-Divisional First Class Magistrate of 
Tinnevelly (Preliminary Register Cases Nos. 3 to 6 of 1911 on his 


file) for trial by the High Court under the provisions of the Indian 
Criminal Law Amendment Act, XIV of 1908, 


The Public Prosecutor C. F. Nafizr, 
assisted by T. Richmond and A. ç for the Crown, 
Sundara Sastriar. J 


J.C. Adam side a ... for the Ist Accused, 
( for the 2nd, 10th and 


T. Prakasam j T Sey Idih Accused, 

M.D. Devadoss and J. L. Rosario and) for the 3rd and 8th 
E.'S. Chidambaram Pillay, Accused, 

B. Narasimha Row and | for the 4th and 5th 

T. M. Krishnaswami Iyar, f Accused, 

N. K. Ramasami Aiya `... ... for the 6th Accused, 


L. A. Govindaraghava Aiyar and 


L. S. Veeraragava Aiyar, } for the 7th Accused, 


M. G. Kuppusami Atyar ... se forthe 9th Acéused, 

S. T. Srinivasa Gopalachariar and for the 11th and 

S., Muthia Mudaliar i 12th Accused, 
and , pa 


V. Ryru Nambiar es ... forthe 13th Accused, 


vs 
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This case coming on for trial before the Special Bench (con- 
sisting of the Chief Justice, Sankaran Nair and Ayling JJ.) 
constituted under the provisions of the Act XIV of 1908 the Court 
delivered the following. 

Judgments:—The Chief Justice and Ayling, J.:—In this case 
14 persons have been committed for trial to this Court under 
section 6 (b) of the Indian Criminal Law Amendment Act, 1908 
(Act XIV of 1908). The Ist count of the indictment charges them 
with conspiracy within section 121 A of the Indian Penal Code. 
The conspiracy is alleged to have been entered into between 
January 1910 and June 17th, 1911 at various places mentioned in 
the indictment. The 14 accused are alleged to have conspired with 
certain others, not now before the Court, whose names are men- 
tioned in the indictment,—One Vanchi Aiyar, who was proved in 
this case to have shot himself after murdering Mr. Ashe on the 
17th June 1911, one Dharmaraja Aiyar, who is dead (the case for 
the Crown being that he committed suicide), one Arumugam, one 
Somasundaram and one Ramaswami Aiyar, who have been called 
as witnesses in this case, and one Madasawmi who has absconded. 


The 2nd count of the indictment charges the same persons 
with abetting the murder of Mr. Ashe by engaging in a conspiracy, 
one of the objects of which is set out in the indictment. 

As regards the Ist charge the essence of the offence is the 
agreement to do all or any of the unlawful acts mentioned in the 
séction. It is not necessary that any act or illegal omission should 
take place in pursuance of the agreement. 


In this case as regards the accused other than Vembu Iyer, 
Savadi Arunachellam Pillai and Alagappa Pillai, accused Nos. 10, 
11 and 12, we have not to consider whether on the facts proved 
an antecedent agreement to commit all or any of the offences 
mentioned in the section may reasonably be inferred. There is 
evidence that all the accused persons, except accused Nos. 10, 11 
and 12, agreed under an oath to do certain acts which, in our 
opinion, undoubtedly come within the purview of section 121-A of 
the Indian Penal Code. In the course of the many legal arguments 
which were addressed to us by counsel and vakils for the several 
accused in the course of this protracted trial, it was never seriously 
contended that the evidence adduced on behalf of the Crown, if 
true, did not establish an agreement to do any ene of the unlawful 
acts mentioned in section 121-A of the Indian Penal Code. 


$ i 
As regards the 1st charge therefore—and we deal with that 
first—the question we have to consider is how far have the: facts 
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which the prosecution has sought to establish been proved by 
evidence which is legally admissible. 


Although with reference to the 2nd count it was necessary for 
the Crown to adduce evidence as to the circumstances in which Mr. 
Ashe was murdered, and it was proved that he was murdered by 
Vanchi, so far as the 1st charge is concerned the evidence as to 
the circumstances in which the murder was committed have very 
little, if any, bearing on the question whether the accused, or any 
of them, are guilty under section 121-A of the Indian Penal Code, 


The murder of Mr. Ashe is, however, the starting point in the 
history of the investigation of this case. 


Mr. Ashe, Collector of Tuinnevelly, was murdered on the 
platform of Maniyachi Railway Station in the ‘Tinnevelly District 
on June 17th, 1911. The murderer who was identified as ont 
Vanchi Aiyar of Shencottah in Travancore Territory, used an 
automatic revolver, and almost immediately afterwards shot 
himself dead with the same weapon. A paper found on his body 
pointed to the murder having been committed from political 
motives: and as, from this and other attendant circumstances it 
seemed probable that he had accomplices, an investigation was 
started and conducted by the local police in conjunction with the 
officers of the Criminal Investigation Department. As a result 
evidence is said to have been forthcoming tending to show that 
Vanchi Aiyar and others (including the present accused) had been 
engaged for some time in a conspiracy for the overthrow of British 
rule by means of a simultaneous massacre of all Europeans on a 
day to be fixed. 


The treasonable conspiracy which is charged in the Ist count 
of the indictment according to the prosecution had its inception 
early in April 1910 and was set on foot by the Ist accused; 
Nilakantam Aiyar alias Nilakanta Brahmachari. Nilakantam is 
a young man of 21 years of age of good education, a native of 
Erukkoor near Shiyali in the Tanjore District. He had admittedly 
been previously engaged in journalistic work very largely, if not 
mainly, of a seditious nature, and his last employment had been as 
editor of the “ Suryodya,” a vernacular paper published in 
Pondicherry which was proscribed by Government in March 1910. 


According to the prosecution the suppression of this and other 
seditious papers compelled the revolutionists who had their head- 
quarters in Pondicherry to adopt othér methods of spreading their > 
propaganda; and for this purpose Nilakantam visited Tenkasi in 
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the Tinnevelly District early in April. There is evidence to show 
that he was no stranger to the District and by his own account he 
was an old friend of 3rd accused, M. Chidambram Pillai, a young 
grocer living in Tenkasi Town. 


It was in the latter’s house that the first meeting is said to 
have been held on the evening of April 10th. Besides first and 
third accused three other men are said to have been present: 2nd 
accused, a young Brahmin of Kadayanallur some twelve miles from 
Tenkasi, 13th accused, another Brahmin from a distant village in 
Ottapidaram Taluk, and one K. V. Arumugam Pillai, a young 
Vellala clerk of Tuticorin, who for the past two years, had been 
according to his own evidence (page 143) taking interest in seditious 
politics, and who had been summoned for the purpose ‘of the 
meeting by Sankarakrishna Iyar, 2nd accused. According to 
Arumugam, who figures as the 6th prosecution witness in the case, 
Nilakantam explained his views which were briefly to the effect 
that the injustice of the Government and the miserable state of the 
country rendered it necessary that the British should be driven out 
and “ Swaraj” obtained: that previous endeavours to effect this by 
means of preaching, newspapers and isolated assassinations having 
failed, a new plan was to, be tried: and that this was to take the 
shape of a general rising all over the country on a date to be 
subsequently fixed and the massacre of all white people on the same 
day. The other persons present assented to these views, and 
agreed to join the new movement. Accordingly an oath was 
drawn up and written on a piece of paper: each man pricked his 
thumb, and affixed his thumb impression in blood, The general 
effect of the oath was that the members should kill all white men 
and sacrifice their person, property and life for the society: and 
that any who revealed its secrets should be murdered and go to 
hell. Other formalities were observed, which it is unnecessary to 
set forth here. . 


After this meeting the members dispersed, and Nilakantam ap- 
pears to have gone to his own village and thence to Pondicherry in 
which latter place he was seen by 3rd prosecution witness, a Cudda- 
lore Vakil on 2nd May 1910. About the middle of June he seems 
to have left his native place again according to the prosecution on 
the same errand ; and visited Cochin, Alleppey and Quilon on the 
“west coast, where he would appear to have beer? about June 20th. 
How he occupied his time is not known, but it would seem that he 
then first came into contact with Vanchi Aiyar and other Brahmins 
of Shencottah, Vanchi at the time was employed as a clerk in 
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the Travancore Forest Department at Punalur,.a place 'on the Rail- 
way line half-way between Shencottah and Quilon. In July he 
was in Shencottah, where Vanchi leased a house for five days from 
one Sivagaminatha Pillai (prosecution witness No. 21). From 
this point Nilakantam seems to have posed, and is referred to, as 
a “ Swami,” and the evidence of the prosecution witness No. 21 
goes to show that while in his house he held secret interviews 
with Vanchi, Dharmaraja Aiyar, and two young Vellalas of 
Shencottah, 11th and 12th accused. He was accompanied by 2nd, 
accused: and, preceded by the latter, he went across to Tuticorin 
about the middle of July where a second oath meeting was held of 
a similar character to the one at Tenkasi. Here the oath was 
again taken by the ist and 2nd accused and K. V. Arumugam and 
also by four other men whom he (Arumugam) had directly or in- 
directly induced to join the society. These were all Vellalars: (b) 
Somasundram Pillai, a young vakil’s clerk, examined as prosecution 
witness No, 12, (2) Madasawmi Pillai of Ottapidaram, (3) and (4) 
4th and 5th accused Muthusawmi alias Muthukumarasawmi Pillai 
and Subbiah Pillai. The latter two are both middle-aged men, 
one a pot-seller and the other a vakil’s clerk, and both of Tuticorin. 
It was arranged at this meeting that K. V. Arumugam should be the 
distributing agent of a certain paper called “The Dharmam” 
published in Pondicherry, which, according to the prosecution, was 
the chief organ of the movement and a connecting link between 
the members of the conspiracy. 


From Tuticorin Ist accused is said to have returned with 2nd 
accused to Tenkasi, and in the early part of August he was 
undoubtedly staying in a room of a bungalow rented from Rama 
Row, prosecution witness. No. 22, at Courtallam, a few miles distant 
being visited according to this witness by accused Nos. 2, 3, 5, and 
11. From there he appears to have gone to Punalur. From this 
point the story is taken up by prosecution witness No. 16, Rama- 
sawmy Iyer. According to the evidence this man a gramophone 
performer and petty jewel merchant, was returning from the West 
Coast to spend the festival of Avani Avittam at his native place 


~ near Tenkasi. With him was 7th accused, Harihara Iyer, a young 


cloth merchant of Shencottah who was doing business with his 
brothers. at Alleppey. Both men halted at Punalur and spent a 
day or two in a småll hut belonging to Bapu Pillai (8th accused). 
a native of the place. Ist and 2nd accused, Madasawmi Pillai and. 

6th accused, Jagannatha Iyengar of Sncncoran were all assembled 
there, According to prosecution witness No, 1f, no. sedition -was 
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talkéd, though he was sent to fetch copies of ‘‘ India” a proscribed’ 


paper which were in the possession of 3rd accused at Tenkasi. 


Prosecution witness No. 16 went on to his village, and after 
the festival again visited Shencottah where he describes two 
- meetings as having been held at the house of Dharmaraja Iyer 
above mentioned. Those according to Ramasawmi’s evidence were 
attended by accused Nos. 1, 2, 6 and 11, Vanchi and Dharmaraja 
Iyer and also by 14th accused Pichumani Iyer. 3rd accused 
and Madasawmi both attended the second meeting only, Ist 
accused, Nilakantam, is said to have harangued the others 
at each meeting on the miserable economical state of India 
winding up with the pressing necessity of exterminating the 
English, After the second meeting, 3rd accused and Mada- 
sqwmi returned to their villages: but the rest of the party 
' proceeded to Punalur, where according to Ramasawmi’s evidence 
after more exhortations from Nilakantam a 3rd oath meeting was 
held, in very similar style to the others. The parties who took the 
oath are said.to have been accused Nos. 1, 2, 6,7, 8, 9 and 14, 
Vanchi, Dharmaraja Iyer and 4 others. 


After this meeting Nilakantam returned to his native place 
Erukkur, and does not appear to have visited Tinnevelly district 
agdin, though he undoubtedly kept up a correspondence with 
Arumugam, Madasawmi, Vanchi and 7th accused for 5 or 6 months 
longer. | 


The next incident in the story is an attempt to enrol in the 
society another Shencottah Brahmin, Venkatarama Iyer, prose- 
cution witness No. 29, From the evidence of this man it appears 
that before the advent of Nilakantam there existed'a sort of secret 
society at Shencottah called the Bharatta Mata Association, 
of which he, accused Nos. 6; 7 and 14, Vanchi and Dharmaraja 
Iyer. were members. This society was clearly of a seditious 
tendency, its chief object being to procure, read and discuss papers 
from Pondicherry, but there is nothing to indicate that its members, 
as such, brought themselves in any way within the reach of the 
law. In March and April 1910, the Pondicherry papers India, 
Suryodaya and Vijaya were proscribed by Government: and this 
was: naturally followed by the collapse of the ‘society, which is 
distinctly referred to in a letter of prosecutiof# witness No. 29, 
dated the 6th June 1910. (Exhibit G-8). Prosecution witness 
No.. 29, by his own account was prevented by illness from 
attending the meetings held by Nilakantam in July and August: 
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but some time after the middle of September he met accused Nos. 
6 and 14, Vanchi and Dharmaraja Iyer in the house. of the last 
named. Endeavours were then made to induce the witness to join 
the new society and take a “ Blood Oath:” the object of the new 
society being indicated as the “ beating and driving away of the 
English’, The witness says he refused to join the new society 
but for the sake of the old one promised to disclose nothing. It 
has been suggested that the evidence of prosecution witness No. 29 
was really the evidence of an accomplice, but we are not prepared 
to take this view. 


During the rest of the year the evidence discloses no event of 
importance. Vanchi is said to have visited Tuticorin and .Ottapi- 
darani: and K. V. Arumugam is said-to have continued to distri- 
bute the “ Dharmam ” and pamphlets forwarded to him. 


On Jaunary 9th, 1911, Vanchi took 3 months’ leave. Two 
incidents are deposed to in connection with this period. Rama- 
swami Iyer (prosecution witness No. 16). says that while returning 
to his house for Sankranthi, he stopped at Dharmaraja Iyer’s 
house. The latter told him that Vanchi and 2nd accused had gone 
to Pondicherry by 1st accused’s orders, and that Vanchi had spoken 
of shooting Europeans on the way. Somasundaram Pillai (Prose- 
cution witness No. 12) says that he visited Madasawmi at Ottapida- 
ram one day in March and there found Vanchi, whom he had not 
met before. A conversation ensued between the three. Vanchi 
after again emphasising the fact that the English rule was ruining 
the country and that it could only be removed if all white men . 
were killed, went on to suggest that Mr. Ashe should be first killed 
as being the head of the District and an officer who had taken a 
leading part in suppressing the Swadeshi Steam Navigation 
Company, and in the events of 1908. It was generally agreed 
between the three that Mr. Ashe should be shot, and Vanchi said 
that arms would be obtained apparently from Pondicherry at the 
proper time: but nothing definite was settled, not even who 
should do the deed. After this Ramasawmi (prosecution witness 
No. 16) again takes up the story and describes two meetings 
which took place at Shencottah in the month of Chitrai (April— 
May 1911) on successive evenings in the houses of the 11th and 
12th accused. According to the evidence for the prosecution an 
attempt was made after the 1st meeting to enlist a’ friend of 2nd 
accused (Sundaram Iyer, prosecution witness No. 25), whom he 
had brought with him from Kadayanallur for the purpose, 
Sundaram Iyer by his own account took fright, and refused to join 
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them, saying he would think it over; at the actual meetings Vanchi 
is Said to have taken the lead, and to have addressed the` others 
much as Nilakantam had done, on the dual necessity of developing 
the resources of the country and driving out of the English. 
Those present included accused Nos. 2, 3, 6, 7,8, 11,12 and 14 


and Dharmaraja Aiyer. The evidence, however, is not quite clear 


as to whether addresses of this character were delivered at both 
meetings or only at the first. 


“These are the last meetings of the society of which there is 
any evidence andthe rest of the evidence which relates to the 
murder of Mr. Ashe and the events immediately preceding it, as we 
have already observed, has little or no bearing on the charge now 
under consideration. $ 


» The nature of the evidence by which the prosecution seek to 
establish their case has to some extent been indicated above. The 
most important witnesses are of course Prosecution witnesses Nos. 
6, 12 and 16, who were all three on their own showing members of 
the society founded by Nilakantam. Iftheir evidence be believed 
there can be no doubt as we have already said that they them- 
selves -and every other person who took the “blood oath” and 
thus pledged themselves to the society at the three chief meetings 
spoken to were guilty of joining in a conspiracy, punishable under 
section 121 A, Indian Penal Code. 


All the three chief witnesses referred to are approvers: that is 
to say, persons who have accepted a pardon tendered them by the 
District Magistrate conditionally on their giving true evidence in 
this case. It need hardly be said that the evidence of such persons 
has to be received with caution: and the extent to which, and the 
conditions under which, it should be acted upon have been the 
subject of much argument and contention before us. 


With regard to the question of corroboration of the evidence 
of'an accomplice it has been sometimes laid down that before it 
can be acted cn it must be corroborated in material particulars. 
In our.opinion this is not the law either of England or of India. 
As regards India the substantive Enactment is to be found in 
section 133 of the Evidence Act which expressly declares that a 
convietion is not illegal merely because it proceeds on the un- 
corroborated testimony of an accomplice. Sectfon 114 deals with 
presumptions of fact, and by way of illustration of a fact which 
may be presumed states th Te Court may presume that an 
accomplice is unworthy of credit unless he is corroborated in 
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material particulars. This would seem to mean that a presump- 
tion of ‘fact may be drawn having regard to the facts of a parti- 
cular case that the uncorroborated evidence of an accomplice in 
that case is untrue. Section 114 says in so many words that the 
presumption may be drawn regard being had to certain matters 
‘in their relation to the facts of the particular case.” The 
legislature has attempted to give further assistance by stating a 
case in which the Court would be warranted in declining to 
draw the presumption of fact referred to in illustration (b) 
to section 114. So far as the staute law is concerned whilst 
we have an express substantive enactment in section 133 we 
have in section 114 certain propositions intended to assist the 
Courts in drawing inferences of fact. Section 114 is not, like 
section 133, a substantive enactment declaring the law. The 
authorities have been so fully and so frequently discussed that we 
do not think any useful purpose would be served by going through 
them. The High Courts in this country have always professed, as 
a matter of practice rather than of law, to act upon the principles 
established in England. Although the practice in strictness rests 
only upon the discretion of the Judge at the trial it has “ obtained 
so much sanction from legal authority that it deserves all the rever- 
ence of law.” Russell on Crimes, 6th Edtion, Volume 3, page 646. 
The question is, what is the practice? It is thus stated by the Lord 
Chief Justice of England in Rex v Tate’ “ Probably Cave, J. did 
not state the law too strongly when he said In re Meunier? It is not 
the law that a prisoner must necessarily be acquitted in the absence 
of corroborative evidence: for the evidence must be laid before the 
Jury in each case. No doubt. it is the practice to warn the Jury 
that they ought not to convict unless they think that the evidence 
of the accomplice is corroborated; but I know of no power to 
withdraw the case from the Jury for want of corroborative evidence, 
and I know of no power to set aside a verdict of guilty on that 
ground; but I think he ought to have added, ‘ assuming that the 
Jury was cautioned in accordrance with the ordinary practice’;” 


This is in accordanee with the view indicated by Cockburu C. J. 
in Reg. v. Boyes * and by Lord Coleridge C.J. in Reg v. Gallagher.’ 
In England, of course, the question has always arisen in connection 
with the directions given by the Judge to the Jury. In the case 
before us we aresJudge and Jury. We have to direct ourselves. 
The proper direction seems to us to be~-consider the evidence of the 
SE ee SEE a Dintee 





1. - (1908) 2 K. B. 680. 2, (1894) 2 Q. B, 415 at p, 418. 
3, (1861) 9 Cox criminal cases 32. 4. (1875) 15 Cox criminal cases 291. 
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approvers, always bear in mind that it is tainted evidence, scrutinize 
it with the utmost care, accept it with the greatest caution, consider 
it in the light of the circumstances in which it is given and in the 
ight of all the other circumstances in the case of which evidence is 
legally admissible. Then, if you believe it, act on it even if there 
is no corroboration in the strict sense of the word. “If you do not 
believe it, reject it. The view that a Court cannot act on the 
evidence of an accomplice, unless it is corroborated, would lead to 
the result that a Court could not act on such evidence, when that 
evidence stood alone although the Court was entirely satisfied that 
that evidence was true. This, as it seems to us, is not the law. In 
re Meunier; Cave, J. observed ‘I know of no power to withdraw 
the case from the Jury for want of corroborative evidence.”, 


If there is no power to withdraw a case from the Jury on this 
ground, it cannot be the law that, where a Court is Judge of fact 
as well as of law the Court as the Judge of fact, is precluded from 
‘considering the question whether the unsupported evidence of an 
"accomplice 1 is true or not. 


Mr. Napier on behalf of the Gioni: contended that the well 
established rule of practice was a rule of practice rendered necessary 
by-the fact that Juries were not trained to discriminate in the 
matter of evidence, and that the rule was not applicable where 
facts were found not by a Jury but by the Judge. We donot 
think this distinction has been suggested in any of the reported 
cases. We prefer to put it on the grounds stated by Sir John 
Edge.C. J. in Queen Empress v. Gobardhan”. The Chief Justice 
says “If Jurors believe the uncorroborated evidence of an accom- 
plice, and that evidence, if believed, establishes the guilt of a pri- 
soner, are they to violate their oaths, and, contrary to their oaths 
and the uncorroborated evidence of the accomplice which they be- 
lieve, to return a verdict of acquittal ? In sucha case, is'a Judge 
to direct the Jury to violate their oaths? There can be no differ- 
ence in this respect between the duty of a Judge acting as a Jury 
and that of a Juror. A Judge would advise a Jury that it would 
be unsafe to act upon, in other words, to believe, the uncorroborated 
evidence of an accomplice, as he would advise the Jury not to act 
upon the evidence of any other witness whose evidence might from 
any eause, be open to suspicion; but in either case, he would have 
to tell the Jury that if they believed the evidencé, they might legally 
‘convict the prisoner. Confysion on this question has sometimes 
arisen from overlooking the distinction between a caution to be 


1. (1894) 2 Q. B. 415 at p. 418, 2. (1887) L L. R. 9 A, 528 at p. 554, 
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given to a Jury and a direction on law.. The questions of fact ‘are 
for the Jury to find on the evidence. On questions of law the Jury 
must accept the direction of the Judge. Similarly, a Judge when 
trying a case without a Jury must, as a Juror, come to a finding 
on the facts, and, as a Judge, direct himself upon the law. Ido 
not think that it hasever been suggested that the advice of a Judge 
to a Jury not to act upon the uncorroborated evidence of an 
accomplice is a direction on law.” 


In our opinion the law and practice were correctly laid down 
by this Court in Reg. v. Ramasami Padayachi’. “Though the 
tainted evidence of an accomplice should be carefully scanned and 
received with caution and may be treated as unworthy of credit, 
yet, if*the Jury in the one case or the Court in the other, credits 
the evidence, a conviction proceeding upon it is not illegal.” In 
fact to hold otherwise would be to render nugatory the express pro- 
visions of Section’ 133 of the Evidence Act (See the Judgment of 
Sir Bhashyam Aiyangar J. in Ramasamt Goundan v. Emperor? 


Although in our opinion in the case before us it would be open 
to us to convict on the uncorroborated evidence of the informers, 
even if it stood alone, if we were satisfied that that evidence was 
true, it is of course of the utmost importance to consider whether 
the’evidence which is relied upon by the Crown. really corroborates 
that evidence or, in other words, whether it establishes facts which 
go: to show that the evidence of the informers is true. 


As to the character ‘of the corroborative evidence which may 
lead the Court to believe that the evidence of an informer is true 
that must depend entirely upon the nature of the charge and the 
facts of the particular case. It is clear that oral testimony of in- 
dependent witnesses is not necessary, but it seems impossible to lay 


‘down any hard and fast rule. The illustration to section 114 uses 


the words “in material particulars”, but what are material parti- 
culars must depend upon the particular case. Section 156 of the 
Evidence Act, read with the illustration, has a very direct bearing 
upon this question. The illustration is as follows:—* A, an 
accomplice, gives an account of a robbery in which he took part, 
He describes various incidents unconnected with the robbery which 
occurred on his way to and from the place where it was committed. 
Independent evidence of these facts may be given in ordér to 
corroborate his evidence as to the robbery itself.’ As Lord 
Coleridge observed in Reg v. Ghalalgher® “With regard to the 


~~ 1, (1878) LL.R. 1 M. 394, 2. (1903) LL.R. 27 M. 271 at p. 290, 
3, (1875) 15 Cox Criminal Cases at p. 318. l 
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amount of corroboration it was not necessary that an informer 
should be corroborated in every particular, because if it were possi- 
ble to give such corroborative evidence it would hardly be neces- 
sary to call the approver, but there must be a certain amount of 
confirmation sufficient to satisfy the Jury.” Numerous authorities 
have been cited before us but we do not know that they afford us 
much assistance. We cannot help thinking that there has been a 
certain amount of confusion between the question of the admissibi- 
lity of evidence tendered as corroborative testimony and the weight 
to be attached to it. For instance the defence relied on Reg. v. 
Malapabin Kapana' where it was held that previous statements of 
an accomplice cannot be regarded as corroborative of evidence 
given by him at the trial. See, too, Queen Empress v. Bepin 
Biswas? There are also other decisions and statements in the 
text books to the same effect. If this is intended as a proposition 
of law we cannot accede to it, though as a proposition of fact, 
with reference to the facts of the particular case before the Court, 
it may have been indisputable. 


In addition to the oral testimony of independent witnesses and 
the documentary evidence in the case which will be considered 
later, the Crown relies on certain facts as corroboration of the 
evidence of the informers. Among these are the fact that certain 
statements were made by the approvers Arumugam and Soma- 
sundaram to R. Veeraraghava Iyer (P: W. 31), and Inspector of 
Police attached to the C. I. D., statements which were substantially 
in accordance with his evidence before this Court. The witnesses 
themselves speak to having made these statements but that of 
course carries the case no further. They are also spoken to by 
Inspector Veeraraghava Iyer. It was contended that the evidence 
as to the making of these statements was not admissible, and that, 
if it was, it did not corroborate the evidence of Arumugam given 
at the trial, The grounds on which it was argued that éyidence of 
the statements made by Arumugam was inadmissible were as 
follows :— 


(a) The statements did not come within the purview of 
section 157 of the Evidence Act since they were not 
made before an authority legally competent to investi- 
gate the fact to which the statement relates. 

(6) The statements were confessions made o a Police Officer 
and under section 25 of the Evidence Act could not be 
given in evidence. 


1. (1874) 11 Bom. H.C.R. 196. 2. (1884) LL.R. 10 C. 970, 
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(c) The statements were made to a Police Officer and, under 
section 162 of the Code of Criminal Procedure, could 
not be given in evidence. 


As regards (a) the Officer to whom the statements were made 
is an Inspector of the Provincial Criminal Investigation Depart- 
ment, a department created “ to assist in the investigation of crimes 
which are of such a special character that local officers are unable to 
deal with them adequately without help” G. O. (No. 913 Judicial, 
dated July 2nd, 1908.) 


Inspector Veeraraghava Iyer’s name was not mentioned by the 
Deputy Inspector-General of Police as one of the officers directing 
the investigation (p. 4.) The evidence is.that when the statement 
was made he had been sent to Tuticorin for a specific purpose viz., 
to search certain houses. Veeraraghava Iyer stated in this evidence 
that he was assisting the Deputy Inspector-General and acting 
under his orders and that the statement was made to him when he 
was acting under orders. It was contended that the Inspector was 
not an “authority legally competent to investigate”. since he was 
not empowered to “ investigate” under.the provisions of the ‘Code 
of Criminal Procedure. The law of this country as enacted in 
section 157 of the Evidence Act differs from the law of England. 
The principle of the section is that consistency is a ground for 
belief in a witness’s veracity. The words “before any authority 
legally competent to investigate the fact” are quite general and we 
see no reason why they should be restricted to police officers and 
to “ investigations” in the technical sense in which the word is 
used in the Code of Criminal Procedure. The words are ‘‘ compe- 
tent to investigate”, not a case, but “the fact.” Further we do 
not think the words “legally competent” mean only competent 
under some express provision of law. The competency of the 
authority for the purpose of the section appears to us to bea 
question of fact, or at any rate a mixed question of law and fact 
to be determined with reference to the facts of the particular case. 
On the evidence we are prepared to hold that Inspector Veeraraghava 
Iyer was an “ authority legally competent to investigate the fact” 
within the meaning of section 157 of the Evidence Act. Even if 
this question has to be determined with reference to the provisions 
of the Code of Criminal Procedure we think the Inspector was 
legally competent fo investigate. Investigation is defined (section 
4 (1) of the Code of Criminal Procedure) as including “all the 
proceedings under this Code for the collection of evidence conduct- 
ed by a police officer or by any person (other than a Magistrate) 
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who is authorised by a Magistrate in this behalf.” Section 156 


empowers an officer in charge of a Police Station to “ investigate”. 


without the order of a Magistrate. Section 551 empowers police 
officers superior in rank-to an officer in charge of a Police Station 
to exercise the same powers, throughout the local area to which 
they are appointed as may be exercised by an officer in charge of 
a police station within the limits of his station, There can be no 
question that the Inspector is a police officer superior in rank to an 
officer in charge of a police station. Prima facie therefore he has 
power to' investigate in case to which section 156 applies. As a 
member of the Provincial Department of Criminal Investigation 
his “local area” is the Presidency of Madras. The fact, if it bea 
fact, that there is no formal order appointing him eto the 
Presidency of Madras as his “local area” does not in our 
opinion, prevent him from exercising the powers conferred by 
the section. 


As regards (b)—the objection under section 25 of the Evidence 
Act,—as we intimated in the course of the trial, in the opinion of 
the majority of the Court, this objection fails. Our attention was 
not called to any authority upon the point, but it was argued that 
the words of the section were general and not restricted, as in 
section 26, to the party who makes the confession. As regards the 
‘mischief’ of the two sections there seems no good reason why the 
suggested distinction should be drawn. No doubt Arumugam’s 
statement to Inspector Veeraraghava Iyer inculpated himself, but 
Arumugam is not now an accused person and does not stand 
charged before us. It is not sought to use the statement against 
him in any way. It is sought to use the fact that he made the 
statement in the circumstances in which it was made as a fact 
which goes to show that his evidence at the trial was true. In 
Queen Empress v. Tribhovan Manekchand.1 West J. observed 
“confession ’ in Section 25 of the Indian Evidence Act I of 1872 
means, .as in section 24, a ‘ confession made by an accused person’ 
which it is proposed to prove against him to establish an offence.” 
We do not think we are precluded by Section 25 from admitting 
evidence of the statement as evidence of a fact which goes to show 
that the testimony of Arumugam at the trial was true. The ques- 


tion of the weight of this evidence is, of course, a different matter. 
a. 4 e 


Evidence of the statement made by Somasundaram to the Ins- 
pector may be of less weight than the evidence of Arumugam’s 
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statement, But, for the reasons we have stated, we think it is 
admissible. 


As to (c), the objection that under section 162 of the Code of 
Criminal Procedure the evidence is inadmissible, we think this 
objection also fails. 


The section is perhaps not very artistically drawn but its 
meaning, as it seems to us, is clear. It means that the written 
record of a statement made to a police officer in the course of an 
investigation shall not be used as evidence. It may be that the 
object of the section is easily frustrated by the police officer 
repeating his written record from memory and relying solely on 
his memory of the written record for the purpose of giving 
evidence. But we are not concerned with this, All we are con- 
cerned with is the construction of the section, and, as a question, 
of construction, it seems to us that for the purposes of this section 
using as evidence means putting in the written record as docu- 
mentary evidence in the case. It was contended that this .con- 
struction would lead to hardship since although the proviso 
provided means, by the use of the written statement, of discredit- 
ing a witness who spoke to the facts of the case, it provided no 
means of discrediting a witness who was called to prove that 
another witness had said the same thing on a previous occasion. 
There may or may not be some force in this criticism, but we 
should not be warranted in straining the language of the section so 
as to avoid a possible hardship. 


As pointed out in Fanindranath Banerjee v. Emperor’ in 
section 162 of the Code of Criminal Procedure as it now stands, 
a distinction is drawn between the statement and the writing. 
The Calcutta case is no doubt not on all fours with the present 
case, because there was no writing, but in view of the plain 
language af the section, we are of opinion ‘that oral evidence of 
the statement is admissible whether the police officer took it down 
in writing or not. As regards the case of Rustam v. King- 
Emperor? in which two Judges differed on this question we need 
only say that we agree with the judgment of Karamat Husain J. 
and the reasoning on which it is based. We think the legal objec- 
tions to the admissibility of the evidence of these statements fail, 
and that the statements are admissible under section 157 of the 
Evidence Act as corroborative evidence in this case. The weight 
of the evidence is, of course, another guestion. We consider this 
later on. 


1, (1908) I. L. R. 36 Ç, 281 at p. 285, 2, (1910) 7 A, L. J. 468, 
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As corroborating the evidence of the two informers Arumugam 
and Somasundaram, the Crown also relies on the statements 
made by Neelakantam, the Ist accused, which were recorded as 
confessions. (Exhibits AAAA and AAAA-1) in the case as being 
confessions which under section 30 of the Evidence Act may be 
taken into consideration against the persons who have been tried 
jointly with Neelakantam. The first statement (Exhibit AAAA-1) 
was made to the Sub-Divisional Magistrate on July 12 and the 
second statement on July 14,1911. The first statement purports 
to give an account of Neelakantam’s life since 1903 up to the time 
of his arrest. The second statement (Exhibit AAAA) is in these 
terms :— 


Q.—You asked this Court on the 12th at the close of your 
statement before it, for permission to come up before it again in 
two days’ time to say something more about yourself. Do you 
wish to say anything ? 


A.—Yes, I do. I want entirely to unburden my mind. If 
any persons are to be punished for what I say, I should be the 
first among them, but I believe I am innocent. When I was in 
Tenkasi in May 1910, I sent Sankarakrishnan to bring Vande 
Mataram Subramania Iyer from Ettiyapuram, and K. V. Arumugam 
Pillai from Tuticorin. They came and in Chidambaram Pillay’s 
house we formed a society, and undertook by an oath that each of 
us would devote his life and property to the cause of the country. 
We offered puja to the mother Kali, and then we wrote the condi- 
tions of our vow on a piece of paper, which we signed. We then 
cut our thumbs, and put our thumb-marks on the paper in our blood. 
This was to create some awe in the minds of the members. 


Q.—Did Chidambaram Pillay sign it too? 


A.—Yes he also signed. I have something more to say about 
Tuticorin. I went there as I have said before from Tenkasi. 
Sankarakrishnan came there in advance of me. We formed a 


similar society there. We took a similar vow, and signed a paper, 


and put our thumb impressions in blood. Myself, Sankara- 
krishnan, Arumugam Pillay, Madasami Pillay of Ottapidaram, one 
Sankaralingam of Tuticorin, Somasundaram Pillay of Tuticorin 
signed. We did not clearly state what the purpose of the society 
was. I myself was not clear about it. I did not teach anything 
to these people. Then I went to Courtallam, where I met 
Veerabhadra Sarma, who gave me definite views about the reforma- 
tion of the country. I did not start any society either with Vanchj 
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or with the Shencottah people, nor did I teach against Government 


any hostile views to the Shencottah people. I went to my native. _ 


place, and never mentioned anything about the society to any of 
my acquaintances either in Tinnevelly or in other ‘places. I do not 
know what these people did after I went to Madras. This is all 
true, and I have not hidden anything. 


‘At the trial Neelakantam made a statement to the Court. 
With reference to the two statements made to the Magistrate he 
said “ The next day after I reached Tinnevelly i. e. the 12th July 
I made a voluntary statement before the Committing Magistrate. 
The events recorded in that statement as well as my statement | 
before the Deputy Commissioner at Calcutta are perfectly true. 
But, a day after that, i. e., the 14th of July, I was compelled to 
make another statement before Mr. Tampoe in consequence of 
a threatening piece of information I received from a responsible 
police officer. I was given to understand that Arumugam had made 
a statement to the effect that two oath meetings were held at 
Tenkasi and at Tuticorin when I had been to these places, 
and that the only way for my escape was by my turning an 
approver by corroborating Arumugam’s evidence and by im- 
plicating myself with some others who are not charged in this 
case in a similar meeting at a different place, and thereby 
throwing off my responsibility in the Tenkasi and the Tuti- 
corin affair. Besides, I was kept separate from the rest of the 
prisoners from the very day I was taken to Tinnevelly and con- 
sequently I was unable to understand what the case was about, 
and how many were arrested, and in what connections. I was 
naturally in a state of fear and bewilderment from the time I heard 
of Arumugam’s statement and believed what all was said to me. 
I went thus far in my second statement marked Exhibit AAAA and 
beyond that I was unable to say anything and I stopped. I deeply 
regret my ‘weakness in attempting to say a falsehood for the pur- 
pose of saving my skin. The detailed incidents relating to the 
cause of my statement of the 14th of July, andthe foolish manner 
in which I gave way to the threatening and inducement are all so 
very painful and shameful for me to relate that I do not want to. 
record them here. But, I merely declare that the information con- 
tained in my statement of the 14th of July are all false and , that 
I did not make the etatement of my own free will.” 


There is not a shred of evidenge to show, and we see no 
reason to think, that the second statement was made under pressure 
from the Police. It may no doubt be said that reading the two 
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statements and the retractation together it was Neelakantam’s in- 
tention to implicate himself and the others whose names he men- 
tions -in the second statement in the charge on which he has been 
jointly tried with them. _ 


Mr. Napier contended that if these statements had been made 
to a Police Officer they would have been inadmissible under section 
25 of the Indian Evidence Act as against the person making them, 


and that if they would have been inadmissible under Section 25 as’ 


amounting to a ‘confession’, they can be ‘taken into considera- 
tion,’ as amounting to a ’ confession,’ under section 30. We should 
hesitate before adopting the view which has been taken in some 
of the reported cases (See, for instance Empress of India v. 
. Ganraj, and Queen Empress v. Jagrup”’ that the confession 
before it can be taken into consideration under Section 30 must 
be sufficient, if it stood alone, to justify the conviction of the party 
making it. - It seems to us that the question of the admissibility 
of these statements under section 30 as against the persons who 
have been tried jointly with Neelakantam, is so doubtful, and 
their value against such persons, even if they are admissible, is so 
slight that as against these persons we ought to exclude them from 
consideration. 


As we have already stated, evidence of the statements made 
by Arumugam and Somasundram to Inspector Veeraraghava Iyer 
is in our opinion admissible. A point of the utmost importance 
in judging of the truth of the evidence of these two witnesses is the 
circumstances in which their first statements were made. 


Then their Lordships dealt with the evidence. 


As regards the 2nd count of the indictment all the accused are 
acquitted. 


As regards the lst count we acquit Desika Charrt (the 9th 
accused), Vembu Aryar (the 10th accused), Chavadi Arunachalam 
Pillai (the 11th accused), Alagappa Pillai (the 12th accused), 
Vandematharam Subramania Atyar (the 13th accused). We 
convict Neelakantam alias Brahmachari (the Ist accused), San- 
karakrishna Alyar (the 2nd accused), Madathukadat Chidambaram 
Pillai (the 3rd accused), Muthukumarasawmy Pillai (the 4th accu- 
` sed), Subbayya Pillai (the 5th accused), Jagannatha Alyangar (the 
6th accused), Harihara Aiyar (the 7th accused), Bapu Pillai (the 8th 
accused), and Pichumani Ai yir (the 14th accused). 


1. (1879) L L. R. 2. Al. 444, 2, (1885) I. L. R. 7. All, 646, 


King- 
Emperor 
v. 
Nilakanta 





Chief 
Justice 
and 
Ayling J. 


King- 
Emperor 
v. 
Nilakanta 





Sankaran 
Nair J. 


510 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXII, 


Sankaran Nair, J:—His Lordship after dealing with the 
history ôf the case proceeded as follows:— 


I have already stated the prosecution case as disclosed by the 
evidence. It rests really upon the evidence of the three accomplices 


- who have been granted pardon by the local Government on condi- 


tion of their speaking the whole truth. Against some of the 

accused there is no corroboration of the approvers’ evidence. 

Against others there is some kind of corroboration. It is strenu- 
ously contended on behalf of the defence that their evidence should 
not be accepted without corroboration in material particulars, and 
that such corroboration is wanting in this case. On the other 
hand, the Public Prosecutor contends that it is unnecessary to 
insist upon such corroboration and that these approvers must be 
treated like any other witnesses coming before the courts and their 
evidence believed or disbelieved according to the circumstances of 
each case. Section 133 of the Evidence Act (omitting certain 
words which are unnecessary) runs thus “ A conviction is not illegal 
merely because it proceeds upon the uncorroborated testimony of 
an accomplice.” Section 114 illustration (b) is this:“the Court 
may presume that an accomplice is unworthy of credit unless he is 

corroborated in material particulars” and to this illustration there 
are certain exceptions pointed out which may be referred to later. 

Both sides have referred to the English law of evidence on this 
point. All the earlier cases are fully discussed by Sir Barnes- 
Peacock in Elahee Buksh’s * case and the later authorities ‘are 
discussed in Queen Empress v. Maganlal, ? and Queen Empress v. 

Chagan Dayaram,* and by my learned brother Abdur Rahim J. in 
Vyasa Rao v. Emperor, I shall only refer to two or three cases 

to illustrate the sections. In Reg v. Boyes* Martin B. has thus 
commented upon the evidence of an accomplice in summing up 
(p. 34) “ Assume, for the purpose of the present discussion that this 
man was speaking the truth. Is there any law which prohibits a 

Jury from believing a man who (it must be assumed for the sake of 


. the argument) spoke the truth simply because he is not corroborat:- 


ed? I know of none. I know of norule of law myself...... a 
This is really section 133 of the Indian Evidence Act. 


Then Martin B goes on “but there is a rule a practice which 
has become so hollowed as to be deserving of respect: I believe these _ 
are the very wordseof Lord Abinger, it deserves to have all the 
reverence of the law”. 


1, 5. W. R. Cri. Rulings p. 80. 2, (1889) L L. R. 14. Bom. 115. 
2, (1890) L L. R. 14. B. 331. 4. (1911) 21. M. L. J. 283, 
vs 5. {1861} 9. Cox’s Criminal cases p. 32, 
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This is in effect as I shall point out later really section 114 
illustration (b). Similarly Cockburn, C. J. in the same case’ in the 
course of the argument said at page 35 “I protest against its being 
the duty of the Judge to direct the Jury to acquit because’ the 
evidence of an accomplice is uncorroborated”.—This again is sec- 
tion 133. But in delivering the Judgment of the Court he stated 
both the rule of law and the practice. Hesaidat page 36 “it is 
stated very well in Taylor on Evidence, p. 796, ‘The degree of 
credit which ought to be given to the testimony of an accomplice 
is a‘matter exclusively within the province of the Jury. It has 
sometimes been said they ought not to believe him unless his evi- 
dence is corroborated by other evidence, and without doubt great 
caution in weighing such testimony is dictated by prudence and 
reason. But no positive rule of law exists upon the subject, and 
the Jury may, if they please, act upon the evidence of an accom- 
‘plice, even in a capital case, without any confirmation of his state- 
ment. It is true that Judges in their discretion will advise a Jury 
not to convict a prisoner upon the testimony of an accomplice 
alone, and without corroboration, and the practice of giving such 
advice is now so general that its omission would be deemed a neglect 
of duty onthe part of the Judge. Considering too the respect 
which is a always paid by the Jury to this advice from the Bench, 
it may be regarded as the settled course of practice not to convict 
a prisoner, except under very special circumstances. (The italics 
are mine) upon the sole and uncorroborated testimony of an ac- 
complice. The Judges do not in such cases, withdraw the case from 
the Jury by positive directions to acquit, but only advise them not 
to give credit to the testimony’.. I think that is a fair exposition of 
what the present practice is.. We think that he ought not to have 
told the Jury to acquit if the witness was uncorroborated”. Here 
again he states the law as laid down in section 133 and illustration 
(b) to section 114. . 


Similarly in Reg. v. Gallagher and others’ the law is laid down 
in the same terms. Lord Coleridge L, C. J. states (p. 318) “ There 
was no doubt that the law, as very many generations of lawyers had 
always laid down in the same way—whether it was most conve- 
nient, it was not for him to say, but he only repeated the language 
of those who had sat on that seat before him in laying it down 
again——that there was no reason why the evidense of an approver 
should not be acted upon by ą Jury if they thought it true, because 
the Jury were to be satisfied of the truth of -the matters proved 


1. (1875) 15 Cox. Criminal Cases 291. 
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before them and stated in evidence, and if from the evidence of the 
approver himself they were perfectly satisfied that he was speaking 
the trúth, then there was no reason in point of law why on his evi- 
dence they should not act and find the accused guilty. 


This again is section 133, The Lord Chief Justice goes on 
“ But it had been usual, for Judges always to recommend that there 
should be some corroboration of the evidence given by an informer. 
The danger of acting upon the uncorrborated statement of an in- 
former was obvious and the wisdom of requiring: that some corrobora- 
tive evidence should be given before such statements are- acted ‘upon 
was perfectly apparent to an intelligent: mind. The law was- as he 
had stated but the practice was always to require corrboration”’. 


This again is illustration (b) to section 114. 


a 


I will only quote two more cases. In re Meunier, ` Cave, J. 
says “itis not the law that a prisoner must necessarily be acquitt- 
ed in the absence of corroborative evidence; for the evidence must 
be laid before the Jury in each case” (c.f. section 133). “No 
doubt it is the practice to warn the Jury that they ought not to 
convict unless they think that the evidence of the accomplice is 
corroborated” (c. f. illustration (b) to section 114), 


In another case, Rex.v. Tate? Lord Alverstone the Lord Chief 
Justice, states (p. 682) “In Taylor on Evidence, 10th Edition, p. 
688, the practice is thus stated ‘Judges...in their - discretion, 
generally advise a Jury not to convict a prisoner upon the testimony 
of an accomplice alone ; and although the adoption of this practice 
will not be enforced bya Court of Review, its omission will, in 
most cases, be deemed a neglect of duty on the part of a Judge.Con- 
sidering too the respect which is always paid by the Jury to such 
advice from the Bench it may be regarded as the settled course of 
practice not to convict a prisoner, excepting under very special 
circumstances (the italics are mine) upon the uncorroborated 
testimony of an accomplice’. That appears to meto be a correct 
statement of the practice. And in Russell on Crimes, 6th Edition, 
Vol. III p. 646, it is said that although the pratice in strictness 
rests only upon the discretion of the Judge at the trial, “it may be 


- observed that the practice in question has obtained so much sanction 


from legal authorjty that it, deserves all the reverence of law’, and 
a deviation from it in any particular case would be justly considered 
of questionable propriety”. ; 


1. (1894) 2 Q. B. 415 at p. 418 2. (1908) 2 K. B. 680. 
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“In the present case, the Judge did not direct’ the’ Jury in 
accordance with the settled practice, but told them that the question 
for them was which of the two witnesses they believed, the boy or 
the prisoner thereby leading them to suppose that if they believed 
the accomplice’s story they might properly convict although his 
evidence was entirely without corroboration. Under these circum- 
stances, we are of opinion that there has been a miscarriage of 
justice, and that the conviction should be set aside,” 


“ It will be observed here that though he refers to the Judg- 
ment of Cave, J, who according to him did not state the law too 
Strongly, he cites both from Taylor and from Russel ,only the 
extracts dealing with the practice omitting altogether what they 
state to be the rule of law, and sets aside a conviction by a Jury 
. although they believed the story of the accomplice on the ground 
that his evidence was entirely without corroboration, and that the 
Judge-did not direct the Jury in accordance with the practice as 
set out by Taylor and Russell. It is clear therefore that according 
to the learned Chief Justice the attention of the Jury must first be 
drawn to the presumption of the unreliability of an accomplice’s 
evidence and it is only if they find that even, with such presump- 
tion against such witness’s credibility they believed him, they are 
entitled to convict, or in other ‘words the circumstances must be 
such as to rebut that presumption. 


The presumption must first be drawn that the evidence is 
untrustworthy. All the Courts are agreed that a conviction by a 
jury on the uncorroborated testimony when the Judge has not 
cautioned them against accepting it must be set aside. If therefore 
a case cannot be left to the jury without such direction, it seems to 
follow that this presumption must be raised. 


In the latest case, Rex v. Everest, 73 Justice of the Peace 
Reports 269 at p. 271 Darling, J. said that “it was long ago 
established that a Judge should direct a Jury to acquit if the 
evidence against the accused is that of a person put forward as an 
accomplice and his evidence is not corroborated in some material 
particulars”. The learned Judge here apparently goes beyond 
what the text writers and the previous Judges stated as a rule of 
law that the evidence should be left to the Jury. 


As to the text writers, Taylor on Evidence and Russel on 
Crimes have been already referred to. I shall refer only to one 
more text writer, Best on Evidence, In the 10th Edition, paragraph 
171, it is stated “ although with strictness a Jury may legally...... 
„Convict onthe unsupported evidence of an accomplice or 
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socius cyiminis, yet it is a rule of general and usual practice— 
now so generally followed as almost to have all the force of 


law—for the Judge to advise the Jury not to convict on the evidence 


of an accomplice alone”. It appears to me that these authorities 
place it beyond doubt that in England the law may be taken to be 
what is stated in Taylor’s book which three L. C. Js. Cockburn 


L. C. J., Coleridge L. C.’J., and Alverstone L. C. J. declare to be 


a correct statement of the practice that a prisoner is not to be 
convicted “except under very special circumstances upon the 
wncorroborated testimony of an accomplice.” 


If he is convicted by a Jury for presumably exceptional 
reasons, then the conviction is not for that reason illegal. 


In this country we are however governed by the Indian 
Evidence Act, and though it is stated by Sir James Stephen in his 
introduction (p. 2) quoting from the Report of the Select Commit- 
tee that “it is little more than an attempt to reduce the English 
Law of Evidence tc the form of express propositions arranged in 
their natural order, with some modifications rendered necessary 
by the peculiar circumstances of India”, we are not entitled to 
assume the English Law of evidence and then to enquire what 
modifications have been introduced into it; but we have to follow 
the provisions of that act with reference to the matters therein 
provided for. 

I shall briefly refer to a few of the decisions cited to see 
whether the question has been finally settled and whether it is open 
to us for discussion. 

The leading case in India which was decided however Before 
the Evidence Act is what is usually called Elahee Buksh’s’ case, 
Sir Barnes Peacock reviewed all the English and Indian cases and 


_ declared the law as laid down -in the English cases. This was 


however before the Evidence Act. It has been generally assumed 
that these rules have now been embodied in the Evidence Act. 
The law as laid down therein has accordingly been followed after 
the Evidence Act came into operation in Calcutta. See Kamala 
Prasad v. Sital, Prasad? Jamiruddy Masalit v, Emperor*, Deo. 
Nandan Pershad v. Emperor’, and Emperor v. Lalit Mohan 
Chuckerbutiy and others.’ 

The provisions of that Act are fully discussed in the Queen 
v. Sadhu Mandul’ and the result i is thus stated’by Phear, } (p. 70) 
1. (1866) 5. W. R. Cr. R80. - 2 (1901) LL.R. 28. C. 239. at p. 342 & 345. 


(1902) I.L. R..29 C. 782 at p. 787. 4. (1906) I. L. R. 33 C. 649, 
5 (1911) I. L. R. 38 C. 569. 6. (1874) 21. W. R Cri. Rulings p. 69. 
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“On the whole the result appears to be that the legislature has 
laid it down as a maxim or rule of evidence resting on human 
experience that an accomplice is unworthy of credit against an 
accused person, that in so far as his testimony implicates an 
accused person unless he is corroborated in material particulars in 
respect to that person; that it is the duty of the court which in 
any particular case has to deal with an accomplice’s testimony to 
consider, whether this maxim applies to exclude that testimony or 
not; in other words, to consider whether the requisite corrobora- 
tion is furnished by other evidence or facts proved in the case, 
though at the same time the court may rightly in exceptional 
cases, notwithstanding the maxim and in the absence of this 
corroboration give credit to the accomplice’s testimony against 
the accused, if it sees good. reason for doing so upon grounds 
ether than, so to speak, the personal corroboration” or in other 
words, the evidence of an accomplice is to be believed only “in 
exceptional cases”. 

In Bombay also, the law has been laid down in the same terms. 
In Queen Empress v, Chagan Dayaram Mr. Justice Jardine states 
the law in the following terms :—He says (p. 344) “as pointed out 
by Bayley, J. in Magan Lal’s case the courts must give proper 
effect to the long experience of the ways of rogues embodied in 
section 114 illustration (b) of the Indian Evidence Act. The rule 
in section 114 and that in section 133 are part of one subject and 
both are found in most of the great judgments mentioned in our 
judgments in that case.; and neither section is to be ignored in the 
exercise of judicial discretion. The illustration (b) is, however, 
the rule, and when it is departed from, I think the court should 
show, or that it should appear, that the circumstances justify the 
exceptional treatment of the case. As I said in Queen Empress v, 
Magan Lal? it has been held by two eminent Judges now Mem- 
bers.of the Judicial Committee of the Privy Council that it would 
certainly be unsafe to depart in India from the established prac- 
tice of England in the application of the rule requiring corrobora- 
tion. These are the words of Couch C. J., in Reg v. Imam è and 
they pervade Sir Barnes Peacock’s decision in Elahee Buksh’s case. 
It is not enough for a court to state the rule pro forma and 
merely asa reason to evade it; the'courts must act up to it.” Mr. 
Justice Birdwood also citing Phillips Treatise qn the Law of Evi- 
dence, Vol. I., p. 95, states . law innearly the same terms. ‘This 
case was followed in King Emperor v. Mahlar Martand Kulkarni.’ 


C—O 


i. {1890} L.L. R14 B. 331. 2. (1889) LL.R. 14 B. 115 at p, 128. 
3. (1867) 3. Bom. H. C. R. 59. Crown Cases. 4. (1901) I. L. R. 26. B. 193, 
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Or, in other words, the law laid down is the same as in 
Calcutta’that the presumption is that the evidence is unreliable and 
exceptional circumstances must be proved to justify its acceptance. 


In a case reported in Queen Empress v, Ram Saran’ the learned 
Judge Straight, J. discusses the effect of a conviction based on the 
evidence of an accomplice and holds that the law as laid down in 
sections 133 and 114 of the Evidence Act is in no respect different 
from the law of England. He states thatit simply reproduces a rule 
of practice which the English Courts have recognised and which | 
their tendency has of late been see the case referred to in 73 Justice ` 
of the Peace Reports 271—to apply—Rex v. Everest? with great 
strictness. The English cases are therein ‘referred to and discussed. 
The law as herein laid down is followed by the Chief Justice of 
that Court in another case, Queen Empress v, Imdad Khan * 
and the same learned Judge Mr. Justice Straight as Chief Justic€ 


.adheres to that rule as laid down before in a case, Queen Empress 


v. Baldeo.’ In a subsequent volume, Queen Empress v. Gobardhan; 
Sir John Edge at p. 554 also lays down the law substantially in the ` 
same terms. He lays down that there is no rule of law that a 
conviction cannot be based upon the evidence of an accomplice ; 
this is section 133 Evidence Act, but it is “ most unsafe ”’ as a 
general case to convict on his uncorroborated evidence, hence the 
presumption that arises according to Section 114 illustration (b), but 
“ifa Judge after making due allowance for the considerations 
which make it unsafe to accept the evidence of an accomplice 
resolved to convict him then that conviction should not be dis- 
turbed ” that is, first, you had to presume that the witness is un- 
reliable and then you have to see whether there are circumstances 
which justify the court in disregarding the presumption in that 
particular case. 


In Madras, the earliest case brought to our notice after the 
passing of* the Evidence Act is reported in Reg v. Ramasami 
Padayachi! where the Indian Law is stated after a consideration: 
of the provisions of the Evidence Act in the same terms as the 
English Law. In Ramasamt Goundan v. Emperor’ Boddam J. 
also arrived at the conclusion that the Indian Law and the English 
Law were the same and went so far as to say that it would be the’ 
duty of the Judge to direct a jury that there was not suffigient 
evidence before them if they had only the evidence of an ac- 


1. (1885) I. L. R. 8. All. 206 at p. 310. 2, 
3. (1885) I. L. R. 8. All. 120 at p. 128. 4, (1886) L L. R. 8. All. 509. 
5. (1887) L L. R. 9. All 528. 6. (1878) L L. R. 1. Mad 394, 


7. (1903) I. L. R. 27. Mad. 271. 


PART XIV.| THE MADRAS LAW JOURNAL REPORTS. 517 


complice upon which they would be justified in finding an accused 
guilty. From this latter statement, Bhashyam Aiyangar J. dissent- 
ed. He says “it may be that except under very special circum- 
stances the settled course of practice is not to convict a prisoner 
upon the sole and uncorroborated testimony of an accomplice and 
if, in the opinion of the Judge, there are no special circumstances 
which would induce him to give credit to the evidence of the 
accomplice and convict the prisoner on his sole uncorroborated 
testimony he may no doubt under section 298 of. the Criminal 
Procedure Code express such opinion to the jury and in that sense 
to advise them to acquit the prisoner.” Or, as I understand him, 
he takes the same view as in all the cases above referred to. His 
observations as to the officials who take bribes availing themselves 
of this section to escape punishment may be safely disregarded as 
ałmost every rule of evidence which is intended to protect the 
innocent is availed of by guilty persons to escape the punishment 
which they justly merit. Subramanta Iyer J. quotes that portion 
of the observations of Martin J. and of Cockburn C. J. in Reg. v. 
Boys? which are dealt with by Section 133 and states that the rule 
that the evidence of.an accomplice requires corroboration is not a 
rule of law but a rule of general and usual practice and the 
application of itis for the discretion of the Judge by whom the 
case is tried. In so far as the learned judge states that the rule is 
one of general and usual practice, it is in accordance with all the 
authorities. If the learned judge means that the judge need not 
advise a jury for instance, that ordinarily the evidence of an 
accomplice, should not be accepted unless corroborated and that a 
judge trying a case need not start with that presumption, then 
with all respect to him, it is clearly wrong, according to all the 
cases cited above. I have not been able to find any judge laying 
down the rule in those terms. But if he only means that though 
that is the presumption it is open to the judge to find that the 
special circumstances of that case rebut the presumption, then 
according to my view of law he is right. It is not argued before 
us that there is any rule of law that the evidence of an accomplice 
must be discredited but the argument is confined, as I understand 
it, to what is stated to be the law by the English Judges that it is 
“most unsafe to convict on the evidence of an accomplice without 
material corroboration and that the Court must be satisfied that 
special reasons exist in the case to accept such tainted testimony 
without such corroborations, l 


i. (1861) 9. Cox Criminal Cases 32, 
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In Vyasa Rao v. Emperor? Mr. Justice Abdur Rahim reviewed 
áll the decisions of the English Courts and stated the law in the 
terms it was stated in Rex. v. Tate,* namely “that it is the settled 
course of practice not to convict a person except under very special 
circumstances upon the uncorroborated testimony of an accomplice” 
and as there were no exceptional circumstances in that case he set 
aside the conviction. I entirely concur with himin that judgment. 
It was however a case in which the revisionary jurisdiction of the 
High Court was invoked and Ayling J. declined to interfere as the 
credibility of the witness is ultimately one of fact. 


20. But we have been invited by the learned Public Prosecutor 
to consider the Evidence Act itself which he contends supports his 
conterftion. 


By section 2 of the Evidence Act all rules of evidence contaiy- 
ed in any Act are repealed. In so far therefore, as the law about 
the credibility of the evidence of an accomplice is a rule of evidence, 
that is abolished. 


Under section 18 all persons with certain exceptions to which 
it is not here necessary to refer are competent. to testify. An ac- 
complice is therefore competent to testify. This is further declared 
by section 133 in express terms. That section states also that “a 
conviction is not illegal merely because it proceeds from the 
uncorroborated testimony of an accomplice.” This is strictly in 
accordance, as I have already pointed out, with the English rule 
as stated in Taylor’s book. But such a provision in section 133 
was unnecessary if the evidence of an accomplice stood on the 
same footing as that of any other witness. The distinction is 
pointed out in section 114. It states that the courts may presume 
the existence of any fact regard baing had to the common course 
of natural events and the illustration (b) to the section is that the 
court may, presume that an accomplice is unworthy of credit unless 
he is corroborated in material particulars. This section is intended 
to get rid of any artificial rules of the effect of evidence, and to 
give them the effect of presumptions or maxims; all rules of 
evidence which are not statutory having been abolished by section 2. 
The illustrations here given are for the most part such rules of 
evidence as are treated as presumptions of law; the Act converts 
them into maxims or presumptions to be drawn by the court. I 
will.take some of these illustrations to see how far it is open to a 
court to disregard them. To také tht Ist illustration: the court 
may presume that a man who is in possession of stolen goods soon 


i —— e 


1. (1911) 21 M. L.-J. 283: 2, (1908)-K. B. 680 at p. 682. 
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after the theft is either the thief or is the receiver of the goods 
knowing that it was stolen unless he can account for their possession. 
Now it is clear ordinarily that every Court is bound to act on this 
presumption. The possessor has to account for his possession, 
But, it is also clear that there may be exceptions as the instance of 
the.shop-keeper referred to in the section. But the shop-keeper 
has to prove the fact that he is continuously receiving these Rupees 
in the course of his business. The presumption in illustration (c) 
has been since made the subject of special enactment and all the 
other illustrations are cases in which the courts, save in exceptional 
instances, are bound first to draw the presumption as indica- 
ted by the section. Failure to draw such presumptions without 
adequate grounds being shown has also been a grouad for 
interference by a superior court. Similarly, in the case of 
am accomplice also, the same section 114 refers to two instances 
where “very special circumstances” exist for believing an 
accomplice. In the last exception to the illustration both the 
accomplices must be proved to be men of the highest character, 
and that the offence does not import any stain on moral charac- 
ter or truthfulness. In the 2nd exception to the illustration the 
practical impossibility of three accomplices not having any means 
of communication with one another. telling the same story is a 
guarantee of its truth. That they’had no opportunity for com- 
munication with one another has to be proved. Be it noted that 
both are treated as instances where the evidence of an accomplice 
might be accepted without corroboration, not as cases of corrobora- 
tion of one accomplice by another. Other instances might be easily 
multiplied. If we keep before us the reasons for not accepting an 
accomplice’s evidence, it is not difficult to apply the rule. An 
accomplice by admitting his complicity in a crime admits his in- 
famous character. He does not redeem it by betraying those who 
trusted him. He is a man who usually tries to throw the burden 
of the guilt on others as much as possible. He knows generally 
that if his evidence is not accepted and the accused convicted, he 
himself stands a chance of trial and conviction. The strength of 
the presumption will be weakened in each case according to the 
extent these considerations are not shown to operate. It will thus 
depend upon the facts of each case. An Englishman, for instance, 
when threatened by a constable in. India with detention in jail, 
where he knows he will not be treated with any severity, bribes the 
policeman, is in a very different position, so far as his character is 
concerned, from a caste Hindu youth who apprehends violent 


treatment, and to whom such incarceration might mean civil death.. 
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The evidence in the one case has to be received with very great 
caution, Similarly, a man who is already convicted for his offence 
and undergone his sentence has not much to fear from the future 
consequences. His evidence need not be disregarded on that ground. 


The law is the same as in England and is rightly in my 
opinion laid down in the Indian cases. My conclusions therefore 
are that :— 


(1) The question is not whether a conviction based on the 
uncorroborated testimony of an accomplice is legal but whether 
there is a presumption that such testimony cannot be accepted 
without corroboration ; 


(2) a person should not be convicted except under “ very 
special circumstances ” upon the uncorroborated testimony of an 
accomplice ; 


(3) The “special circumstances” are that the grounds on 
which an accomplice’s evidence has been held to be untrustworthy 
did not geal ih in the case or did not exist in their full strength; 
that there are countervailing considerations of greater weight which 
diminish or entirely get rid of the weight due to such presumptions; 


(4) In cases tried by a jury, a jury has to be advised by the 
Judge of what I have above referred to. 


21. Asregards the nature of the corroboration which is 
required, all the cases in India lay down the same rules as those 
adopted by the English cases. Corroboration of course is of two 
different kinds. There may be corroboration of the evidence as to 
the offence itself and corroboration as to the identity of the accused. 
Independent evidence might be admissible under section 156, 
Evidence Act, to corroborate the evidence of an accomplice about 
certain incidents unconnected with a robbery in which he took 
part. But this will not be “ material particulars” under section 
114 cl. (b). Further as the accomplice certainly knows all the 
facts of the crime, the evidence which he gives with reference to 
the occurrence will be no corroboration of his evidence to show 
that the accused took part in the occurrence. As pointed out by 
Baron Alderson in Rex v. Wilkes and Edwards,' cited in the case of 
Elahee Buksh’ “ The confirmation that is required is the corffirma- 
tion of the accomplice i in some fact which goes to fix the guilt on 
the particular person charged”, or in Other words, the corrobora- 
tion must be of some incident which will raise an inference of 


1, (1835-37) 7 C. and p. 272, 2. (1866) 5 W. R. Cri. R, 80 at p. 83, 
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guilt on the aċcused. To the same effect is the decision in Rex v. 


Imam, Queen Empress v. Krishna Bhat, Queen Empress v. 


Mohesh Biswas; King Emperor v. Mohiuddin Sahib,‘ See also 
Queen Empress v. Baldeo,> It has been already stated that. when 
soon after the murder of Mr. Ashe, the Police Inspector went to 
the two accomplices they disclosed all they knew about the con- 
spiracy. It is argued by the Public Prosecutor that these previous 
statements made by Arumugam Pillai and Somasundaram to the 
Police Inspector which is proved by the Inspector himself is corro- 
boration of the evidence now given by them. Further after the 
arrest of the first accused, he made certain statements, Exhibits 
AAAA & AAAAI, which, it is contended by the Public Prosecutor 
are confessions and therefore admissible evidence to corroborate 
these accomplices. 


"92. As to the question whether the statement, Exhibt AAAA-1, 
made by Nilakanta may be used to corroborate the evidence of 
the accomplices against the other accused, reliance is first placed 
on section 30 of the Indian Evidence Act. Under that section, a 
confession made by any one person affecting himself and another 
person who is tried along with him may be taken into considera- 
tion ‘as’against such other person as well as against the person 
who makes such a confession’. It is necessary therefore that the 
statement made by Nilakanta must be a confession. There must 
be an admission of guilt of the person making the statement, or 
facts must be stated from which there may be an inference of his 
guilt. Neither of these conditions is complied with in the case. 
Nilakanta does not admit that he is guilty; and if the facts stated 
by him are true, even then no inference arises that he has commit- 
ted any offence. I am therefore, clearly of opinion that there is no 
confession in the case and, if there is no confession, it cannot be 
taken into consideration at all against the other accused. It is 
unnecessary to consider the further question whether, * even if it 
could be taken into consideration as a confession, it may be taken 
as corroborative evidence. 


23. We have next to deal with the question whether the 
previous statements made by the approvers to the Police Inspector 
may be used as corroborative evidence. The authorities appear to 
me tq be clear on the point that a statement by the accomplice 
himself or a statement by another accomplice is ‘not the corrobora- 
tion required under the rule. ( 


1. (1867) 3 Bom. H. C. R. Crown Cases p. 57, 2. (182 I. L. R. 10 B. 319. 
3. (1873) 19 W. R. Cr. R. p. 16 at p. 20. 4. (1901) L L. R., 25 M. 143, 
5, (1886) I. L. R. 8 All. 509, 
*5 
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24.. Under English Law there is no doubt on this question, In 
Taylor on Evidence, 10th Edition, paragraph 970, it is stated “ in 
any case moreover in which two or more accomplices are produced 
as witnesses, they are not deemed to corroborate each other; but the 
same confirmation is required as if they were but one,” and authori- 
ties are cited in support of that proposition. Of course, if one ac- 
complice does not corroborate another in this respect, æ fortiori, a 
man’s own statement made on a previous occasion cannot be said to 
be a corroboration of the later statement for this purpose. In the 
Queen Empress v. Mohesh Biswas + Phear and Ainslee J. J. held 
that the corroboration, needed to make the testimony of an approver 
witness trustworthy, should be corroboration derived from evidence 
which 1s independent of accomplices. This case was decided in 
1873—after the Indian Evidence Act. So also in Reg v. Malapa 
Bin Kapana, the learned judges after a consideration of section 157 
of the Evidence Act came to the same conclusion. This decision 
was followed in Queen Empress v. Bepin Biswas,? and they state 
the law in the same terms. In Allahabad the law has been laid 
down practically in the same terms that there must be corrobora- 
tion independently of the.accomplice and it makes no difference if 
there are two accomplices. In Madras, the same view has been act- 
ed upon though no reported decisions have been referred to us. The 
text writers also adopt the same view. Mr. Mayne points out 
that the previous statements of the same accomplice to the same 
effect as his sworn evidence are not corroboration by virtue of sec- 
tion 157 of the Evidence Act.—See paragraph 758 of the 3rd Edi- 
tion. Sir Henry Shepherd who was a judge of this court in his 
edition of the commentaries on the Evidence Act by Sir Henry 
Cunningham of the Culcutta High Court also states that the evi- 
dence must proceed from an independent trustworthy source and 
the previous statements made by the accomplice himself though 
consistent*with the evidence given by him at the trial is insuffi- 
cient for such corroboration. ‘The Public Prosecutor argues that 
section 157 of the Evidence Act itself makes it quite clear that a 
prior statement is a corroboration of his present statement. That 
may be so, and the effect of that section has already been consider- 
ed by the judges in the cases referred to. It may be pointed out 
that what is required by section 114 is that the testimony of the 
accomplice must be corroborated in material particulars which 
evidently implies that his statement cgnnot be acorroboration. It 
might be equally well contended that any particular statement made 


1. (1873) 19 W. R. Cri. Rulings p. 16. 2. (1874) 11 Bom. H. C. R.'196. 
3, (1884) I. L. R, 10 Cal. 970, 
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by a witness in one part of his deposition is supported by another 

-statement made by him in the same deposition; whether made 
before or after, at any distance of time, it remains the testimony 
of an accomplice and all the statements together form such testi- 
mony and it ts his testimony comprising. all his statements that 
require corroboration. For instance, if it is shown that the prior 
‘statement of Arumugam Pillai is a false one in itself, then- the 
fact that it is made is no corroboration. It is only when the 
previous statement is not proved to be tainted testimony that it 
can be used to’support the present statement. That in itself is 
tainted téstimony and subject to the sams infirmities as the present 
one. If the prior statement had been made for instance at a time 
when there was no inducement, as in the present case, to make any 
false statement, and made under circumstances which would show 
that they were true, then it is possible the case might be different. 
Therefore looking to the words of the section, the previous state- 
ment made by a witness cannot be a corroboration of that witness 
himself in any material particular. The illustration to illustration 
(b) of section 114 of the Evidence Act places in my opinion the 
matter beyond doubt. The statement made by three accomplices 
are treated as an exception to what is declared by „illustration (b) 
and is not, given as an instance of corroboration. If the testimony 
of one accomplice may be taken to corroborate that of another, 
this illustration to illustration (6) is meaningless. For these reasons 
following the course of decisions which are uniform. I hold the 
previous statement made to Veeraraghava Aiyar cannot be treated 
as the kind of corroboration that will satisfy the conditions of 
illustration. (6). But the defence pleaders go further and they 
contend that these statements of the approvers are not even 
admissible in evidence on various grounds, 


25. It was first contended that this statement cannot be 
admitted, as section 25 of the Indian Evidence Act excludes that 
statement. The words of section 25 are ‘ no confession made to 
Police Officer shall be proved as against a person accused of any 
offence” It is not denied that the statement in question is a 
confession in the sense that therein Arumugam Pillai expressly 
admits that he is guilty. It is also not denied that he is guilty of 
the offences with which the accused are charged in this case. It is 
not denied that Veeraraghava Aiyar to whom the confession was 
made is a Police Officer. And itis not further denied that it ts 
sought to be proved against persons who are accused of various 
offences. All the conditions laid down in this section, it appears tọ 
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‘me, are thus complied with. Prima facie therefore the statement 
appears to be inadmissible. But it is contended by the Public 
Prosecutor that the section only precludes its proof when it is 


sought to be used against the person making it, who may be 
accused of any offence, or, in other words, that the section should 
be read as meaning that no confession made to a Police Officer 
shall be proved as against a person making it, when he is accused’ 
of any offence. Iam unable to accept the view. The section is 
inserted as pointed out by Sir James (then Mr.) Stephen who 
framed the Act to prevent torture by the Police for the purpose of 
extracting confessions. And the danger is all the greater when it 
is sought to be used not against the person making it but as 
against another person as the inducement not to make any false 
statement will be much less. I am unable to see any principle on 


‘which this contention, that a statement which is inadmissible 


against a person making it may be admitted against others, can be 
supported, It is conceded that the statement would be inadmissible 
against Arumugam Pillai himself to prove any offence against him, 
and a confession is not the less a confession, because it is sought 
to be used against another person. It was not the sanction of an 
oath or solemn affirmation. It is not against self interest as it is 
inadmissible against himself. The rule of public policy arising 
from the practices of the police which requires such a provision 
applies with greater force when it is sought to be used against others. 
The words of the section themselves are clear and other words have 
to be interpolated to support the opposite contention. I therefore 
uphold this contention. 


26, It is also argued that this statement is inadmissible under 
section 162, Criminal Procedure Code. That section runs thus :— 
“No statement made by any: person to a Police Officer in the course 
of an investigation under this Chapter shall, if taken down in 
writing, be signed by the person making it, nor shall such writing 
be used as evidence ; 


Provided that, when any witness is called for the prosecution 
whose statement has’ been taken down in writing as aforesaid, the 
court shall, on the request of the accused, refer to such writing, 
and may then, if the court thinks it expedient in the interests of 
justice, direct that the accused be furnished with a copy thereof ; 
and such statement may be used to,impeach the credit of such 
witness in manner provided by the Indian Evidence Act, 1872.” 


27. ‘It is conceded and there can be no doubt about it 
that the statement made by Arumugam Pillai reduced to writing 
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by Veeraragava Aiyar is not admissible under the section 
and it is contended by Mr. Govindaragava Aiyar that if the written 
record of the statement is not admissible, æ fortiori oral evidence 
of such statement is not admissible; and it is also contended that 
the defence in similar cases would be precluded from contradicting 
the Police Officer by the production of the original record itself 
when such Police Officer gives false evidence. It is argued that such 
a result could not have been contemplated by the legislature, and 
that, therefore, the oral evidence also must be held inadmissible for 
the reasons given by Knox. J. in Rustam v, King Emperor.’ These 
objections have no doubt great weight. That a Police Officer 
should be allowed to depose from this memory to a statement made 
by a person, it may be months before, when the writing jtself is 
declared inadmissible by the legislature cn account of the untrust- 
eworthiness of the Police, may require explanation. But the words 
of the section are quite clear and I agree therefore with the decision 
in Fanindra Nath Bannerjee v. Emperor,’ that oral evidence of 
what a person stated to a police witness is not precluded by section 
-162, Criminal Procedure Code. 
28. Then another objection is taken in this case the writing 
was substantially used in evidence and therefore the evidence given 


by Veeraragava Aiyar is inadmissible. This contention is based 
on the following statement made by the Police Inspector Veera- 


raghava Alyar. 

Q.—So you looked into the note book with a view to give 
evidence here ? 

A.—I looked into the note book before I came to give evidence, 
As soon as I was told that I was to be examined, I referred to my 
note book to refresh my memory. 


Q.—I take it the proof refreshing your memory that you gave 


was a proof from your note book? ° 
A.— Yes. 
Q.—To whom you gave the proof ? 
A.—Mr. Napier. , 


29. Now if the words of the section are to be construed strictly 
as meaning that it is ‘the writing’ along that cannot be field as 
evidence it would imply that a true copy taken*in any form either 
issued by acourt or by any nechanical process would be admissible. 
Also if a Police Officer repeats the statement word for word, sentence 


1. (1910) 7 All L. J. 468. 2. (1908) I. L. R. 36 Cal. 281, 
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King- by sentence, in court, then also such evidence would be admissible. | 
‘Emperor This is a construction which, if possible, should not be adopted as 
a ie l it not only renders the section nugatory but aggravates the mischief 

akanta. 


a which it is intended to mitigate. I do not think the words of the 
Sankaran Section compel us to that conclusion. The words ‘such writing 
Nair J. shall not be used in evidence’ may fairly be construed to mean not 
only that such writing cannot be proved but also that secondary 
evidence of such writing cannot be given. But in this case it does 
not appear that what has been deposed to by Veeraragava Aiyar 
is really the contents of a written record. It is further contended 
that he has certainly refreshed his memory by reading the docu- 
ment and he has therefore substantially used that writing in evi- 
dence., I am of opinion that a police witness cannot refresh his 
memory by referring to his note book in the witness box because 
under section 161 of the Indian Evidence Act the opposite party 
would be entitled to inspect in that case. Under section 162, 
Criminal Procedure Code a Police witness is not bound to produce 
the note book to be inspected by the other party. The court alone 
is entitled to demand inspection. The provision in the Indian Evi- 
dence Act +. e., section 161, must therefore give way to section 162 
of the Criminal Procedure Code, and it follows therefore that a 
police witness cannot refer to his diary in the witness box. I 
agree with the judgment of Sunder Lal A. J. C. in 11 Crl. L. J. 
Reports 121 on this question. But in this case the witness has not 
referred to the diary in the witness box. If after referring to the 
diary outside the court, the police witness simply testifies to the 
facts mentioned therein not having any specific recollection of the 
facts themselves, (see section 160 of the Indian Evidence Act) then 
I am of opinion that the writing is used in evidence, because 
otherwise such evidence would not hax e come before the court and is 
therefore inadmissible. But in this case Veeraraghava Aiyar states 
that he has also independent recollection of the facts themselves, 
and the evidence is not therefore inadmissible on that ground. 
Where a witness gives his evidence from actual recollection of the 
facts which come to his memory on reading his diary, then. he 
cannot be said to be using the document in evidence. I do not 
think therefore that this contention can be upheld. 


30. Itis further contended that this evidence is not admi§sible 
under section 157 of the Indian Evidence Act, because Veeraragava 
Aiyar was not “any authority legally competent to tavestigate the 
fact’? under section 157, Criminal Procedure Code. - Under section 
156, it is an officer in charge of a police station who is entitled to 
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investigate the fact. Under section 161, it is a police officer making 
an investigation who may examine any person, and under section 
551, Criminal Procedure Code, the powers of an officer in charge of 
a Police Station may be exercised by any Police Officer superior in 
rank to that officer within the limits of the local area of his jurisdic- 
tion. It is not denied that Veeraragava Aiyar is not an officer in 
charge of a police station. Leaving out of consideration for the pre- 
sent the Police Act of 1859, Iam also of opinion that he is not an 
officer superior in rank to such an officer under section 551, which 
is evidently intended to include the Inspector, the Deputy or Assistant 
Superintendent, the Superintendant, the Deputy Inspector-General 
&c., having jurisdiction over that local area. Veeraragava Aiyar is an 
officer attached to the Criminal Intelligence or Investigation Depart- 
ment working under superior officers in that department without any 
defined area of jurisdiction and they have not been shown to have 
any power of control over a Station House Officer. The sections in 
Chapter XIV of the Criminal Procedure Code (See sections 154, 
155, Cl. 1) contemplate information to be given to an officer in 
charge of a Police Station. The right to investigate cognizable 
cases is also given to a Police Station House Officer. (See Sections 
156 and 157). The obligation to report to the Magistrate is also 
imposed upon the same officer. Similarly, the power to require the 
attendance of witnesses is also given to the same officer, and he 
can summon witnesses living only within the limits of his own or 
adjoining station. The contention of the Public Prosecutor if 
upheld would enable Veeraragava Aiyar who is not attached to any 
Police Station to summon witnesses from any place in the presi- 
dency. It is clear to me that the Police officer making an investi 

gation referred to in sections 161 and 162 are also Station House 
Officers. Section 165 also gives the power to a Station House 
Officer or to any officer deputed by the Magistrate to investigate. 
When he is unable to make the search himself he may require an 
officer subordinate to him to make the search. It was suggested 
by the Public Prosecutor that as Veeraragava Aiyar has been 
authorised to make the search he must be taken to be an Investiga- 
tion Officer. I cannot agree with this contention, The right given 
to him is limited å, e., only to (conduct) search. It does not carry 
witb it to do anything further, or to make an investigation generally. 
Sections 166 and 167, Criminal Procedure Code also contemplate 
the officer-in-charge of the Holice Station being an investigation 
Officer, and section 168 states that when any subordinate Police 
officer has made an investigation under this chapter ‘he shall report 
it to the officer in charge of the Police Station. Sections 169 and 
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170 strongly support the same view. It leaves it to the officer in 
charge of the Police Station to report to the Magistrate whether 
there is sufficient evidence or reasonable ground of suspicion to 
justify further proceedings. Section 174 specially refers to an 
officer not in charge of Police Station who may be empowered’ to 
hold an inquest. These sections leave no doubt in’ my mind that 
the Police Officers entitled to investigate an offence are the Police 
officers referred to in the Criminal Procedure Code i. e , the Station 
House Officer or his superior officer as referred to above. All -these 
provisions restricting the right of investigation to certain defined 
officers would be rendered nugatory if the contention of the Public 
Prosecutor is allowed. 


The Criminal Procedure Code does not make him legally com- 
petent to investigate a case. It is also contended by the Public 
Prosecutor that by the Police Act, XXIV of 1859, section 2Y, 
the Police officers have got powers to detect crimes which 
implies the power to investigate, and that therefore Veeraragava 
Aiyar, being a Police Officer, is entitled to make the investigation 
under section 157. So to construe the section, would really be to 
nullify the provisions of the Criminal Procedure Code which, as I 
have pointed out, imply the power to investigate being vested in 
those Police Officers who have only local jurisdiction. This would 
give a Police Officer power to detect throughout the presidency. It 
is not explained whether that statutory power could be in any way 
limited by his superior officers. I am not able to agree to the con- 
tention that the question, whether any authority is legally compe- 
tent to investigate the fact or not, is a question of fact or a mixed 
question of fact and law. The power to investigate must be given 
to him by law. I therefore disallow this contention of the Public 
Prosecutor. But it has been already held by the majority of the 
court in the course of this trial that this evidence is admissible. I 
shall therefore treat it as evidence. 


31. Thus for I have dealt with the general rules as to corro- 
boration and also with the question whether certain evidence put 
forward as such is any corroboration under section 114 (6) of the 
Evidence Act. I shall now consider how the story now told affects 
the usual presumption against the testimony of accomplices. It 
will be seen that there is no overt act alleged by the accomplices, 
nor does the story bf the witnesses derive any support from the 
conduct of the alleged chief conspirat6r. 


[His Lordship then dealt with the evidence, Editor] 
On the 2nd charge I acquit all the accused. 
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On the Ist charge I convict 1, 2, 6, 14 and acquit the rest. 


By the Court:—As regards the sentences it is scarcely neces- 
sary to point out the crime of which the accused Nos. 1, 2, 3, 4, 5, 
6, 7, 8 and 14 stand convicted is of a most serious character. The 
offence is the conspiracy itself. But although it is not necessary 
that anything should have been done to further the objects of the 
conspiracy the question whether any overt act has been committed 
in pursuance of the conspiracy is material in connection with the 
question of punishment. There is no evidence that any acts were 
done to carry out the purposes for which the conspiracy was formed. 


Although in a sense the conspiracy was contemptible it was 
certainly not negligible and even though no acts of violence or law- 
lessness have been proved as the direct outcome of the conspiracy 
it is difficult to over estimate the mischievous effect of a conspiracy 
such as has been proved in this case on the minds of all brought 
within its influence. 

Nilakanta alias Brahmachari (the 1st accused) was the or- 
ganiser of the conspiracy and the leading spirit amongst the con- 
spirators. It may well be that but for him the men who allowed 
themselves to be misled by him would not now find themselves in 
the dock. We sentence him to seven years’ rigorous imprisonment, 


Sankarakrishna Iyer (the 2nd accused) actively co-operated 
with Nilakanta and acted as his henchman. We sentence him te 
four years’ rigorous imprisonment. 


Harihara Iyer (the 7th accused) is a man of some position 
and education. We sentence him to three years’ rigorous im- 
prisonment. i 

We sentence Chidambaram Pillai (the 3rd accused) to two 
years’ rigorous imprisonment. The remaining whom we convict 
are men of no importance and we think we are justified in dealing 
leniently with them. We sentence Muthukumarasami Pillai (the 
4th accused), Subbiah Pillai (the 5th accused), Jagannatha Iyengar 
(the 6th accused), Bapu Pillai alias Ramasam: Pillay (the 8th 
accused) and Pichumani Iyer alias Venkatachela Aiyar (the 14th 
accused) to one year’s rigorous imprisonment each. 

[On a Certificate under Cl. 26 of the Letters Patent by the 
Advacate-General on behalf of accused Nos. 4, 5, 6, 7, 8.* > 

The case was heard * ky a Full Bench cofisisting of 

Mr. Justice Benson, Mr. Justice Wallis, Mr. Justice Miller, 
Mr. Justice Abdur Rahim and Mr. Justice Sundara Aiyar. Ed. | 

* Cr, M. P, Nos. 68 to 72, 76, 79 and 80 of 1912, 17th February 1912, 
*6 
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Arguments. 


C. F Napier. The decision of the Special tribunal is final and 
Cl. 26 of the Letters Patent does not apply to cases tried under the 
Criminal Law Amendment Act. Cls. 25 and 26 have reference 
only to cases coming within Cls. 22 and 24. This does not come 
within Cl. 24 because here the charges were not preferred by a 
Magistrate specially empowered or by an officer specially empo- 
wered. The commitment by the Magistrate in this case is by virtue 
of the statute and not on the authority or the power conferred by 
the Government. [Abdur Rahim J. Do the words “specially 
empowered &c”, go with Magistrate also?] Yes. There is no 
‘by” after “ or.” If those words were not intended to go with 
“ Magistrate” also, there should have been a “by” after “ or.” 
There is no case in which a Magistrate commits direct to the 
High Court in the ordinary course of his duty [Sundara Atyar J. 
What is there to show that Cl. 25 is limited to Clauses 22 and 24.] 
The scheme of the Letters Patent makes it clear. The Criminal Law 
Amendment Act is a special act passed with a view to procuring 
speedy trials and ought to be read as an interference with the 
Letters Patent which Cl. 24 of the Letters Patent permits. 


L. A. Govindaraghava Aiyar Cl. 25 is not limited to cases 
coming within Cls. 22 and 24; (ii) the words “specially em- 
powered” did not qualify, “ Magistrate’; (ni) even supposing 
they did qualify, the Magistrate was specially empowered as the 
Government has to indicate in each case, that the procedure of 
the Act should be applicable to the case already taken cognizance 
of by the Magistrate, (iv) the words “charge preferred” have no 
meaning with reference to the Magistrate committing; (v) anyhow 
in this case the charges were preferred by Mr. Thomas, who was 
specially empowered by the Government in that behalf. 


[Theit Lordships overruled the preliminary objection, Ed.] 


L. A. Govindaraghava Aiyar for petitioner in Cr. M. P. 71 of 
1912. Ss, 133, 114 ùil (b) of the Evidence Act together reproduce 
the English Law. Although there is nothing illegal in the convic- 
tion of a person on the uncorroborated testimony of an accom- 
plice the rule has been formulated from the accumulated experience 
of successive Judges that an accomplice ought to be corroborated 
in material particulars. There may bdspecial circumstances which 
might justify the Court in not drawing the inference attaching to 
his position as accomplice—then the presumption need not be 
raised. Hence the word “may presume.” If once you are not 


PART XIV.| -FHE MADRAS LAW JOURNAL REPORTS, 531 


prepared not to raise the inference there ought to be corroboration 
in material particulars. The special circumstances are special 
circumstances that rebut the presumption of taint and not cir- 
cumstances that reinforce the general credibility of the man. The 
majority have not kept this point clear before their mind. They 
have misdirected themselves as to the law applicable to accomplices. 
Just as it is a ground to set aside the verdict of the Jury, it is a 
ground . here to set aside the finding of the Judges. There is this 
‘difference between the Jury and the Judge. The Jury’s reasons 
are not open to examination—the Judge’s are. Hence if after 
proper direction by the Judge, the Jury go wrong there is no means 
of correcting it. The Judge’s reasons are given and we can scan 
them with a view of seeing if they have kept the law jin view. 
This rule has been recognised from the time of Elahi Bux’s' case. 
lt is called a “settled rule of practice” in Regina v. Sadhu 
Mandal? “ A rule of universal application” as was said in R. v. 
Deodhar Singh? It has become ‘a part of the law itself” Jami- 
ruddi Masalli v. Emperor. 


The Judge ought to instruct the Jury that ” it is not the prac- 
tice of our courts to convict unless such evidence is corroborated 
in material particulars with respect to each individual Jamiruddi 
Masalli v. Emperor." It is assumed to be a settled rule in Deo 
Nandan Pershad v. Emperor, and Emperor v. Lalit Mohan 
Chuckerbutty® It is said in the last case that it is “not a technical 
tule but a rule founded on long judicial experience.” Similarly in 
Madras High Court Rulings’ and R v. Ramasamt Padayachis 
Queen Empress v. Kunjan Menon and Sankunni® where it is said 
that “it has now become a settled rule of practice that the Judge 
ought to advise the Jury to acquit if it-is not corroborated, R v. 
Arumugam” does not propound the law differently. R v. Mohi- 
uddin Sahib“ assumes that the accomplice’s evidence ought to be 
corroborated in material particulars. So also R v. Smither” R v. 
Ramasami Goundan.” 


All the Judges including Bhash yam Ayangar J. take it that 
itis the rule. Sir Bhashyam Ayangar says at p. 288 that in the 
absence of “special circumstances” corroroboration is required. 


1. (1866) 5 W. R. Cr. R. 80. 2, (1874) 21.W.R Cr. R. 70. 
3, (1899) T. L..R. 27 C. 144 at 152. 4. (1902) I. L. R. 29 C. 782. 
5. (1906).LL.R. C 33 C. 649 ( 6. (1911) LL.R. 38 C. 559. 
7. (1868) 4 M.H.C. 7 (app.) 8. (1878) LL.R. 1 M. 394 
9. (1888) 1 M.L.J. 397 10. (1888) LL.R. 12 M. 196 

‘LL. (1901) LL.R. 25 M. 143 12. (1902) LL.R. 26 M. 1. 

ame 13. (1903) I.L.R. 27 M. 271 at 272, 279, 283, 
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In Vyasa Rao’s case’ Mr. Justice Sankaran Nair says that if 
the Judge refuses to raise the inference of incredibility for special 
reasons, the High Court has power to see if the special reasons 
exist. If the inference is raised, then there must be corroboration. 
in material particulars. Ifthe corroboration does not exist, the 
conviction will be set aside. See also Abdur Rahim J. in the same 
case. In Taylor Vol. I, Sec. 967 this rule is called a settled rule 
of practice. Rex v. Tate? The Court of Cr. appeal in England call 
the failure to add the caution a neglect of duty on the part of the 
Judge. 


In Rex v. Everett* it is said that the Judge ought to direct 
the Jury to acquit if the evidence of the accomplice is not corro- 
borated in material particulars. Cited also In re Kuppan. In 
R. v. Ramasaran* Straight J. says that in this matter the English 
law is not different from the Indian and that it is the duty of the 
Judge to caution the Jury when there is a Jury and guard himself 
when he is trying the case himself. The view of Edge C. J. in 
R v. Gobardhan è is not shared by the other Judges. R v. kama- 
saran® js cited with approvalin R v. Abdulkarim.’ In R v. Magan 
Lali® their Lordships say that this rule is like the rule of logic 
one which the court is bound to bear in mind. It is not enough to 
state the rule pro forma to evade it. The judgment must shew 
some reason for the exceptional treatment of the case. Similarly 
Ry. Malhar! and R v. Hanmaut.” In In re Meunier“ the words 
of Cave J. ought to be taken with the words added by Lord. 
Alverstone in the case Rex v. Tate”. As for the English law 
see Reg v. Boyes” and Reg v. Gallagher.” As said in the latter 
case, the law has always been that it is not illegal to convict on 
accomplice’s testimony ; the practice ts the other way. 


The next point is—are previous statements of the accused 
such corroboration as the law contemplates ? S. 114 ill (b) says 
that the accomplice is to be corroborated not on his” testimony 
at the trial.’ The evidence by way of corroboration ought to be 
untainted evidence. His statement does not improve by repetition. 


1. (1911) 1, M. W. N. 327 ; s. c. 21 M. L. J. 283. 

2, (1908) 2 K. B. 680. 3, (1909) 73 J. P. 269. r 

4, (1909) 5 M: L. T. 255. 5, 1885) I. L. R. 8 A. 306, 
(1887) I. L. R. 9 A. 528 ’ 


6 7. T1904) 1 A. L. J. 110. 

8. (1889) I. L. R. 14 B. 115 atl 19. 9. (1910) I. L. R. 26 B. 193at196 
10. (1904) 6 Bom. L. R. 4434 449. 11. (1894) 2 Q. B. 415. 

12. (1861) 9 Cox. Cr. 32. 13. (1883) 15 Cox. Cr. 291. 
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R v. Maleppa Bin Kapaan'; R v. Bepin Biswas®; Queen Empress 
v. Baldeo" and Emperor v. Baji Krishna. i 


` The corroboration must be by independent witnesses Rzg v. 
Mohesh Biswas.’ 


Confession of the co-accused will not do R. v. Malappa Bin 
Kanapa’ R. v. Budhu Nanku’ Nor that of another accomplice. 
V yasa Rao’s case! 


Mayne p. 993 Cl. 758, Ameer Ali and Woodroffe p. 894. Taylor 
on Evidence, 9th Ed., Vol. I [Wallis, J. referred to 7 State Trial 
710] Roscoe p. 110. The law has been so uniformly interpreted. 


regard must be had to such a long course of judicial interpre- 
tation. ° 


[Sundara Aiyar, J. drew attention to Elson’s case,"*| 


The third point is—Are confessional statements admissible ? 
The majority are of opinion that they are except against the 
man making it. The difference in thelanguage of Ss. 25 and 26 
and also between Ss, 24 and 26 of the Evidence Act is significant. 
Confession is not admissible under any circumstances in a criminal 
case against an accused person. Emperor v. Hart Singh" Where 
the legislature thinks that the prohibitive provision in one portion 
should not operate to exclude a piece of evidence when admissible 
on some other ground, the Legislature expressly reserves its ad- 
missibility on that ground, see Ss. 8,21 and43. Any incriminating 
statement is a confession. Queen v. Mashews”, Empress v. 
Jadab Das.“ In Queen v. Tribhuvan Maneekchand"™ the state- 
ment was made when one was under arrest, and another was under 
suspicion and his house was about to be searched. 


The fourth point :—The next question is whether S. 162, 
Cr.. P. C. is not a bar to the admissibility of this evidénce. The 
policy that underlies the section is to make the police record in- 
admissible against the accused. Such a policy necessarily requires 
that even statements, reproduced by refreshing the memory by refer- 
ence to the recorded statement, ought not to be used. If the 





1. (1874) 11 B. H. C. 196. 2, (1884) I. L. R. 10 C. 970 at 973. 
3. (1885) I. L. R. 8 A. 509. 4. (1904) 6 Bom L. R. 481. 
5, (1871) 19 W. R. 16 (Cr. R.) 4° (1874) 11. B. H. C. foe. 
7. (1876) L L. R. 1 B. 475. S. (1911) 1 M. W. N. 332, s. c. 21 M. L. J. 283. 
9. (1871) L.R. 3 P. C. 605 at 650. 10. (1911)76 J. P. 39. 
l1- (1910) 12 Bom L. R. 899. 12. (1884) I. L. R. 10 C. 1022, 
13. (1899) 4 C. W. N: 129. "414. (1884) L L. R. 9. B. 131. 
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record is used to refresh the memory while in the witness box,.1t is 
illegal. Emperor v. Narayan Raghunath Patki. 


It must similarly be illegal even if the refreshing takes place 
outside the court. The reasons against the aday of state- 
ments made to Police Officers are stated by Beaman J. in Emperor 
v. Narayan? and by Knox J.in Rustom v. Emperor? Emperor 
v. Akbar Badoo.* i 


The fifth question is :—Competency of the C. I. D. Inspector 
to investigate. His submission was that C. I. D. Inspector was not 
competent to investigate for several reasons; (i) because he ° was 
not appointed for the local area, (ii) he was not authorised to 
Investigate the case generally, (11) and all that he was asked to do 
was to search. Search could not be held to include all powers of 
investigation. Search was only one of the several powers includéd 
in investigation. The Police Act does not conferon them the power 
to investigate. It is the Criminal Procedure Code that does. The 
Criminal Procedure Code, S. 551 requires the Police Officer to be 
appointed to the local area. The Government order cannot be so 
read as to appoint all Police Officers in the Investigation Depart- 
ment to the whole Presidency. It is only a notice to the officers 
that they must keep themselves in readiness to proceed to’ any 
place within the Presidency. A police corps is thereby organised 
In readiness to assist the local Police in whichever part of the 
Presidency assistance is sought. ‘They are only ‘to assist. They 
are not expected to “supersede” the local Police. A Police Officer 
can assist another in innumerable ways without himself “ investi- 
gating.” Collection of information is after all the most essential 
part of the detecting officer’s functions, That cari be discharged 
without power to investigate. 


Mr. Devadoss :—Illustrations to S. 114 are all rules of law 
which cannot be disregarded. The Legislature has picked out a 
few of the presumptions, and invested them with the force of: rules 
of law. S. 114 covers all kinds of presumptions ; some of them 
purely based upon éxperience which courts may raise or may not 
at all raise. 


C. F. Napier for the Crown; The Indian Evidence Act is a 
Code. In interpreting a code, the preyious state of the law is irrele- 
vant. Narendranath Sircar v. Kamåli Basini Dasi. Munshee 





Mann 





1, (1907) I. L. R. 32 B, 111 F.B. 2. (1910) 7 A. L. J. 468. 
3. (1910) I. L. R. 34 B. 599, 4. (1896) I. L. R. 23 C. 563 P, Č; 
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“Buzloor Rahseem v. Shumsoon nissa Begum and Jadunath Bose 
v. Shumsoon nissee Begum. 


There is no presumption that the law is not altered. Johnson 
v. Madras Railway Company’ 


Act II of 1855 saved the rule of practice as to accomplice’s 
testimony. On the other hand, the Evidence Act repeals them all. 
The language of S, 114 must be given its natural meaning. The 
court or the Jury may presume unworthiness. The illustrations 
must not be given the effect of restricting the'section, The circum- 
stances set forth in the illustrations are not the only circumstances 
under which the accomplice may be believed. [Abdur Rahim J. 
drew attention to ill. e. f. and j.] He submitted that they too are 
presumptions of fact. Of course if the court totally disregarded it 
op perversely said it would not regard them that is another matter. 
It must be borne in mind that R. v. Elahi Bux? is based on the 
Act of 1855. A rule of practice however prevalent if against law 
ought to be discontinued. Balkaran Rai v. Gobind Nath Tivani" 
R. v. Ramasami Padayachi* properly says that the explanation 
of the illustration is a sequel in the nature of a warning not to 
raise the presumption. The presumption has been carefully 
appraised in R. v. Gobardhan® and R. v. Magan Lall’ see also 
Kamala Prasad v. Sital Prasad *® and R. v. Malhar’ 


= Itisnota mistake of law when the Jury convicts though the 
Judge says it is not safe to convict. R.v. Ramasamy Goundan " 
says that it is a rule of practice however hallowed by age that rule 
might be. In Reg v. Boyes | the court observed that it was a ques- 
tion of fact. Reg v. Gallagher ™ says that there must be a certain 
amount.of confirmation to satisfy the.Jury. To withdraw the 
case from the Jury because there is no corroboration is an error in 
law In re Meunier. B 


The judgments of the court of Criminal appeal now-are not of 
much value as they can interfere even on questions of fact if there 
has been a miscarriage of justice, see Ss. 4 and 28 of the Statute 
second question : As to corroboration. There is nothing in 
the Evidence Act to make accomplice’s previous statements an 
exception to S. 157 of the Evidence Act. [Sundara Aiyar J. see 
the language of the illustration: ‘‘ accomplice” may be presumed 





EE ER m e. 


od, (1867) 11 M. I. A. 551. 2, (1905) I. L. B. 28 M. 479. 
3, (i866) 5 W. R. Cr. R. 80. 4. (1890) I. L. R. 12 A. 129 at 135, 
- 5, (1878) L L. R. 1 M. 394. 6. (1887) I, L. R. 9 A, 528 at 553. 
7. (1889) 14 B. 115 at 118. 8 (1901) I. L. R. 28 C. 339. 
9. (1901) I L. R. 26 B. 193 at 198. 10. {1903) I. L. R. 27 M. 287. 
11. (1861) 9 Cox. 32. 12. (1883) 15 Cox. 291. 


13. (1894) 2 Q. B. 415. 
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unworthy of credit unless “ he is corroborated.] All that is meant 
is his testimony. See Ss, 155 and 156 of the Evidence Act and the 
explanation itself they point toa different conclusion, Elson’s caset 
seems to show that in England it is corroboration. [Sundara 
Aiyar J. see R v. Dymes.|? See Howell’s State “Trials, p. 1110 
and also R. v. Budhu Nuku? R. v. Bepin Biswas + and Reg v. 
Mohesh Biswas.5 

The third question :—As to Sec. 25 of the Evidence Act—The 
chapter shows that it has regard only to parties or their repre- 
sentatives or he would addquasi-representatives. There is no 
reason why difference ought to be made between Ss. 25 and 26- 
Sundara Aiyar, J. see S.24.| The only way that this confes- 
sion Can be used against the co-accused is under S. 30. If it is 
not provable against the accused, it would not be provable against 
the co-accused. 

[Sundara Aiyar, J., S. 24 does not prohibit proving.] 

As to competence to investigate in the C. I. D. Officer :—The 
question is essentially a question of fact and that majority have 
found that he had authority to investigate. As required by S. 551, 
Criminal Procedure Code, he is a superior in rank to a Station- 
House Officer. He has local jurisdiction because every Inspector is 
appointed to the entire Police Department. Ss, 1, 59 and 24 of 
the Police Act. He has power to detect crimes &c., under 
the Police Act; therefore he is legally competent to investigate. 
The word “investigate,” there is no reason to suppose is used 
in the same sense in the Evidence Act as in the Criminal 


_ Procedure Code. ‘There is no question that the Deputy Inspector- 


General of Police could have appointed him to investigate any case. 
He was asked to assist in the investigation. He was sent on a 
search party. It is not an unreasonable view to take, he submit- 
ted that he was authorised to investigate generally. Search is 
investigation; therefore he must be taken to have been authorised 
to investigate. The Government order organising the department 
expressly says that this department is organised to assist in the 
investigation of crimes throughout the Presidency. It laysdown 
the way in which the Criminal Investigation Department Officers 
are to act towards Local Police Officers. He submitted that S. ` 
551 did not give euthority to the Inspector to summon witpesses - 
from all parts of* the Presidency. as could be summoned 
only from the neighbourhood. 


1. (1911)-76 J. p, 38. 2. 1911) 76 J. p. 47. 
3, (1876) 1 B, 475. 4, (1884) T. L. R. 10 C. 971. 
5, (1871) 19 W, R. 16. 
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I, M. Krishnaswami Aiyar replied. He submitted in addition 
even supposing that Veeraraghavier was competent otherwise, he 
was authorised to investigate only the offence of murder, and not 
the offence of conspiracy—-which is a cognisable case. In the 
Police Act, the word “ Police Officer” included Village Police and 
it was very unlikely that legislature gave them the large powers 
the Police Act was sought to be read as conferring. 


Judgments :— Benson, J:—In this case fourteen persons were 
tried by a Special Bench of this Court, constituted under Section 6 (6) 
of the Indian Criminal Law Amendment Act, 1908, for an offence, 
punishable under Section 121 A, Indian Penal Code (conspiring 
to commit certain offences against the State), and also with abetting 
the murder of: Mr. Ashe. The Special Bench acquitted all the 
accused on the latter charge. The majority of the Court (Sir 
Arnold White, C. J. and Ayling, J.) convicted the first seven and 
the 14th accused of the offence, charged under section 121 A and 
acquitted the remainder, The third Judge of the Special Bench 
(Sankaran Nair, J.) convicted the 1st, 2nd, 6th and 14th accused 
and acquitted the remainder. The late Advocate-General has given 
a certificate under Clause 26 of the Amended Letters Patent of 1865 
to the effect that the decision of the Court on certain specified 
points of law requires further consideration, The present Advocate- 
General, who, as Public Prosecutor, appeared for the Crown at 
the trial, raises a preliminary objection that the Letters Patent do 
not authorise the grant of a certificateinacase tried by a Special 
Bench appointed under the Indian Criminal Law Amendment Act 
of 1908. His contention is that cases under the Act must be dealt 
with in accordance with the special procedure prescribed by the Act 
and that there is no provision im it for a review of judgment either 
on a certificate from the Advocate-General or otherwise., The Act, 
however, does not profess to lay down complete rules of procedure: 
the ordinary procedure has to be followed except in so far as it is 
modified by the Act; there is nothing in the Act to modify the 
ordinary procedure in this particular respect. Clause 26 of the 
Letters Patent gives power to the High Court on the Advocate- 
General’s certificate to review in every case mentioned in Clause 25 
of tht Letters Patent i. e. in“ any criminal trial before the courts 
of original criminal jurisdicfion which may be constituted by one or 
more of the Judges of the said High Court.” The present trial 
satisfies these conditions and is therefore open to review on a 


certificate granted by the Advocate-General. 
a7 
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The points of law which are certified as requiring further 
consideration are stated as follows in the certificate of the Advocate- 
Genera]:— 


1. “Thatin my judgment the opinion of the .majority of 
the court that the evidence of an accomplice need not be corrobora- 
ted in material particulars before it can ba acted upon, and that it 
would be open to the court to convict on the uncorroborated 
testimony of an accomplice: if the court was satisfied that the 
evidence was true, requires to be further considered ; and it requires 
to be further considered whether Section 133 of the Indjan Evi- 
dence Act read with Section 114 illustration (b), does not merely 
intend to lay down that a conviction upon the uncorroborated 
testimeny of an accomplice is not illegal where the presumption 
of, untrustworthiness attaching to the evidence of an accomplice 1 is 
rebutted by special circumstances. 


2. “That in my judgment the opinion of the majority of the 
court that the previous statements of an accomplice can legally 
amount to corroboration of the evidence given by him at the trial 
should be further considered. 


3. “That in my judgment the opinion of the majority of the 
court that the statements made by P. W. 6. and P. W. 12 to 
P. W. 31 were made to an authority legally competent to 
investigate the facts within the meaning of Section 157 of the 
Indian Evidence Act, should be further considered. 


4. “That in my judgment the opinion of the majority of the 
court that the statements of P. W. 6 and P. W. 12 toP. W. 31 
were not rendered inadmissible by reason of the provisions of 
Section 25 of the Indian Evidence Act, should be further considered. 


5. “That in my judgment the opinion of th- learned Judges 
that, while the statements made by a person to a Police Officer in 
the course of an investigation and taken down in writing may not 
be proved by the production of the writing, they may be prov 
by oral evidence require es to be further considered.” 


The facts of the case, so far as is nesessary to understand 
the questions raised, may be briefly stated as follows:— 


The accused are alleged by the prosecution to have conspired 
at various places between January 191) and 17th June 1911 with 
certain persons not now before the Court, viz., with one Vancht 
Aiyar, who is proved to have shot himself on the 17th June 1911 
immediately after murdering Mr. Ashe, (who was then District 
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Magistrate of Tinnevelly), one Dharmaraja Aiyar, who is now 
dead, (the case for the Crown being that he committed suicide) 
and one Madaswami who has absconded, and also with three others 
Arumugam, Somasundaram and Ramasami Alyar, who were given 
a pardon under the usual conditions and taken as approvers and 
called as witnesses (Nos. 6, 12 and 16) for the prosecution in this 
case. The approvers have given evidence as to a certain treason- 
able society founded by the Ist accused, Nilakantan, of which 
they were all members. They have also given evidence of meet- 
ings of the society at Tenkasi and Tuticorin and elsewhere attended 
by the accused, and there is no question but that, if the accused 
. were present at these meetings and took the ‘blood oath” as 
alleged by the approvers, they are guilty. The chief evidence 
against the accused is the evidence of the several approvers. They 
dre admittedly accomplices. The questions of law that have been 
raised relate to the legal validity. of an accomplice’s evideénce, if 
uncorroborated, and to the admissibility and legal effect of. certain 
statements made by two of the accomplices (Arumugam and 
Somasundaram) in this case prior to the trial. The following are 
the circumstances under which the statements were made, Mr. Ashe 
was murdered for political reasons by Vanchi Atyar on the the 17th 
June, and Vanchi immediately afterwards shot himself. When 
his house at Shencottah was searched next day (18th), certain 
letters were found which showed that Arumugam (P. W. 6) was in 
communication with him; so on the evening of the next day (19th) 
immediately after the arrival of Mr. Thomas, the Duputy Inspector- 
General of the Criminal Investigation Department, a party of 
police was despatched to Tuticorin to search his house. The party 
was in charge of Mr. Johnson, Assistant Superintendent of Police, 
a Gazetted Officer of 3 years’ standing and of Veeraraghava Aiyar 
(P. W. 31), an Inspector of the C. I. D. who had just arrived with 
Mr. Thomas from Madura. Having arrived at Tuticorin the party 
„surrounded the house of Arumugan about 2 hours after midnight 
and sealed it with a view to.search it after daybreak, Arumugam 
was awakened and told that his house would be searched in 
connection with the murder and he was asked if he knew anything 
about it. He then offered to tell all he knew, and his statement 
was thereupon taken and recorded in the Inspector’s note book, 
On information given by Arumugam, the house of Somasundaram 
(P. W. 12) was searched R ee day, and he in like manner made 
a statement to Veeraraghava Aiyar, which was recorded by him. 
Three days later, both these men made statements substantially 
to the same effect to Mr. Cox, the Magistrate, which he recorded 
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under Section 164, Criminal Procedure Code. At the trial -before 
the Special Bench, which began in the following September and 
went on for some months, Arumugam and Somasundaram were 
examined as witnesses for the prosecution and gave evidence, as 
already stated, involving not only their own guilt, but also the guilt 
of several of the accused who took the “blood oath” at the 
treasonable meetings held at Tenkasi and Tuticorin. In order to 
corroborate this evidence of the accomplices, given at the trial, the 
prosecution relied on the statements recorded by the Magistrate’ 
Mr. Cox. They also called the Inspector, Veeraraghava Alyar, to 
give evidence of the statements made to him by the accomplices. 
The defence object to this evidence as inadmissible, but the 
majority of the Special Bench held that the Inspector might givé 
oral evidence of the statements made to him, but could not use the 
writing in his note book as evidence. The learned Judges of the 
Special Bench state in their judgments that the extent to which 
and the conditions under which, the evidence of accomplices should 
be acted upon was the subject of much argument and contention 
before them, and their judgments show that they considered the 
various questions raised with the greatest care and came to their 


‘conclusions after a full examination not only of the codified law 


of the courts in England and India relating to the questions raised. 


I will now turn to the five points of law which the Advocate- 
General certifies should be further considered. ) 


The first is thus stated :— 


“The opinion of the majority of the court that the 
evidence of an accomplice need not’ be corroborated in material 
particulars before it can be acted upon, and that it would be 
open to the court to convict on the uncorroborated testimony of 
an accomplice if the court was satisfied that the evidence was 
true, requises to be further considered ; and it requires to be further 
considered whether Section 133 of the Indian Evidence Act read. 
with section 114, illustration (b) does not merely intend to lay 
down that a conviction upon the uncorroborated testimony of an 
accomplice is not illegal where the presumption of untrustworthi- 
ness attaching to the evidence of an accomplice is rebutted’ by 
special circumstances.” The substantive provision of the Indian 
code law is containgd in Section 133 oj the Indian Evidence Act, 
1872, which, in explicit terms, declaresithat “An accomplice shall 
be a competent witness against an accused person; and a convic- 
tion is not illegal merely because it proceeds upon the uncorrobo- 
rated testimony of dn accomplice.” But with this sectioh it is also 


PART XIV.] THE MADRAS LAW JOURNAL REPORTS. S41. 


necessary to bear in mind Section 114 which provides that “The 
court may presume the existence of any fact which it thinks likely 
to have happened, regard being had to the common course of 
natural events, human conduct and public and private business, in 
their relation to the facts of the particular case.” To assist the 
courts.in applying the general words of this section, various illus- 
trations are appended to it. One of these relates to accomplices, 
and itis stated as follows:—‘The court may presume that an 
accomplice is unworthy of ‘credit, unless he is corroborated in 
material particulars. But the court shall also have regard to such 
facts as the following, in considering whether such maxim does or 
does not apply to the particular case before them:—A, a person of 
the highest character, is tried for causing a man’s death by an act 
of negligence in arranging certain machinery. B, a person of 
équally good character, who also took part in the arrangement 
describes precisely what was done, and admits and explains the 
common carelessness of A and himself.” And again, “a crime is 
committed by several persons. A, B and C, three of the criminals, 
are captured on the spot and kept apart from each other. Each 
gives an account of the crime implicating D, and the accounts 
corroborate each.other in such manner as to render previous 
concert highly improbable.” In my opinion there is nothing in 
the illustration (b) to Section 114 which over-rides, or renders 
nugatory, the plain and explicit declaration contained in Section 
133, or which requires us to hold that the evidence of an accomplice 
must always, and in all circumstances, be regarded as unworthy 
of credit unless it is corroborated in material particulars, or which 
requires us to hold that it is not open to the court, to act on such 
evidence, even when the court believes it to be perfectly true. The 
very terms of the illustration itself appear to be .intended to guard 
against such an interpretation. The words are “the court may 
presume ” (not “the court shall presume”) “that an accomplice is 
unworthy of credit, unless he is corroborated in material particulars.” 
But it then adds a caution to show that the presumed unworthiness 
is not a rule of universal. application. It styles the presumption 
“a maxim,” not a rule of law, and says, “ but the court shall also 
‘have regard. to “certain facts” in considering whether such maxim 
does or does not apply to the particular case before it.” It then 
refers to the case of a persop of the highest character giving evi- 
dence of an offence committed by. .the.negligence of himself and 
another person of equally . high character. The witness is an 
‘accomplice, and he is not corroborated in any particular, still less 
-in material particulars; yet the court should have regard, to various 
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King- circumstances, viz., the high character of the witness, and of the 
Emperor accused, and the nature of the offence alleged, and would be at 
_ “liberty to refuse to draw any presumption against the credibility 
Nilakanta. : : : 
of the witness, even though his evidence stood alone and uncorro- 


sah thts 


Benson J. borated. 


Judges do, no doubt, ordinarily regard the evidence of accom- 
plices with great suspicion, and rightly so, for reasons which are so 
manifest and so often stated that it is unnecessary to restate them— 
here, and judges do ordinarily require corroboration in material 
particulars before they will act on the evidence of an accomplice. 
Itis the duty of the judge to explain to the jury the taint and 
infirmity which ordinarily attach to the evidence of an accomplice, 
and to remind them that they may presume that his evidence is 

unworthy of credit unless corroborated in material particulars, 
But it is also his duty to refer to any circumstances or facts (such 
as those referred to in the illustrations to Section 114) which show 
that the presumption should not be drawn in the particular case or 
which rebut the presumption, if drawn, and he should instruct 
them that if, having scrutinized the evidence of ths accomplice 
with care and caution, and having considered it in the light of the 
circumstances in which it was given, and all other circumstances, 
tending to show its truth or falsehood, they believe it to be true 
they should act upon it, even though there may be no corrobora- 
tion of it in the strict sense of the word, but that if they are not 
satisfied of its truth they should refuse to act upon it. 


This is, in effect, how the majority of the Special Bench have 
laid down the law, In my opinion they have correctly stated the 
law as laid down in the Indian Evidence Act, and in the Indian 
and English cases quoted by them: Reg. v. Ramasami Pada yachi! 
Ramasami Gounden v. Emperor,” per Bhashyam Iyengar, J., 
Queen-Empress v. Goberdhan,® per Edge, C. J, Reg. v. Boyes,+ 
per Cockburn, C. J. Reg. v. Gallagher,” per Coleridge, C. J. and 
‘Rex v. Tate,® per Lord Alverstone, C. J. 


The suggestion made in the latter part of the Advocate- 
General’s first point, if I understand it aright, is that the presump- 
tion of untrustworthiness must always, and in all circumstances, 
fist be drawn, and the evidence cannot in any case be acted upon 
unless “ special cirgumstances” are pond which rebut the pre- 
sumption. I think this way of stating "the law is less accurate than 


than lehman ee rn seme 


1. (1878) I. L. R. 1 M. 394. © 2. (1903) LL.R. 27 M. 271 at p. 290. 
3, (1887) LL.R. 9 All. 528at p. £54. 4. (1861) 9 Cox C. C. 32, 
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that adopted by the majority of the Special Bench and might 
possibly mislead juries by leading them to think that circumstances 


affecting their judgment should be technically divided into two 


classes, special and non-special or ordinary, nnd that unless a cir- 
cumstance could be technically labelled “ special” it should not be 
at all considered by them. Section 114 speaks simply of “facts” 
not “ special circumstances,” and the caution attached to illustra- 
tion (b) merely says ‘the court shall also have regard to such 
facts as the following” not “ special” facts or “special” circum- 
stances. Any fact which is admissible as evidence, and which is 
duly proved, may, in my opinion, be considered for what it is worth 
without attempting to classify it asa “ special” or non-special fact. 
In this connection, however, it may be stated that the majority 
of the Special Bench do, in fact, refer to a number of what may 
well be called special circumstances, which powerfully influenced 
their opinion as to the credibility of the accomplice witnesses. It is 
therefore, difficult to understand what practical purpose was to be 
served in the present case by the further consideration of the first 
question raised by the certificate of the Advocate-General. 


In dealing with the first point in the Advocate-General’s certi- 
ficate, Mr. Govindaraghava Aiyar, on behalf of the accused, desired 
to argue that the view of the majority of the Special Bench as to 
what constitutes * material particulars” in illustration () to Sec- 
tion 114 is incorrect. We, however, were unanimous in holding 
that no such question was raised in the certificate of the Advocate- 
General and that it was not open to the accused’s pleader to argue 
any question of law not raised in the certificate. Mr. Govinda- 
raghava Aiyar contended that as soon as a certificate was granted 
in regard to any point of law the whole case was opened up for 
consideration under Clause 26 of the Letters Patent. That clause 
is as follows :—“ on its being certified by the said Advocate-Genera]l 
that, in his judgment, there is an error in the decision of a point or 
points of law decided by the court of original criminal jurisdiction, 
or that a point or points of law which has or have been decided by 
the said court should be further considered, the said High Court 
shall have full power and authority to review the case, or such part 
of it as may be necessary, and finally determine such point or points 
of law, and thereupon to alter the sentence . passed by the court of 
original jurisdiction, and to pass such judgment and sentence as to 
the said High Court shall Seem right.” Ido not think that these 
words can be held to open up the whole case as if on appeal, for 
Clause 25 enacts that there shall be no appeal. The grant of the 
certificate no doubt gives the court “ power and authority to review 
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the case or so much of it as may be necessary,” that is, in my 
opinion, “ necessary ” in order to determine’ the point or points of 
law raised. This is clear from the words“ and finally determine 
such point or points of law ” which follow the word “necessary”; 
after the point or points of law have been finally determined, then, 
or to use the word in Clause 26“ thereupon”, the court may alter 
the sentence and pass such judgment and sentence as may seem 
right ; and the court may, of course, then go into the case so far 
as is necessary in order to enable it to do this correctly. When 
the case has reached that stage, then the court has to be guided by 
Section 167 of the Indian Evidence Act which enacts that “ the 
improper admission or rejection of evidence shall not be ground 
of itself for a new trial or reversal of any decision in any case, if it 
shall appear to the court before which such objection is raised that, 
independently of the evidence objected to and admitted, there was 
sufficient evidence to justify the decision, or that, ifthe rejected evi- 
dence had been received, it ought not to have varied the decision.” 
This view is in accordance with the judgments of Beaman and 
Devar, JJ. in the case reported in Emperor v. Narayana Raghu- 
nath Patki, where the question is fully discussed. 

` Turning now to the second point in the Advocate-General’s 
certificate, it is stated as follows :—“ In my judgment the opinion 
of the majority of the court that the previous statements of an 
accomplice can legally amount to corroboration of the evidence 
given by him at the trial, should be further considered.” There 
were two sets of previous statements of Arumugam and Soma- 
sundaram admitted at the trial, vtz., (1) their statements to Inspec- 
tor Veeraraghava Aiyar and (2) their statement, 4 and 3 days 
respectively later, to the same effect to the Magistrate, Mr. Cox, 
recorded by him, under Section 164, Criminal Procedure Code. I 
think that the opinion of the majority of the Full Bench on the 
question of their admissibility is right. The law on the subject is 
contained in Section 157 of the Indian Evidence Act, 1872; which 
reproduces in a simplified form the provision in Section 31 of Act 
II of 1855 and enacts that “In order to corroborate the. testimony 
of a witness, any former statement made by such witness relating 
to the same fact, at or about the time when the fact took place, or 
before any authority legally: competent to investigate the fact, may 
be proved.” This section, which differs widely from the English 
law, expressly states that a former stalement made by a witness 
may, if made under the conditions stated in the section, be proved 
in order to corroborate the evidence of the witness at the trial. No 
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exception is made in the section, or elsewhere in the Act, so as to 
exclude such former statements in the case of a witness who is an 
accomplice. It was contended in the argument that the general 
rule as to the admissibility of former statements laid down in Section 
157 is limited in the case of accomplices, by a special rule to be 
inferred from illustration (b) to Section 114. It may, however, be 
doubted whether such a method of reasoning is not contrary to 
accepted canons of interpretation. It seemed unreasonable to hold 
that the express rule of law stated in Section 157 can be limited by 
a maxim which is not of universal application. The validity of the 
suggested ‘reasoning depends on an assumption that the court must 
always, and in all circumstances, presume that an accomplice is 
unworthy of credit, whereas we have seen in dealing with the first 
point certified by the Advocate-General that there. may be circum- 
stances in which the court would be justified in not drawing the 
presumption. The illustration itself gives an instance of such a case, 
In such a case it is impossible to see any reason why the evidence 
of the accomplice witness should not be corroborated by a previous 
statement to the same extent and subject to the same conditions as 
in the case of a witness who was not an accomplice. I do not 
think that there is anything in the Indian Evidence Act to exclude 
the evidence of accomplices from the plain and express rule in Sec- 
tion 157, norcan it be suggested that “corroborate” is used in 
Section 157 in a different sense from that in which it is used in illus- 
tration (b) to Section 114, The former statement of an accomplice 
is, therefore, legally admissible, to corroborate his testimony at the 
trial and the weight to be attached to it, or, in other words, how 
far it does really corroborate the evidence given at the trial must 
vary with the facts of each case. No hard and fast rule, capable of 
mechanical application, can be laid down. In the great majority 
of cases, it would, no doubt, be found to be merely the repetition of 
tainted evidence affording no ground for believing it to be true, and, 
therefore, adding nothing whatever to its value. On the other hand, 
if there was evidence, or even a suggestion, put forward by the 
defence that the evidence given by the witness at the trial was the 
result of recent influences brought to bear upon him, it would be 
most important to be able to prove that the witness had made 
statements to the same effect as his evidence at the trial long 
before the influences relied on by the defence had been brought 
to bear upon him. For exafnple, take the accomplice, Arumugam, 


in the present case. He gave evidence at the trial’ involving’ 


several other persons beside, himself, and stating various parti- 
culars about the treasonable meetings which they attended. If 
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the prasecution proposed to corroborate that evidence by proof 
of a former statement made months after his arrest, and when 
the police had collected their other evidence, and had, in fact, 
completed the scheme of the case to be proved against the 
accused, it is obvious that the former statement would add no 
strength to, would be no real corroboration at all, of the 
evidence of the witness at the trial. But, is not the case very 
different when, as was found by the majority of the Special Bench, it 
appears that Arumugam first told the Same story at a time, ‘and 
under such circumstances, as to entirely negative the idea that it 
was either falsely concocted by himself or suggested to him by the 
police ; when it appears that the story told was not what the police 
wanted at that time, nor was such as was supported by the evidence 
then in their hands, nor was such as would have been concocted by 
Arumugam either of his own motion, or in consultation with 
Madasami or Somasundaram, if he was anxious to protect himself 
or them from prosecution for complicity with Vanchi Aiyar in the 
murder of Mr, Ashe, nor was such as Arumugam’s previous re- 
lations with the persons then named would render probable? It 
is not unreasonable to say that those and similar matters referred 
to by the majority of the Special Bench ought not to have been 
considered in judging whether Arumugam was a truthful witness 
or not? So, too, if there was reason to think that owing to the 
lapse of time the memory of a witness at the time of the trial could 
not be wholly relied on, the fact that he had made a statement to 
the same effect when the facts were fresh in his memory! would be 
highly relevant in corroboration of the evidence at the trial. The ° 
rule, then, would seem to be that the former statenients are legally 
admissible, and may be considered for what they are worth, but 
that the weight to be attached to them depends entirely on the 
facts of each case. The point raised in the Advocate-General’s 
certificate. is whether such statements “can legally amount to 
corroboration of the evidence given at the trial.” It is not clear 
whether this means “ are legally admissible as corroboration” or 
whether it means “can legally amount to corroboration in material 
particulars within the meaning of illustration (b) to Section 114,” - 
If it means the former, I have stated the answer above, If it 
means the latter, I do not think that the question is one that arises 


‘in this case. ° $ 


In the argument before us it was assumed by the pleaders for 
the defence, that Arumugam and Somasundram were found by the 
majority of the Court to be unworthy of credit by reason of their 
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being accomplices, and that it was, therefore, necessary to find that 
they were corroborated in material particulars within the meaning 
of Section 114, illustration (6), before their evidence could be relied 
on, and that the former statements made by them were used as such 
corroboration. I donot think that this is a correct view of the 
judgmett of the majority of the Special Bench. I do not anywhere 
find that they arrived at the conclusion that the approvers were 
untruthful witnesses. On the contrary they distinctly arrived at the 
conclusion that they were truthful witnesses. In arriving at this 
conclusion they state that they were influenced by the way in which 
they stood the test of cross-examination. They say that each of 
these witnesses “ was subjected to the most rigorous and searching 
= cross-examination at the hands of one after another of the ten 
learned counsel and vakils appearing for the defence for periods 
extending over two or three days” and that though the cross- 
examiners had the advantage of being able to compare their 
evidence at the trial with three prior statements (viz., those made 
before Veeraraghava Aliyar, and .before Mr. Cox, and before the 
Committing Magistrate) “ the prolonged cross-examination id not 
succeed in breaking down the evidence of any of the three approvers,” 
and they conclude by saying, “ we do not consider that there is 
anything in the evidence of the witnesses inconsistent with its 
substantial truth.” They had previously referred to the circumstances 
under which the approvers made their first statements, especially 
the intrinsic evidence of truthfulness to be derived. from the very 
nature of the facts stated. They pointed out that the circumstances 
under which the statements were first made strongly negatived the 
idea that they weve the result either of concoction by the witnesses 
themselves or of suggestion by the police; that the story told was 
not what the police wanted, and that the persons implicated were 
not those that would probably have been implicated if the police 
had suggested the state:nents or wished to obtain evidence to fit in 
with the letters then in their hands. They also pointed out that 
the story told was not such as would have been concocted by 
Arumugam either by himself or in consultation with Madasami or 
Somasundaram in order to save themselves from prosecution for 
complicity with Vanchi Aiyar in the murder of Mr. Ashe. They 
‘also considered that the conduct of Arumugam in not destroying 
the highly seditious literature found in his house, and bis previous 
relations with the persons abcused as conspirators, negatived the 
idea of the story having been concocted by the witnesses. In view 
of all the circumstances in which the statements were made and the 
-inferences to be drawn from the nature of the statements and the 
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conduct of the witnesses themselves, the majority of the Special 
Bench found it “impossible” to belieye that the statements were 
“tutored ” by the police or *‘ concocted ” by the witnesses them- 
selves. If the evidence was not “tutored” by the police or 


- “concocted” by the witnesses themselves, there would be no reason 


for regarding it as other than truthful in the ordinary sense, that ts 
truthful so far as the witnesses themselves knew and believed, 
though, of course, the witnesses might make an unintentional mis- 
take like any other honest witnesses, This view is not inconsistent 
with the fact that the majority of the Special Bench acquitted the 
9th and 13th, accused, though they were apparently implicated by 
the approvers, Ramasami and Arumugam respectively. It will be 
seen that they were acquitted, not because the approvers were 
found to be intentionally giving false evidence against them, but 
because there was a doubt in each case as to whether the accused 
was the person really referred to by the approver as present at the 
meetings. 


It, is clear, then, that the majority of the Special Bench, for 
reasons stated, came to the conclusion,, that the accomplice 
witnesses were truthful witnesses and were not unworthy of credit 
so as to require corroboration in material particulars, if that phrase 
is to be interpreted (as.some of the cases do interpret it) as requir- 
ing that the corroboration should be by the evidence of indepen- 
dent witnesses. We have already seen, ip ‘dealing with the first 
point raised by the Advocate-General, that corroboration is not 
legally necessary if there are circumstances which lead the court to 
the conclusion that the witness though an accomplice is a truthful 
witness. 


The question, then, “ whether the previous statement of an 
accomplice can legally amount to corroboration in material parti- 
culars of the evidence given at the trial within the meaning of 
illustration (b) to Section 114” is one that is not expressly raised 
by the certificate of the Advocate-General, nor do I think that it is 
one which it is necessary to consider in order to decide the ques- 
tions raised by him, or the correctness of the judgment of the 
majority of the Special Bench. I have already shown how the 
former statements have been used in their judgment to corroborate 
the evidence of the witnesses given at the trial, and I have express- 
ed the opinion that they were admissfble under Section 157 and 
were properly used. 


If, however, it is necessary in this case to determine whether 
the phrase “ material particulars” in illustration (6) to Section 114 
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is to be regarded, as in some sense, a technical expression implying 
corroboration by independent or untainted evidence, I am unable to 
go so far and to say that as a matter of law the previous statement 
of an accomplice can never amount to corroboration in material 
particulars. The pleader for the defence relieson the cases 
reported in Reg. v. Malapabin Kapana,t and Queen Empress v, 
Bepin Biswas? In the former, it was said, at page 197, that the 
previous statement of an accomplice “can scarcely be said to 
answer the purpose for which juries are advised by judges to 
require the evidence of an accomplice to be confirmed.” In the 
latter, the Judges refer. with approval to the Bombay case, but add 
at page 974, “It is not necessary for us to consider whether the 
rule should be extended as far as to exclude a statement made 
before arrest, but we have no doubt at all that the exact corres- 
pondence in details of several statements made by an approver in 
the course of a trial is not corroborative evidence, such as we 
ordinarily require to maké it safe to convict any particular pri- 
soner,” It is clear that the Judges in that case did not lay down 
any such absolute rule as is now suggested by the pleaders for the 
defence. If there are some circumstances in which a prior state- 
ment may amount to sufficient corroboration, we cannot say asa 
matter of law that a prior statement can never be corroboration in 
material particulars, though, no doubt, in the great majority of 
cases, it will be found that the prior statements do not add any- 
thing to the credibility of the evidence given at the trial. As I 
have already said, how far a prior statement does corroborate 
evidence given at the trial is a matter to be determined by the 
jury (or, where there is no jury, by the judge), on a consideration 
of all the facts of the case including the time when, and the 
circumstances in which, the former statement was made, and the 
facts related in the statement, considered in their relation to the 
knowledge of the speaker at that time and all the surrounding 
circumstances. ' l 


It may be added that very little light as_to the application of 
Section 157, can be gained from a consideration of English cases, 
since the English law has no rule similar to that in Section 157 and 
is generally unfavourable to the admission of former statements of 
a witness to corroborate his evidence at the trial, though permitting 


it in certain cases. r M 


The 3rd, 4th and 5th points certified by the Advocate-General 
relate to three objections that were taken to the admissibility of 
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the statements made by the accomplices, Arumugam and Soma- 
sundaram, to Veeraraghava Aiyar. It may be stated at once that- 
the admissibility or inadmissibility of those statements cannot 
make any difference in the decision of the present case, since the 
majority of the Special Bench who admitted the statements 
expressly say that they find it impossible to believe that the state- 
ments were elther tutored or concocted, even if the witnesses’ 
statements to Veeraraghava Aiyar are discarded and if regard is 
paid only to their statements recorded, four and three days respect- 
ively later, to the same effect, by Mr. Cox, the Magistrate, under 
Section 164, Criminal Procedure Code, the admissibility of which 
is not, and cannot be disputed. As, however, the questions are 
raised in the Advocate-General’s certificate and are of great general 
importance, I will state my opinion in regard to each of them. 


The objection referred to in the fifth point depends ‘on the’ 
construction of Section 162 of the Criminal Procedure Code and 
may be very shortly dealt with. All the Judges of the Special 
Bench are agreed as to the proper construction of that section. 
The same construction was placed upon it in the recent case of 
Fanindra Nath Banerjee v. Emperor } The words of the section 
are clear.. I agree with the conclusion arrived at by all the’ Judges 
of the Special Bench, and for the reasons stated in their judgments. 


The third point may also be shortly disposed of. The ques- 
tion is whether Veeraraghava Aliyar was an authority “ legally 
competent ” within the meaning of Section 157 of the Indian 
Evidence Act, to investigate the facts in relation to which the 
former statements of Arumugam and Somasundaram were made, 
that is, the facts relating to the murder of Mr. Ashe. It was 
contended before us that the words “competent to investigate” 
must refer exclusively to the persons competent to hold the police 
investigation into an alleged offence, under Chapter 14 of the 
Criminal Procedure Code. But I do not think that this view is 
correct. The words in the Evidence Act are perfectly general, 
“ competent to investigate the fact”—Can it be supposed, for ins- 
tance that a statement made before a Civil Court relating to some 
fact, the existence of which the court was legally competent to try, 
and otherwise relevant under Section 157 of the Indian Evidence 
Act in a subsequent criminal trial, could be shut out on the ground 
that the word “investigate” would not¥include a trial by a Civil 


Court? I take it that the answer must be in the negative. It is 
unfortunate that there was no adequate inquiry before the Special 
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Bench as to how far Inspector Veeraraghava Aiyar was an authority 
legally competent to investigate the facts relating to the murder of 
Mr. Ashe. The Deputy Inspector- -General of his Department, Mr. 
Thomas, was a witness, but he was never asked any question at all 
as to the Inspector’s competency to investigate. ‘The result is that 
we are obliged to deal with the case on very imperfect information 
as to the facts. On the whole, however, I am inclined to hold that 
the Inspector was legally competent to investigate the facts relating 
to Mr. Ashe’s murder. He was an Inspector of the Provincial 
Criminal Investigation Department, a branch of the Police, whose 
work is not confined to any particular district, but .which was 
created “to assist in the investigation of crimes which are of such 
a special character that the local officers are unable to deal with 
them adequately without help.” (G. O. No. 913, Judicial dated 2nd 
July 1908). He was directed by the head of his own department 
(the Deputy Inspector-General) and by the Local District Superin- 
tendent of Police to search certain houses, including the house of 
Arumugam at Tuticorin, in connection with Mr. Ashe’s murder. 
It is not contended that his deputation for this duty was other than 
legal or that he was not legally competent to conduct or take part 
in the searches. ‘I take it that conducting the searches was an 
integral part of the investigation, and legal competency to conduct 
‘the searches carried with it legal competency to do all things 
' properly incidental to, and connected with, the searches, and in- 
cluded the listening to any statements relating to the murder or 
those who took part in it, made by persons whose houses were 
being searched. I do not think that the words “ investigate the 
fact” in Section 157 of the Indian Evidence Act should be construed 
in a narrow sense so as to restrict competency to the Police Officer 
who, under Chapter 14 of the Criminal Procedure Code, is charged 
with the investigation of an offence. I am, therefore not prepared 
on the evidence before me to dissent from the view of the majority 
of the Special Bench that the Inspector was an officer legally 
competent to investigate the facts relating to Mr. Ashe’s murder 
within the meaning of Section 157 of the Indian Evidence Act. 
A suggestion was thrown out that “the facts ” in this case must be 
the conspiracy, not the facts generally relating to the murder of Mr. 
Ashe, and it was argued that, in that view, the Inspector could not 
inveStigate it without the order of a Magistrate, as it (the cons- 
piracy) is a non-cognizable offence. This argument, I think, proceeds 
on an incorrect view. The Inspector was engaged in and upon the 


investigation of facts relating to Mr. Ashe’s murder, and the state- n 
ment was made to him by the person whose house was being -: 
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searched andit was made as a matter “relating” to the murder. 
It cannot be regarded as relating onik to the conspiracy and not at 
all to the murder. 


` It remains to notice the fourth point in the Advocate- 
Generals certificate which is as follows :—“ That in my judgment 
the opinion of the majority of the court, that the statements of 
P. W. 6 and P. W. 12 to P. W. 31 were not rendered inadmissible 
by reason of the provisions of Section 25 of the Indian Evidence - 
Act, should be further considered.” Section 25 of the Indian 
Evidence Act states that “ No confession made to a police officer 
shall be proved as against a person accused of any offence.” The 
words of Section 25 in their plain and ordinary meaning seem to 


_ me to render the statements made by the accomplices to the Police 


Inspector, Veeraraghava Aiyar, inadmissible. The statements ara 
confessions: they were made to a police officer and it is now sought 
to use them as against some of the accused in this case. The 
majority of the Special Bench point out that in Section 26, the 
confession (when made not to a police officer, but while in his 
custody) is expressly made inadmissible only as against the person 
who made it, but may be proved as against other persons and 
observes that as the “‘ mischief” of the two sections is the same. 
Section 25 also should be understood as only excluding a confession . 
made to a police officer from being used as against the person 
making it. It is difficult to accept this without putting too great a 
strain on the plain language of Section 25. It certainly is difficult 
to see any satisfactory reason why the scope of the two sections 
should be different, but that is hardly a sufficient reason for not 
construing each section so as to give effect to its plain language. 
It seems to be especially undesirable to extend the language of 
Section 25 beyond its plain meaning when the effect of doing so 
might tend to encourage those corrupt practices of the police in 
regard to working for confessions which it is the policy of the law 
to prevent. There is much forcein the observation of Batchelor, 
J. in the case reported in Emperor v. Hari Singh Ganpat Singh,» 
that a confession which is inadmissible against the person making 
it, ought æ fortiort to be inadmissible against another person 
implicated by it. The case in Queen-Empress v, Tribhovan 
Manekchand,? cited by Mr. Napier for the prosecution, is hardly 
an authority for kis contention, as the present question did not 
arise in that case. The point that West, J. was enforcing was that 
Section 25 did not refer to the use of a confession in other than a 
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criminal proceeding, that an enquiry under Section 523, Criminal 
Procedure Code, was not a criminal proceeding, and that a con- 
fession could, therefore, be used as an A E es in an enquiry 
under that section. 


Since writing the above, I have had the advantage of perusing 
the judgments which my learned brothers, Wallis and Miller, JJ. 
are about to pronounce on this question. Iam much impressed 
by the force of the argument that may be drawn against my view 
from reasoning founded on the history of Sections 24 to 26 which 
were embodied first in the Code of Criminal Procedure of 1861 and 
afterwards transferred without material alteration to the Indian 
Evidence Act of 1872, but I am still inclined, on the whole, to the 
opinion that effect must be' given to the language of Section 25 and 
that it renders the statements of Arumugam and Somasundaram 
to Inspector Veeraraghava Aiyar inadmissible. 


But as I have already pointed out this can make no difference 
in the decision of this case, since the majority of the Special Bench 
expressly state that it is impossible to believe that the evidence of 
the 6th and 12th prosecution witnesses was either “tutored” by 
the police or concocted by the witnesses themselves, even if the 
witnesses’ statements to Veeraraghava Aiyar are discarded and if 
regard is paid only to their statements made a few days later to 
the Magistrate, the admissibility of which is not, and cannot be 
disputed. In other words the learned Judges were prepared to-act 
on the evidence of these witnesses as truthful, apart from any 
corroboration derived from their statements to the Inspector. In 
these circumstances, it is not open to us as a court of review to go 
into the facts and consider whether the learned Judges ought or 
ought not to have arrived at that conclusion. 


I would therefore dismiss the petitions that have been present- 
ed asking us to set aside the convictions of the accused. , 


Wallis, J. :—-This was a case tried before three Judges of this 
Court, under Act XIV of 1908, and comes before us on a certificate 
of the then Advocate-General pursuant to Clause 26 of the Letters 
Patent that certain points of Jaw which in his opinion were decided 
by the Judges, or, a majority of them, require to be further consi- 
dered. Objection was taken at the outset by the Officiating 
Advocate-General that Clauée 26 does not apply to criminal tial: 
before the High Ccurt uuder Act XIV of 1908. Reference was 
made to Clause 24 conferring extraordinary original criminal 
jurisdiction on this Court and it was contended that the accused 
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before the Court were not “ persons brought before it’ on‘charges 
preferred by the Advocate-General er by any Magistrate or other 
officer specially empowered by the Government in that behalf’ so 
as to come within that clause, but were committed to this Court 
for trial by a Magistrate acting under the powers conferred upon 
him by Section 6 of Act XIV of 1908. Assuming that to be so and 
that the jurisdiction of the Court does not arise under clause 24 
but under an Act of the Indian Legislature to which the provisions 
of the Letters Patent are subject, I am still of opinion that the 
objection fails, because Clauses 25 and 26 of the Letters Patent, 
as to points of law being reserved by the Court or certified by the 
Advocate-General, are perfectly general in their terms and, in my 
opinion apply equally to all criminal trials before this Court, whe- 
ther in the exercise of its ordinary or extraordinary original criminal 
jurisdiction under Clauses 22 and 24 of the Letters Patent or of any 
future statutory original criminal jurisdiction that may be conferred 
upon it by a competent legislature. Further, Act XIV of 1908, no- 
where, says that Clauses 25 and 26 of the Letters Patent are not to 
apply to trials under the Act and the presumption ts strongly against 
any intention on the part of the Indian legislature to modify ‘by — 
implication provisions of the Letters Patent issued under an 
Act of Parliament. I think therefore we were bound to hear 
and dispose of the application for review however much our 
so doing may tend to defeat the object of this special legislation, 
which was to ensure the speedy trial of these cases, or may further 
interfere with the business of the Court by withdrawing five Judges 
from their ordinary duties. 


The Advocate-General’s certificate has been granted under 
that part of Clause 26 which empowers him to certify that “a 
point or points of law which has or have been decided by the said 
court shall be further considered,” The certificate purports to have 
been granted upon certain representations made to the learned 
Advocate-General and does not show whether the written judg- 
ments of the court were before him. They are before us and we 
have to satisfy ourselves in the first place as to what was actually 
decided by the majority or the full court as the case may be with 
reference to each of the points of law and as to whether the 
decision was erroneous. 


The points before us arise on the ‘construction of the Indian 
Evidence Act, I of 1872, and, as the learned Officiating Advocate- 
General-has argued, it is undoubtedly our duty in construing that 
Act, which is in the nature of a code, to follow the language of the 
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‘sections.of the Act, so far as they are clear, and, only in cases ‘of 
ambiguity or obscurity, to fall back upon the English law Upon 
which it was based. 


_ The certificate as to the first point is as follows :— 


“That in my judgment the opinion of the majority of the court, 
that the evidence of an accomplice need not be corroborated in 
material particulars before it can be acted upon, and that it would 
be open to the court to convict on the uncorroborated testimony 
of an accomplice if the court was satisfied that the evidence was 
true, requires to be further considered ; and it requires to be further 
considered whether Section 133 of the Indian Evidence Act read 
with Section 114, illustration (6), does not merely intend to lay 
down that a conviction upon the uncorroborated testimony of an 
accomplice is not illegal where the presumption of untrustworthiness 
attaching to the testimony of an accomplice is not illegal where the 
presumption of untrustworthiness attaching to the evidence of an 
accomplice is rebutted by special circumstances.” 


As to this, I am of opinion that the proposition that it 
would be open to the court to convict on the uncorroborated 
testimony of an accomplice in the sense and.in the terms-in which 
it ‘is stated in the judgment of the majority of the Judges is 
‘correct and does not amount to an error in law. Section 114 of 
the Indian Evidence Act authorises the court to make certain 
presumptions of fact. Nine well known maxims are there given as 
illustrations of the section, the second of which is “ the court may 
presume that an accomplice is-unworthy of credit, unless he is 
corroborated in material particulars.” They are all presumptions 
which may naturally arise, but the legislature by the use of the word 
“may” instead of “ shall’, both in the body of the section and in 
the illustrations, shows that the court is not compelled to raise 
them but is to consider whether, in all the circumstances of the 
particular case, they should be raised. To make this clearer still, 
there is the additional provision “ But the Court shall also have 
régard to such facts as the following, in considering whether such 
maxims do or do not apply to the particular case before it,” and 
then as to,each of these maxims, instances are given of facts in 
which the maxim is inapplicable, and, in the case of the maxim 
now În question, there are two such instances. Now, if Section 114 
stood alone, I do not see how it could be said that it was not open 
to the judges of fact in the particular case, whether judge or jury, 
to apply or not to apply any of these maxims, having regard to 
all the facts of the case before them ; and this is expressly stated 
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by the draftsman, the last Sir Fitzjames Stephen, in his Indian 

Evidence Act, at page 174, “ Finally it declares in Section 114 that 
the court may in all cases whatever draw from the facts before it 
whatever inferences it thinks just.” But as regards the parti- 
cular maxim, Section 114 does not stand alone, because Section 133 ` 


‘provides that “ a conviction is not illegal merely: because it proceeds 


upon the uncorroborated testimony of an accomplice.” If the law 
was so laid down in the Act, it was, I have no doubt, because it was 
the English law as understood at the time and had been the law 
ever since the decision of Afwood’s case by the twelve Judges at 
the close of the 18th century (1 Leach C. C. 464) and because the 
draftsman and the legislature were not prepared with anything to 
substitute for it. They were not of course unaware of the well- 


established practice of courts in England and India according to 


which, to use the language of Sir Fitzjames Stephen in Article 12} 
of his Digest of thelaw of Evidence, published in 1876, “when 
the only proof against a person charged with a criminal offence is 
the evidence of an accomplice, uncorroborated in any material 
particular, itis the duty of the judge to warn the jury that it is 
unsafe to convict any person upon such evidence, though they have 
a legal right to do so.” The adoption of the practice in England 
may be traced in R.v. Wells, Rex v. Noakes,2 Rex v. Addis,- 
R.v. Webb, Rex v. Neal, Rex v. Moores,® and Regina v, 
Frarler,” where it is said to deserve all the reverenceeof law. In 
these cases the judges told the jury they ought not to convict on 
the evidence of accomplices, whether one or more, unless it was 
confirmed or corroborated not only as regards the offence generally 
but as regards the particular accused, but the decision was invari- 
ably left to the jury ; and in Reg. v. Mullins, Maule, J. pointed 
this out and observed that these directions to the jury were not 
directions on points of law which the jury were bound to adopt, 
but observations respecting facts to assist the jury in their endea- 
vour to judge of the facts. Then in Reg. v. Stubbs,® the Court of 
Crown Cases Reserved! held that the omission of the court to warn 
the jury that they ought not to convict one of the accused, as to 
whom the evidence of the accomplices was not corroborated, was 
only a departure from the usual practice, which was again stated 
by the judges, and did not involve any question of law on which 


the Court of Crown Cases Reserved could review’ the case ender 
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11-and 12 Vict., Cap. 78. The law was laid down precisely in the 
same way by the Court of Queen’s Bench in Reg. v. Boyes, and 
by Lord Coleridge, L. C. J. sitting with Brett, M. R. and Grove, 
J. atthe Central Criminal Court for the trial of Gallagher Reg. v. 
Gallagher, and by Cave and Collins, JJ. in In re Meunier.3 
Under the larger powers now given by the Criminal Appeal 
Act, 1907, the court may now treat a failure to comply with the 
well-established practice of dirercting juries as to how the evidence 
of accomplices is to.be regarded as having involved a miscarriage 
.of justice within the meaning of Section 4, Rex v. Tate,* but this 
in no way affects the authority of the above decisions ; nor are 
they affected by the fact stated by Sir Alfred Wills in his ‘ Circum- 
stantial Evidence,’ at page 365, that in one case Baron Bramwell 
and in another he himself withdrew the case from the jury when 
‘there was no corroboration and directed an acquittal. In India at 
any rate such a course would be a direction at variance with the 
provisions of the Indian Evidence Act. 


As regards the practice in India it has been observed that the 
“danger of acting on the uncorroborated evidence of accomplices is 
even greater thanin England ; and. before the passing of the Indian 
‘Evidence Act it was held by a Full Bench of the Calcutta High 
Court in Elahee Buksh’s case on a review of the English 
authorities that a failure to direct the jury in accordance with the 
practice was a misdirection on which the conviction could be set 
aside. With regard to the effect of the Indian Evidence Act on 
the practice, I cannot altogether agree with the observation which 
has been sometimes made that the practice was einbodied in 
Section 114, illustration (b). The legislature might, of course, 
‘have enacted that no one should be convicted on the evidence of 
accomplices “ unless corroborated in some material particular by 
evidence implicating the accused,” as in 48 and 49 Vict., Cap. 69 ; 
but this would have been a serious departure from “the law as 
previously understood both in England and in tada and in my 
‘opinion the legislature were not prepared to go so far but were 
content with enacting the maxim as ordinarily applicable, whilst 
leaving it to be applied or not according to the circumstances of 
the particular case. They must however, I think, have contemplated 
that the law as declared rather than newly enacted in the section 
‘would continue to be appligd under the safeguard of the practice ; 
and it is not, I think, surprising that the practice should have 
© 1 (1861) 9Cox. C. C. 32 2 (1883) 15'Cox C. C 291, 
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continued unaffected by the passing of the Act, as appears from the 
Indian cases which are fully reviewedin the judgment of Mr. Justice 
Sankaran Nair. The practice, it must be borne in mind, was one 
of ‘advising the jury not to convict on the uncorroborated evidence 
of an accomplice, leaving it to them whether to follow the advice 
or not, a liberty they undoubtedly possess under Section 114 read 
with Section 133 of the Indian Evidence Act. The same degree 
of liberty must necessarily be reserved where the court itself is the 
judge of fact instead of the jury. In such a case the judge cannot 
be required consistently with the provisions of the Indian Evidence 
Act to direct himself not to convict on the uncorroborated evidence 
of an accomplice. All that he can be required to do is to’ exercise 
extreme caution in departing from such a well-established rule of 
guidance. In such a case, the learned Judges constituting the 
majority lay it down that it is the duty of ‘the court to bear: in 
mind that it is tainted evidence, to scrutinize it with the utmost 
care, accept it with the greatest caution, consider it in the light- of 
the circumstances in which it is given and in the light of all the 
other circumstances in the case of which evidence is legally. admis- 
sible. Then if you believe it, act on it even if there is no corrobora- 
tion in the’strict sense of the word. This direction seems to me 
in accordance with the law laid down by this Court: in Reg. v. 
Ramasami Padayacht,+ and Ramasamt Gounden v. Emperor. 
If the alternative proposition as to special circumstances put forward 
in the certificate of the learned Advocate-General means more than 
this and involves an enquiry as matter of law in each case whether 
there’ are special circumstances entitling the court to act on 
uncorroborated evidence I am unable to agree with it. I amof 
opinion that in the judgment of the majority on this point there 
is no-error of law entitling us to interfere Clause 26 of the Letters 
Patent. 


The second point is whether the previous statements ,of an 
accomplice can legally amount. to corroboration of the evidence 
given by him at the trial. Reading the certificate with the judg- 
ment of the majority of the Court it appears to me that the 
question for our consideration is whether such previous statements 
if proved can be regarded as amounting to corroboration of the 
accomplice in material particulars which the meaning of Se¢tion 
114, illustration (6) of the Indian Evidence Act, as it is. scarcely 
disputed that under Section 157 such statements are admissible in’ 
corroboration. Ido not think that the courts in England have 


1. (1878) L L. R. 1 M. 394, 2, (1903) I. L. R. 27 M. 271. 
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ever attempted to define exhaustively what will amount to corrobora- 
tion—a question which appears to be rather one of fact depending 
_ ona consideration of all-the circumstances of the case. In India, 
the evidence of previous statements made in certain circumstances 
is admissible under .Section 157 of the Indian Evidence Act to 
corroborate the testimony of the witness. It is therefore admissible 
evidence in corroboration of the evidence even of a witness who is 
an accomplice, and I am not prepared to say as the Advocate- 
General wishes us to say that the previous statements of an accom- 
plice cannot legally amount to corroboration of the evidence given 
by him at the trial. I think that previous statements admissible 
as corroboration under Section 157 of the Indian Evidence Act 
may or may not amount to sufficient corroboration and that 
whether they will be so or not depends on the facts and circum- 
stances of the particular case, That previous statements may in 
some cases amount to corroboration where, as in the.present case, 
there are the previous statements of several accomplices was 
pointed out in Elahee Buksh’s case,} the leading Indian authority. 
Sir Barnes Peacock , at page 84, observed “ But if, two or three 
persons should be apprehended at different places, at long distances 
from each other, and should each confess and give a similar account 
as to the persons associated with them in a particular dacoity, the 
statement of each, if made under such circumstances as not to 
raise a presumption of collusion, might be proved in corroboration 
of his evidence ; such statement being admissible as corroborative 
evidence under Act II of 1855, Section 31” which is the same as 
Section 157 of the present Act. It is in my opinion clear that in the 
opinion of the learned Judge the previous statements of the accom- 
plices in those circumstances would amount to sufficient corrobo- 
ration of .their evidence and this is also in accordance with the 
‘dictates of good sense. In England, previous statements of wit- 
nesses whether accomplices or not, are not generally admissible in 
evidence ; but when admissible in exceptional cases as fn regard to 
assaults on women, they are admitted, it is now settled, as evidence 
of corroboration—Rex v. Osborne,? and it is clear from the recent 
decision of the Court of Criminal Appeal in R. v. Ellsom,? that 
in the opinion of the court such statements, if properly before the 
court, may, when considered in the circumstances in which they 
wera made, amount to strong corroboration of the evidence of an 
accomplice. Taken by itself the previous statement may of course 
be as tainted and untrustworthy as the evidence in the box and 
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not supply any real corroboration; but.on the other hand the 
circumstances in -which it was made may afford strong corrobora- 
tion of its truthfulness apart from the credibility of the accom- 
plice, as in the case put by Sir Barnes Peacock which has 
now been inserted as an illustration to Section 114 (b) of 
the Indian Evidence Act—‘“A crime is committed by several 
persons, A, B and C, three of the criminals, are captured on the spot 
and kept apart from each other. Each gives an account of the crime 
implicating D, and the accounts corroborate each other in such a 
manner as to render previous concert highly improbable.” In such 
a case the previous statements not only corroborate each other but 
also the sworn statements in the box, and they are evidently regard- 
ed as confirming the tainted evidence of the accomplices and 
making it tight to act on that evidence. It is true that they are 
given in the section rather as facts rendering corroboration une 
necessary than as amounting themselves to corroboration, but this, 
it appears to me, is adistinction which makes no real difference, as 
the court is invited to believe the evidence and act upon it. The 
previous statements received and acted upon by the majority of the 
learned Judges in this case, both those made to the Inspector and 
those made to Mr. Cox, were in their opinion of this character and 
in my opinion the learned Judges were justified in receiving and 
acting upon them as corroboration. They have not in my opinion. 
misdirected themselves at all in this respect, and that being so, we 
have no authority, sitting here not as an appellate court, but as a 
court of error under the Letters Patent, to call in question the con- 


clusions they have arrived at on evidence properly before them. 


With regard to the decisions in Reg. v. Malapabin Kapana,+ and 
Queen-Empress v. Bepin Biswas,4 I do not think they can be 
taken as laying down as matter of law that previous statements of 
accomplices cannot amount to sufficient corroboration of their 
testimony, and if they do I think they go too far. A direction to 
that effect By a Sessions Judge was made the ground of an appeal 
against acquittal by the Bengal Government in 1898, Empress v, 
Bhawrab Chunder Chuckerbutty,® but the case went off on another 
point. 

The third point is whether the previous statements of the 6th 
and 12th witnesses for the prosecution to Inspector Veeraraghava 
Aiyar, the 31st witness, were admissiblg as not made to an authérity 
legally competent tô investigate the fact within the meaning of 
Section 157 of the Indian Evidence Act. It is not suggested that 
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when the statements were made the Inspector was competent to 
investigate the charge of conspiracy, a non-cognizable offence, on 
which the accused have been convicted, but it was contended for 
the prosecution but denied for the defence that he was competent 
to investigate the murder of Mr. Ashe and that it was in the due 
course of that investigation that these statements were elicited. 
Whether this would be sufficient depends on the construction of the 
words “legally competent to investigate the fact ” in Section 157, 
Sections 156 and 157 deal with the corroboration of witnesses as 


to relevant facts, and reading the two sections together, I think - 


Section 157 should be read thus, as if the words in brackets were 
there, “ In order to corroborate the evidence of a witness (as to a 
relevant fact) any former statement made by the witness as to the 
same fact before any authority competent to investigate the fact 
may be proved.” It seems to me that under the section the evi- 
dence of witnesses in the box as to relevant facts may be corrobo- 
rated by proof of previous statements as to the same facts if made 
before an authority legally competent to investigate such facts. It 
cannot, I think, be questioned that an Inspector investigating the 
murder of Mr. Ashe was legally competent and bound in the course 


of his investigation to elicit the statements now in question; and . 


being so, I think the provisions of the section were so far satisfied 
and that to make the previous statements admissible it was not 
necessary that the Inspector should have been legally competent to 
investigate the conspiracy of which the accused have been con- 
victed. As to whether the Inspector to whom the statements were 
made was in fact legally competent to investigate the murder of 
Mr. Ashe, Section 156 of the Code of Criminal Procedure provides 


that any officer in charge of a police station “may, without the 


order of a magistrate, investigate any cognizable case which a court 
having jurisdiction over the local area within the limits of such 
station would have power to inquire into or try” and Section 551 
provides that ‘ Police Officers superior in rank to an officer in 
charge of a police station may exercise the same powers, through- 
out the local area to which they are appointed, as may be exercised 
by such officer within the limits of his station.” The learned 
judges forming the majority have found that there can be no ques- 
tion that the Inspector is a police officer superior in rank to an 
officef in charge of a police gtation, and also that as a member of 


the Provincial Department of Criminal Investigation, the “local . 
area ” within the meaning of Section 551 of the Code of Criminal’ 


Procedure, to which he was appointed, was the Presidency of 
Madras. The word Provincial is undoubtedly used as equivalent 
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tothe Presidency of Madras, which is one of the Provinces of 
British India ; and it isa matter of eommon knowledge that the 
department was constituted in pursuance of recommendation 35 of 
the Police Commission, 1902-1903, which is as follows:—* That 
there should be constituted in each province a Criminal Investiga- 
tion Department for the purpose of collecting and distributing 
information regarding organized crime, and to assist in the investi- 
gation of crimes when they are of such a special character as to 
render their assistance necessary.” Such investigation would neces- 
sarily take place in any part of the presidency in which these crimes 
should occur, and in these circumstances I think the Presidency may 
well be held to be the “local area ” to which the seven Inspectors 
in the epartment on whom the work of investigation must neces- 
sarily fall are appointed. The assassination of a Collector—a 


crime happily unprecedented in the history of the Presidency fors 


over fifty years—was obviously a crime of such a special nature 
as to render the assistance of the department necessary. The 
Inspector in this case had come down with the head of his 
department in connection with this murder. I think his evidence 
and the G. O. No. 913, Judicial, dated 2nd July 1908, which 
has been put in defining the relations between the Officers of the 
Criminal Investigation Department and the ordinary Police 
Officers of the Criminal Investigation Department and the ordi- 
nary police officers in the various districts of Presidency, was 
evidence sufficient to support the finding—though not perhaps so 
full as if this objection had been taken when the statements were 
tendered in evidence and had not been reserved for the argument 
after the evidence for both sides had been closed. I do not- think 
that these are matters which we should go into sitting here as a 
court of error under Clause 26 of the Letters Patent. I am also 
inclined to think that the word ‘ investigate’ in Section 157 of the 
Indian Evidence Act cannot be read as limited to investigation 
under the Code of Criminal Procedure, that the Inspector had been 
brought down from Madras specially to investigate the murder of 
Mr. Ashe, and that he was not only legally competent but under a 
duty to investigation to record the statements now in question. In 
the result, I hold there is no ground for interference under this 


head. 
The two remaining points certified by the Advocate-Gerfergl 


~ whether confessions by ap approver to a police officer are not ex- 


cluded both by Section 25 of the Indian Evidence Act and Section 
162 of the Code of Criminal Procedure may I think conveniently 
be dealt with together and the latter first, because as poinetd out in 
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Queen-Empress v. Bampu Lal.+ These three sections (Sections 25 
and 26 of the Indian Evidence Act, 1872, and Section 162 of the 
Code of Criminal Procedure, 1898) which were designed to guard 
against improper practices on the part of the police in obtaining 
statements from witnesses and confessions from the accused first 
made their appearance together as Sections 145 (now 162), 148 
and 149 of the Criminal Procedure Code of 1861; and Sections 
148 and 149 of that Code have since been transferred without 
material alterations to the Indian Evidence Act, 1872, where they 
appear as Sections 25 and 26; and as observed by Lord Blackburn 
in Mayor of Portsmouth v. Smith,2 “ where a single section of an 
Act is introduced into another Act, it must be read in the sense which 
it bore in the original Act from which it is taken, and consequently 
it is perfectly legitimate to refer ta all the rest of that Act in order to 
ascertain what the section meant, though those other sections 
are not incorporated in the new Act.” ‘This it seems to me 
is the proper method to apply even where, as here, the sec- 


tions have been introduced into a.measure of codification, and 


I am unable to attach much force to arguments depending 
on the position of Sections 25 and 26 in the Indian Evidence 
Act. As to whether the previous statements of the appro- 
vers to the police were inadmissible under Section 162 of the 
Code of Criminal Procedure, 1898, as previous statements of 
witnesses to the police, the Code of 1861, Section 145 (now section 
162) provided for the oral examination of witnesses by the police 
and permitted these statements to be taken down in writing “provi- 
ded that any statement so reduced into writing shall not be signed 
by the person making it, nor shall it be treated as part of the record 
or used as evidence.” Such statements were no doubt usually taken 
down in writing, and there does not appear to have been any at- 


tempt made.to give oral evidence of them to corroborate the wit- 


nesses under the Codes of 1861, 1872 or 1882, which in this respect 
were not materially different. By Act X. of 1886, Sectidn 6, Section 
162 of the Code of Criminal Procedure was altered by inserting 
into the section the word “shall” as shown in hrackets. “No 


statement, other than a dying declaration made by any person 


to a police. officer in the course of an investigation under this 
chapter shall, if reduced to writing, be signed by the person 
making it, or (shall) be used as evidence against the accused.” 
As thus altered the section appears to go still* further and to make 
statements to the police inadmissible whether they were taken down 
in writing or not. In 1898, an attempt was made by the prosecution 
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to use the previous statement to the police of an’ approver to 
corroborate him, but the statement was rejected as inadmissible 
under Section 162, Queen-Empress v. Bhairab Chunder Chucker- 
butty,1 and if the section, as it then was, had not been altered, there 
can be no doubt the statements now in question would have been 
inadmissible. In the Code of 1898 which came into force in 1899 
the provisions of Section 162 were altered. The. main alteration as 
pointed out in Dadan Gazi v. Emperor * was made for the purpose 
of setting at rest the controversy as to the circumstances in which 
the accused were entitled to have access to and make use of such ° 
previous statements of the witness to contradict them—a course the 
police had endeavoured to prevent by taking them down in their 
diaries which are privileged under Section 172. This was dealt 
with by a new Proviso entitling the accused to require the court to 
refer to such previous statements, and 1f the court thinks it expedie 
ent in the interests of justice to direct copies to be given to the 


‘accused. But as against this concession to the accused, the body 


t 


of the section was altered in such a way as to modify the absolute 
exclusion of such statements as evidence for the prosecution, con- 
tained in the Code of 1882 as modified in 1886, The present 
section runs thus :—‘ No statement made by any person to a police 
officer in the course of an investigation under the Chapter (XIV) 
shall, if taken down in writing, be signed by the person making it, 
nor shall such writing be used as evidence.” Here it is only the writ- 
ing that is excluded. The change of language must,:I think, have 
been deliberate and I am constrained to agree with the decision of the 
learned Judges, and with Fanindra Nath Banerjee v. Emperor 3 
and the judgment of Karamat Husain, J. in Rustam v. King 
Emperor,* that oral evidence of such statements is not inadmissible. 
On this point, am of opinion that there was no error in law. 


Going back now to the fourth point whether the statements are 
inadmissible, not under Section 162 of the Code of Criminal 
Procedure as previous statements of witnesses to the police, but as 
confessions made to the police under Section 25 of the Indian 
Evidence Act which provides that “ no confession made to a police 
officer shall be proved as against a person accused of an offence,” 
the question is, does the section mean that no confession to a police 
officer by an accused person is to be used against him, or that it is 
not to be used against others either ? The next Section 26 reMating 
to confessions made by accused persons in the custody of the police 
unless in the immediate presence of a Magistrate renders them inad- 


1. (1898) 2. C. W. N. 702. 2. (1903) I, L. R. 33 C. 1023. 
3. (1908) I, L. R. 36 C. 281. 4. (1910) 7 A. L. J. 468 
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missible as against such persons. The two learned Judges forming 
the majority see no reason, why any difference should be made 
between the two sections, and read Section 25 as also relating to 
confessions made by a person accused of an offence to the police, 
and as rendering such confessions inadmissible only as against 
them. Sankaran Nair, J. on the other hand thinks that confessions 
made to the police may have been considered to require more strin- 
gent provisions than confessions made by accused persons when in 
police custody to others, In accordance with the rule already stated, 
I proceed to consider the meaning and effect of these sections as 
first enacted in the Code of Criminal Procedure, 1861, Section 145 
of that Code (now Section 162) as already pointed out provides that 
statements of witnesses to the police if reduced to writing shall not 
be used asevidence. The following section then deal with the 

«confessions of accused persons to the police in the courses of investi- 
gations by the latter. Section 146 forbids the police to offer 
any inducement by threat or promise to. an accused person 
to make any disclosure or confession. Section 147 forbids 

. the police to record any statement or any admission or confession 
of guilt which may be made before him by an. accused -person. 
Section 148 (now Section 25 of the Indian Evidence Act) then 
provides that “no confession or admission of guilt made to a police 
officer shall be used as evidence against such person accused of any 
offence,” and Section 149 that “no confession or admission of 
guilt made by any person whilst he is in the custody of a police 
officer unless it be made in the immediate presence of a Magistrate 
shall be used as evidence against such person.” As I have already 
said, confession in these sections appears to mean confession by an 
accused person to the police in the course of an investigation under 
the chapter, and as before the passing of Section 30 of the Indian 
Evidence Act of 1872 confessions of accused persons could not be 
used against co-accused, such confessions could only be evidence 
against the accused persons making them, or to corroborate their 
evidence when they turned approvers, by treating their confessions 
as previous statements made by the witnesses under Section 31 of 
Act II of 1855 since reproduced as Section 157 of the Indian 
Evidence Act 1872. 


« Now it may be said on the one hand that as by Section 145 of 
the Criminal Procedure Code of 1861 immedgately preceding, the 
legislature had made an exception in the general law regarding the 
use of previous statements as corroboration restricting the use in 
. evidence of such previous statements if made to the police, whether 
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they amounted to confessions or not, and practically excluding 
them, it is not likely that they intended in Section 148 to introduce 
a further exception as to the use of previous statements which amount. 
to confessions; that, as observed by Miller, J. if any such fresh 
provision had been intended, it would have extended to exculpatory ` 
statements by accused personsas well as to confessions, and to 
confessions made by accused persons whilst in police custody under 
Section 149 (now Section 26 of the Indian Evidence Act) as well 
as toconfessions to the police themselves coming within Section 
148 (now Section 25 of the Indian Evidence Act). It may be said 
further that the language of Section 148 “no confession or admis- 
sion of guilt made to a police officer, shall be used as evidence against 
a person accused of any offence” is susceptible of the meaning 
that no confession made by such a person to the police should be 
used against him, and that in this respect the scope of the two Seo- 
tions 148 and 149 is the same, although in the latter the draftsman 
dealing with more complicated provisions has expressed his inten- 
tion with greater precision. These considerations appear to me 
to have considerable force in favour of a restrictive construction 
of the section. The result of such a construction, as already 
explained, would be that confessions regarded merely as previous 
statements to the police were practically excluded as corroborative 
evidence down to 1886, and absolutely excluded from 1886 down 
to 1898, and only became admissible owing to the change in Section 
162 of the Code of 1898. 


On.the other hand, as against this view there is the fact that 
the terms of the prohibition in Section 148 of the Code of 1861 and 
now in Section 25 of the Indian Evidence Act are prefectly general 
and as observed by Benson, J., a construction which renders state- 
ments which are inadmissible against the persons making them 
admissible against other persons is not one to be favoured. It is 
also perhaps worthy of note that confession to the police which 
come under Section 148 were forbidden to be recorded by 
Section 147, whereas there was no such prohibition as regards 
confessions made by persons in police custody which come 
under Section 149. The question then is whether giving due 
weight to all these considerations, as I have endeavoured 
to do, there is sufficient to require the court to put a 
restrictive construction upon the section or to justify it in so doing. 
Ihave felt great doubt upon this point especially in view of the 
difference of opinion among the members of the Court; and in 
these circumstances I think the safer, asit is certainly the simpler 


PART XIV.| THE MADRAS LAW JOURNAL REPORTS. 567 


course is to read the words of the section in their natural meaning 
without putting any restrictiye interpretation upon them, and so 
reading them I hold that these confessions were inadmissible even 
as corroborative evidence under Section 25 of the Indian Evidence 
Act. 


Jam, however, of opinion that the rejection of the statements 
made by the two approvers to the Inspector cannot affect the 
result of the trial. It has been held in a long catena of Indian 
cases that, in reviewing a case under Clause 26 of the Letters 
Patent, it is the duty of the court when it finds there has been a 
misreception of evidence to apply the provisions of Section 167 of 
the Indian Evidence Act, and not to reverse the conviction if it 
shall appear tothe court that “independently of the evidence 
objected to and admitted there was sufficient evidence to justify the 
decision,” the decision here being that of the original tribunal. 
Hitherto this jurisdiction under Clause 26 has only been exercised 
in jury cases where of course no reasons were given for the verdict, 
and the court of review was perforce bound to go into the evidence 
itself for the purpose of seeing whether or not the remaining 
evidence justified the decision of the jury. Inthe present case 
under Section 11 (3) of the Criminal Law Amendment Act, 1908, 
the decision is that of the majority of the Court, and the reasons 
for that decision have been given in a most careful and elaborate 
judgment. Now discarding the previous statements of the two 
approvers to the Inspector, we find that, within a few days 
after these statements, the approvers made statements to the same 
effect before a Magistrate, Mr. Cox, as to which no question of 
inadmissibility arises, and the learned Judges have observed that, 
even if the statements to the Inspector are discarded and only these 
recorded by Mr. Cox are considered, they find it impossible to 
accept the defence theory that the approver’s story was concocted or 
tutored, and, from a perusal of the Judgment, it is perfectly plain 
that discarding the statements to the Inspector they accepted the 
evidence of the two approvers as generally truthful, and acted upon 
it as they were entitled to do. Here I may observe that the learned 
Judges had before them the fact, which was properly in evidence, 
that before their statements to Mr. Cox the approvers hade made 
still earlier statements to the Inspector at a time and under circum- 
stances which in their opinion negatived the ‘concoction at that 
stage of such a story as they afterwards told to Mr. Cox and in the 
witness-box; and they were, I think justified ina view of all the 
circumstances in rejecting the suggestion of subsequent concoction 
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King- inthe interval between the two sets of statements, unless sup- 
Emperor . ported by a reference to the earlier statements which were available 
ees to the defence under the proviso to Section 162 of the Code of 

Naka’ 


pii Criminal Procedure, and would not, as we now know, have sup- 
Wallis.J. ported it. If then the Court had rejected the statements made to 
the Inspector and still convicted the accused, it would have been 
impossible for us to say that there was not:sufficient evidence to 
justify their decision, and it appears to me to be equally impossible 
for us to say so, when in effect the learned Judges tellus that 
though considering the evidence admissible they did not consider it 
necessary to base their decision upon it and were prepared to 
convict without it. 


I think therefore the application must be dismissed. 


` Miller, J—On the preliminary question I do not think I can, 
usefully add anything to what has already been said. I agree with 
the opinions of Benson and Wallis, JJ. 


On the first point in the Advocate-General’s certificate I have 
a few words to say but having had an opportunity of perusing the 
judgments written by some of my learned colleagues I do not think 
it necessary for me to discuss the decided ‘cases bearing on the 
subject. On the effect of the decisions I agree with what has just 
been read by Wallis, J. | 


I consider that the majority of the Special Bench have - 
correctly laid down the law, and that it is not the law that special ' 
circumstances must be found to exist before an accomplice’s state- 
ment-can be acted upon without corroboration. To hold soas a 
matter of law would, it seems to me, deprive the court of the 
discretion given by Section 114 of the Indian Evidence Act to raise 
or not to raise the presumption—would in effect substitute the phrase 
‘shall presume’ for “ may presume’ in that section. 


I do not dissent from the decisions which have held that 
ordinarily asa matter of practice a court should not accept the 
uncorroborated evidence of an accomplice as sufficient evidence to 
support a conviction, but it is impossible consistently with the Indian 
Evidence Actto hold thatas a matter of-Jaw the presumption 
must be raised, and rebutted by special circumstances or by 
corroboration. 


9 
Iam not sure th&t the conclusion of Sankaran Nair, J., stated 
at page 61 of the printed judgments, differ materially from those of 
the other.two learned Judges, but if he intended to lay it down as 
law that a conviction is illegal which is based upon thè uncorrobo-: 


t 
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rated evidence of an accomplice, unless something which amounts 
in law to a ‘special circumstance’ be found by the judge or 
jury, then it seems to me he goes beyond the statement of the 
English law accepted from ‘Taylor on Evidence’ by the L. C. J. 
in R. v. Tate,1 for that statement, so far as I am at present 
concerned with it, is only to the effect that the respect habitually 
paid by Juries to the advice of judges has given rise to a settled 
practice not to convict upon the uncorroborated evidence of an 
accomplice except in very special circumstances. Consequently, as 
I understand it, judges are bound by law to advise juries to adhere 
to this practice, but it does not follow that juries are bound as a 
matter of law to do so. . 


In the present case, the majority of the Special Bench have 
given reasons for deeming the accomplice to be credible witnesses 
"in the circumstances of the case, and Mr. Govinda Raghava Aiyar 
had consequently to argue that ‘special circumstances’ are circums- 
tances differing in quality from those which are ordinarily applied 
as tests of the credibility of witnesses on whom there rests no taint 
` of complicity in the crime with which the accused is charged. 


To accept this contention would,to my mind, be to introduce 
into the law on this subject an additional and entirely undesirable 
and unnecessary element of artificiality; the contention itself is 
perhaps an illustration of the danger of adopting the suggested 
rule as a rule of law. 


I concur on the second point with the majority of the Special 
Bench, when they hold that the previous statements of accomplices 
are admissible under Section 157 of the Indian Evidence Act to 
corroborate their testimony given at the trial. . 


It was not denied that such statements ‘cannot having regard 
to Section 157 of the Indian Evidence Act, be excluded if made in 
‘the circumstances set forth in the section, and inasmuch as the 
section expressly admits them in order to corroborate the testi- 
mony of a witness, it necessarily follows that they are legal 
corroboration of the evidence given at the trial. 


The words of Section 157 of the Indian Evidence Act cannot 
be controlled by the illustrations to Section 114, a section which 
treafs of presumptions whjch may be made: but the evidence 
admitted under Section 157 may be so far affetted by the illustra- 
tions to Section 114 that the corroboration afforded by it might, 
conceivably, not be in law sufficient corroboration to justify the 

i. (1908) 2 K. B. 680. ` 
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court in acting on the evidence given at the trial. Consequently 
I must take it, I think, that the Advocate-General suggests for our 
consideration the view that the phrase ‘corroborated in material 
particulars’ in illustration (6) to Section 114, is a technical term 
connoting a corroboration different from that of Section 157, in 
fact a corroboration by independent or untainted evidence. I am 
unable to find reason to accept this view as a matter of law. The 
evidence, I conclude, is admissible as corroboration and whether 
it is sufficient or not to justify the court in believing the evidence 
given at the trial is a question of the weight to be given to it and 
not a question of law. 


I‘do not think that I can usefully add much to what has 
already* been said upon this point by Wallis, J. whose judgment 
I have had an opportunity of reading: I concur entirely in his con- 
clusions as to the law. 


I may point out that the learned Judges in Queen Empress v. 
Bepin Biswas,+ declined to consider whether the rule should be 
‘ extended’ to the case of previous statements made before arrest, | 
and that Sankaran Nair, J. (at page 63) is prepared to hold that 
there might possibly be a difference where the previous statement 
of an accomplice is made at’ a time when there was no inducement 
to make a false statement and in circumstances which indicate 
that it is true. 


But if previous statements made under some circumstances 
are sufficient corroboration, then it seems to me very difficult to 
lay down as a matter of law the rule suggested by the Advocate- 
General, simply because, in our opinion, such cases are fewer than 
those in which the previous statements are valueless. And there 
is no need for us to try to do so: the discretion given to Judges 
and juries in weighing evidence is all that-is required, and no rule 
is in my opinion wanted except to secure that Judges and Juries 
dealing with facts shall have fully before them the defects inherent 
in the evidence of accomplices and the tests which experience has 
shewn to be the best aids in estimating its real value in the parti- 
amet case. 


‘I see danger and not safety in ruling out as inadmissible in 
the case of accomplice witnesses any teSts of credibility which are 
available in the case of other witnesses whether the test applied 
tends to confirm or to discredit the evidence. 


Nie er 


1. (1884) I. L. R. 10 Cal. 970, 
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The third point.—I do not think that our decision upon points King- 

3, 4 and 5, can affect our ju€gment on the case, because it seems Emperor — 
to me quite clear from their judgment that the Chief Justice and Ps 

R ‘ : : Nilakanta, 
Ayling, J. were prepared to arrive at the conclusion at which they ot 
did arrive whether the evidence of Veeraraghava Aiyar proving Miller J. 
previous statements of the accomplices, Arumugam and Soma- 
sundram, is admitted or rejected. It seems therefore, to me really 
unnecessary to express any opinion upon these three points, but I 


follow my learned colleagues in doing so. 


So far as the 8rd point is concerned the decision of the 
majority is correct, if Inspector Veeraraghava Aiyar was legally 
competent to investigate the ‘fact’ within the meaning of Section 
157 of the Indian Evidence Act: that is for the most part ‘a ques- 

-tion of fact and the evidence bearing on this point was put before 
us at the hearing. It shows that the Inspector was deputed by 
Mr. Thomas, the Inspector would be legally competent to make the 
investigation for which he was deputed. In the absence of any 
statement by Mr. Thomas to the contrary I consider that the deputa- 
tion to assist in making of searches equivalent to an authority to the 
Inspector to assist at an investigation: the making of searches is 
investigating within the meaning of that word in the Criminal 
Procedure Code, if that be necessary ; the investigation in question 
was not the collection of evidence to determine who murdered the 
Collector of Tinnevelly ; the assassin had killed himself and no in- 
vestigation was wanted : the investigation was to collect evidence to 
establish a charge of abetment of the murder, to ascertain who were 
the instigators of the crime. The existence of the conspiracy 
alleged by Arumugam was relevant to the issues involved in that 
investigation and the statement of Arumugam was therefore rele- 
vant to that investigation, and it makes no difference that the 
conspiracy alleged by Arumugam has not been shéwn at the trial 
to have been a conspiracy of abettors of the particular murder in 
question. Whether ‘the fact’ of Section 157 of the Indian Evidence 
Act be here the truth of the statement of Arumugam or the exist- 
ence of a conspiracy to murder, Veeraraghava Alyar was compe- 
tent to investigate it so far at any rate as he could do so in the 
course of his searches at Tuticorin. 


"Of course it is possible that his authority was only to guard 
the door or make or copy a list of papers or carry boxes or dig up 
floors, but I am not prepared to presume that that was what was 
expected ‘of an officer of the rank of an Inspector of the Criminal 
Investigation Department. I therefore find nothing in the evidence 


t 
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King. put before us to require me to hold that the Chief Justice and 


Emperor Ayling, j. were in error on this point.e 
Us 


Nilakanta, The fourth point:—On this point I am of opinion that there 
is no error of law in the judgment of the Chief Justice and Ayling J. 


Miller J. : 

I agree with those learned Judges that there is no difference, iu 
the object of Sections 25 and 26 of the Indian Evidence Act; that 
both are aimed at the same mischief: and I have not been satisfied 
that that there is any substantial reason for attributing to the 
legislature an intention to place a confession made toa police 
officer on a different footing from one made bya person in the 
custody of the police. Consequently I approach the consideration 
of this, question from the point of view that, as Section 26 
applies only to the proof of a confession as against its 
maker, so it should be held that Section 25 has a similar scopes 
unless we are bound by its language or for some other reason 
to give it a wider application. Now Sections 25, 26 and 27 of the 
Indian Evidence Act were imported into the Indian Evidence Act 
from the Criminal Procedure Code of 1861, where they were placed 
among the provisions dealing with the powers of police officers in 
making investigations into cases of alleged offences. So far as I 
know there was at that time, that it is in 1861, no provision in the 
law of evidence as administered in India, corresponding to Section 
30 of the Indian Evidence Act of 1872 ; and so there is no apparent 
reason why it should suggest itself to the framers of the code that 
it was necessary to provide for the case of the use-of a confession 
as against any person other than the person who made it. These 
sections of the Code of 1861 were not dealing with the question of 
witnesses in criminal trials or with a consideration of what might 
or might not be corroboration of the testimony of witnesses in such 
trials and Sections 147, 148, 149 and 150 of that Code are Clearly 
intended to render it, so far as possible, useless for police officers 
to extract cénféssions from accused persons for use at their trial. 
They are not and could not be meant to prevent the taking of con- 
fessions by the police in all circumstances, even as aids to investi- 
gation: Section 147 permits the police officer to make a note for 
his own information of a confession made to him. 


By Section 147 of the Code of Criminal Procedure of 1861 .a 
police officer is prohibited from makinga record of a confession, 
except for his own information, when the confession is made by 
“a person accused of any offence,” that is to say, as I understand 
it, a person against whom there is a ‘case’ which is being investi- 
gated under Section 135 (vide Section 144). Section 148 forbids the 


-+ 
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use of any-confession made to a police officer, as evidence against — 


‘a person accused of any offence,’ that is to say, or so it seems to 
me, the same person whose confession the police officer is forbidden 
to record except for his own information. Then Section 149 makes 
a similar prohibition of the use as evidence against the maker of a 
confession made by any person while he is in the custody of the 
police. 


The case having been investigated, the person accused of any 


offence is put on his trial: the confessions made by him to the 
police officer, or while in custody of the police officer, are not to be 
used as evidence against him. 


That, it seems to me, is the natural meaning of these „ provi- 
sions, and the only meaning appropriate to them having “regard 
to their position in the Code of Criminal Procedure. In short 


they have nóthing to do with the statements of witnesses. I am 


not at all pressed by the difference in language between Section 
148 and Section 149 of the Code of Criminal Procedure of 
1861, because I think a careful examination of the two sections 
will shew that, in order to express clearly and at the same time 
correctly and elegantly the particular position dealt with by Sec- 
tion 149, it may very well have been deemed necessary to depart 
from the brief and succinct diction of Section 148. I think then 


there can be very little doubt that in the Code of 1861, both these 


sections were intended to prevent the use, as evidence against the 
maker, of confessions made actually or in effect to police officers. 


Then the sections are imported without material alteration of 
language, into the Indian Evidence Act of 1872, and I am. unable 
to find any reason to give them a more extended meaning than 
they bore in the Code of 1861. For prima facie the law of evi- 
dence does not allow the use of a confession, which is a form of 
admission, as evidence against any person except the maker; Sec- 
tion 30 provides for a particular and exceptional case: and that 
being so there seems no reason to suppose that the legislature in 
transferring Sections 148 and 149 of the Criminal Procedure Code 
of 1861 to the Indian Evidence Act, had any intention of extend- 
ing their application. On the other hand, had there been any such 
intention I should have expected to find an alteration in the lan- 
guagé of Section 26 in the Indian Evidence Act, so as to extend that 
section to cases other than that of the maker of the confession. 


It has to be remembered too that the confession of a witness is 
not used as confession at the trial of some one else: it is not used 
as am admission: it is put in to corroborate or to contradict the 
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witness: and Section 25 of the Indian Evidence Act was not, as I 


understand the matter, concerned with the statements of witnesses. 
If used for corroboration the confession is put in to shew that cer- 
tain allegations made by the witness at the trial of those persons, 
were made by him at some earlier period, at a time when or under 
circumstances in which it may be regarded as somewhat probable 
that he might have been telling the truth. And I am unable to see 
that it is more dangerous to allow a witness to be corroborated by 
a self-incriminating statement made to a police officer than by a 
self-exculpatory statement to the same officer. 


On the other hand Section 30 seems to indicate that in the 
view of the legislature a man is less likely to make false accusa- 
tions against others when he is incriminating himself as well as 
them. I agree, then, with the dictum of West, J. » in Queen-Empress 
v. Tribhovan Manekchand,+ and am of opinion that the Chief 
Justice and Ayling, J. were right as ‘regards this point of the 


Advocate-General’s certificate. 


I may add that I do not think the cases dealing with the Sec- 
tion 30 have any great bearing on the question which I am discus- 
sing. It is true that the learned Judges in one case, Emperor v, 
Harisingh Ganpatsing,? remark that their conclusion is confirmed 


‘by the language of Section 25, but it is impossible from this to 


draw the inference that they considered the question we have to 
deal with, while it is quite possible to arrive at their conclusion by 
reading Sections 30 and 25 together without affecting the present 
question in any way. 


Fifth pomt.—On this point I desire only to say that the 
language of the section and the history of the various amendments 
made from time to time constrain us to accept the law as laid 
down by the learned Judges of the Special Bench. ) 


. There Ís no ground on which we can interfere with the decision 
of the Special Bench and the petitions of the accused must be dis- 
missed : and as I have said the same result is arrived at if I am 
wrong, and if the evidence of Veeraraghava Aiyar is excluded so far 
as it relates to the previous statements made by Arumugam and 
Somasundram., 


Abdur, Rahim J —Fourteen persens were tried on charges 
under Section 121 A, Indian Penal Code, and Section 302, Indian 
Penal Code, read with Sections 109 and 111, by a Special Bench of 
three learned Judges (the Chief Justice, Sankaran Nair and Ayling, 


ie ee ee ae 
i. (1884) I. L. R. 9 B. 131 at p. 134. 2. (1910) 12 Bọm. L. R, 899, 
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JJ.) constituted under the provisions of the Indian Criminal Law 
Amendment Act (XIV of 1908) which provides for the speedy trial 
of certain offences. The trial was held without a jury in accord- 
ance with Section 11 of the Act, and the Bench unanimously found 
thatthe charge under the latter sections of abetment of murder was 
not proved against any of the prisoners and acquitted them all under 
that head of the indictment. But upon the remaining count, viz., 
the charge of conspiring to wage war against the King-Emperor, 
the learned Judges did not agree with respect to the case against 
all the accused : the Chief Justice and Ayling, J. came to the con- 
clusion that the charge was substantiated against 9 out of the 14 
persons tried but not against the rest (i. e., the 9th, 10th, 11th, 12th 
and 13th accused) while Sankaran. Nait, J. was of opinion that the 
Crown failed to establish the case not only against the five persons 
acquitted by the majority of the Bench but also against four other 
accused persons (viz., those mentioned and the 3rd, 4th, 5th, and 
7th.) The Judges were unanimous in finding four of the prisoners 
guilty, namely, the Ist, 2nd, 6th and the 14th accused. Under 
Section 11 of the Act referred to judgment was pronounced in 
‘ accordance with the opinion of the majority and sentences were 
passed accordingly. l 


The case is now brought before us under Article 26 of the 
amended Letters Patent of this Court upon a certificate granted 
by the Advocate-General on a petition presented to him by 
the accused Nos. 3, 4, 5, 6 and 7. The present Advocate- 
General who appeared for the Crown has taken the preliminary 
objection that Article 26 of the Letters Patent has no application 
to a case tried in accordance with the provisions of the Indian 
Criminal Law Amendment Act and we have therefore no jurisdic- 
tion to review the case. That Article must be considered in con- 
nection with articles 22, 23, 24 and 25. Article 22 defines the local 
limits of the ordinary original criminal jurisdiction wich mainly 
coincides with the local limits of its ordinary civil jurisdiction and 
Article 23 empowers the High Court in the exercise of such juris- 
diction to try all persons brought before it in due course of law. 
Then article 24 declares that in addition to its ordinary original 
criminal jurisdiction the High Court shall have extraordinary ori- 
ginał criminal jurisdiction oyer all persons residing in places within 
‘the jurisdiction of any court subject to the superintendence of the 
High Court—the prisoners here answer the description—and_ shall 
have authority to try at its discretion any such person brought 
before it on charges preferred by the Advocate-General or by any. 
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Magistrate or other officer especially empowered by the Govern- 
ment iw. this behalf. Article 25 next lays down that the accused 


-hasno right of appeal to the High Court from any sentence or 


order passed in any criminal trial before the courts of original 
criminal jurisdiction which may be constituted by one or more 
judges of the High Court but that it shall be at the discretion of 
any such court to reserve any point or points of law for the opi- 
nion of the High Court. Article 26 provides that on such a 
point or points being so reserved or on its being certified 
by the Advocate-General that in his opinion there is an error 


in the decision of a point of law decided by the court of 


original criminal jurisdiction or that a point of law which has been 
decided by the said court shall be further considered, the said court | 
shall have full power and authority to review the case or such part 
of it as may be necessary and finally:determine such point of law, 
and thereupon to alter the sentence passed by the court of original 
jurisdiction and pass such judgment and sentence as to the High 
Court shall seem right. It is argued on behalf of the Crown that 
the court of original criminal jurisdiction referred to in Articles 25 
and 26 refer to the court exercising the ordinary and extraordinary 
original criminal jurisdiction mentioned in Articles 22, 23 and 24 
and that the trial in this case was not held in the exercise of either 
description of jurisdiction. I think there is force in the first part 
of this argument as both articles 25 and 26 speak of the court 
of original criminal jurisdiction, apparently meaning the court 
exercising the ordinary or extraordinary criminal jurisdiction 
of the High Court mentioned in Articles 22, 23 and 24. In 
fact these articles confer such plenary jurisdiction on the High 
Court that it may well be inferred that it, was not within the 
contemplation of the Letters Patent that the High Court should 
be called upon to exercise original criminal jurisdiction in any 
case not covered by these articles. It is, however, conceivable, 
though very unlikely, that the Indian Legislature may confer 
original criminal jurisdiction on the Madras High Court in cases 
which do not fall within the ambit of its ordinary or extra- 
ordinary jurisdiction. To these cases Article 26. would not 
perhaps be applicable, but I have no hesitation in holding that the 
contention of the Advocate-General that the present is such a case 
is clearly untenable. The prisoners, are all residents of* the 
Madras .Presidency® and over them the Court undoubtedly’ 
have jurisdiction under the first part of Article 24. It is there- 
fore apparently not a case in which the High Court has no 
jurisdiction under the Letters Patent but derives its jurisdiction from 
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a special statute. Nor is there anything in the Indian Criminal 
Law Amendment Act to suggest that the legislature was conscious 
that it was conferring a jurisdiction on the High Court which it did 
not already possesss. The Act proceeds on the assumption that the 
Magistrate who held the enquiry should commit the persons charged 
to the High Court to whose superintendence the Magistrate is 
subject (see Sections 3 and 5). It no doubt makes a radical change 
in the procedure to be pursued inthe trial at the High Court by 
enacting that the trial shall not be by a jury,and to this extent the 
change is no doubt-one affecting the forum of trial. But it does 
not purport to affect the jurisdiction of the High Court as confer- 
red upon it by the Letters Patent; it only regulates the manner of 
the exercise of its jurisdiction, That the question whether a trial 
should be held by a judge and a jury or otherwise is not to be 
¿treated as one relating to jurisdiction is also amply indicated by the 
fact that it is not Articles 22, 23 and 24 of the Letters Patent, by 
which jurisdiction is given to this Court in criminal cases, that 
require that trials should be held by a judge and a jury; that matter 
is dealt with by Article 38 which regulates the procedure in trials. 
The argument on which the Advocate-General lays the most 
emphasis is that the High Court in its extraordinary jurisdiction can 
only try such persons as are brought before it ‘on charges 
preferred by the Advocate-General’—which is not the case here— 
‘or by any Magistrate or other officer expressly empowered by the 
Government in that behalf,’ and that in this case the Magistrate 
who committed the accused for trial to the High Court could not 
be taken to have preferred the charges within the meaning of 
Article 24 as he did not derive his authority to do so from 
the Government but from the ‘legislature. It does not seem 
to me that there is any force in this contention. The Sub- 
Divisional Magistrate of Tinnevelly who committed this case was 
undoubtedly appointed to his office by the Government and 
it was by virtue of that office that he took cognizance of the 
offence and preferred charges against the accused in accordance 
- with the provisions of the Criminal Procedure Code. Then the 
Local Government under Section 2 of the Indian Criminal Law 
Amendment Act directed that the provisions of that Act should 
apply to those prdteedings, that is, among other matters, the 
Magistrate who had taken gognizance of the offence should send 
the accused to the High Court for trial upon charges to be framed 
by him. This is therefore clearly a case in which the Magistrate 
‘was ‘ expressly empowered by the Government’ to prefer the charges 
on which the accused -were tried by. the High Court, even giving a 
*12 
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narrow and literal meaning to these words. But I may observe 
that the words ‘expressly empowered by the Government ’ were not 
in my opinion intended to be used in a narrow sense. If the 
contention of the Advocate-General were well-founded, there could 
be no doubt that when a European British subject is charged 
with an offence punishable with death or transportation for life 


‘and the District Magistrate enquires into it and commits the 
‘accused to the High Court under the provisions of Sections 443 


and 447, Criminal -Procedure Code, such Magistrate would ‘not be 
deemed to be ‘expressly empowered by the Government’ to prefer 
charges against the accused within the meaning of Article 24 of 
the Letters Patent but I do not think the application of article 26 
to such a case has ever been orcan be doubted. I may mention 
that in Queen Empress v. O’Hara, which was a case of that 
nature, no such objection so far as it appears from the report was. 
taken to the jurisdiction of the High Court to review the case under 
Article 26, 


It has further been urged by the Advocate-General the object 
of the Indian Criminal Law Amendment Act is to provide for the 
speedy trial of offences of a particuiar description and if Article 26 
of the Letters Patent applied this object would be frustrated. I do 
not think there is any force again in this argument. The mode in 
which a speedy trial was to be secured is specified in the Act itself, 
namely, by providing that the enquiry by the Magistrate should be 
held in the absence of the accused who is not to be ‘represented at 
all during the enquiry, that the commitment is to be to the-High 
Court instead of to the District Sessions Court so as to obviate an 
appeal, and the trial is not to be with a jury. If in addition, the 
legislature wanted to enact that it would not be open to the Special 
Bench to obtain the opinion of the High Court on any question of 
law however vital in its bearing on the trial in which such Bench 
may entertain a doubt, or that it should not be within the power 
of the High Court to prevent a miscarriage of justice due to an 
erroneous decision on a point of law, however manifest, one would 
expect such a declaration to have been made in absolutely clear 
and unambiguous language. 


I over-rule the preliminary objection. , 


I purpose to consider the.questiqns raised by the first etwo 
paragraphs of the ctrtificate together. The first paragraph requires 
us to consider what the law is on the subject of an accomplice’s 
evidence and whether the law is correctly stated in the judgment of 


1. (1890) J, L. R. 17 C. 642. 
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the majority of the Special Bench, and the second paragraph raises King- 
the question whether the majority of the Court are right in their Emperor 


view that the previous statements of an accomplice can be regarded rae 

as such corroboration ‘of his evidence in court as the law requires. 
I may observe that these two grounds of the certificate are eee 

anim j. 


couched 1 in absolutely general terms but it is clear that the intention 
S of the Advocate-General was not to raise mere abstract questions 
‘of law without reference to the circumstances of the case in which 
“the view. of law of the majority of the Special Bench which we are 
asked to reconsider was expressed and applied. I shall therefore 
briefly state the circumstances in which the various questions of 
law have arisen. So far as some of the prisoners are concerned, 
namely, those whom Sankaran Nair, J. alone has acquitted, the 
. evidence of the Crown, apart from evidence relating to the general 
“circumstances of the case, consisted principally of the testimony of 
three approvers, Arumugam, Somasundram and Ramaswami; and 
the statements which are sdid to have been wrongly admitted or 
used as corroborative evidence are statements made by ‘these men 
on several occasions before trial. In dealing with the question 
whether the way in which the learned Chief Justice end Ayling, J. 
approached the consideration of the evidence of these approvers 
involves an error in law, one has to bear in mind the nature of the 
crime to which the approvers speak, the part which they themselves 
played in it and the circumstances in which they have come forward 
to give evidence for the Crown. As unanimously found by the 
Special Bench, Nilakantan alias Brahmachari (lst accused) who 
had been engaged for some time in journalistic work of a more or 
less seditious character set on foot early in April 1910 the conspiracy, 
the subject of the first count, for the purpose of overthrowing the 
British rule‘ by means of a simultaneous massacre of all Euro- 
peans on a day to be subsequently fixed.’ This plan which was as 
original as it is startling in conception was thought of, because all 
other methods which had been tried before by those who have been 
engaged in the criminal conspiracies against the Government which 
have come to light in recent years in some-parts of India, such as 
preaching, writing in newspapers and isolated assassinations, had 
failed. Nilakantan. found some co-adjutors; according to the 
finding of the majority of the Bench his confederates would be 
about twelve in number irfcluding the approyers, besides two or 
three more men who have not figured in-the case, and in the view 
taken by Sankaran Nair, J. about seven. Of these, the accused 
Sankarakrishna Aiyar (accused No. 2), one Vanchi and the approver, 
Arumugam, appear to have been the most active adherents of 
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Nilakantan. .The evidence of conspiracy consists of the oaths 


‘taken by the conspirators at three distinct meetings—the first ata 


place called Tenkasion the 10th April 1910, the second at Tuti- 
corin in the middle of July and the third which was held at Punalur 
after the second meeting—to the effect that they would kill all 
white men on one and the same day when there was to be a general 
rising throughout the country and that they would sacrifice their 
lives and their properties in order to carry out the design. The oath 
was written ina piece of paper and all, who agreed to join the 
movement, pricked their thumbs and affixed their thumb impression 
in blood on the paper. The papers are not forthcoming. But 
according to the approvers, Nilakantan, Sankarakrishnan, Madathu- 
kadai Ghidambaram Pillai (Accused Nos.'1, 2 and 3) and the 
approver Arumugam (6th prosecution witness) took part in the first 
meeting, the 1st, 2nd, 4th and 5th accused and all the three appro- * 
vers took the oath at the second meeting, and the accused Nos. 1, 2, 
6, 7,8, 9 and 14, Vanchi and five other men took the oath at the third 
meeting which was held some time in August 1910. Nothing how- 
ever, so far as it transpires in the evidence, seems to have been done 
to carry out the seditious design either in the shape of collecting arms 
or men in any other way whatsoever. Having regard to the 
obscure and humble position in life of the conspirators, the abso- 
lute lack of any means at theircommand to carry out a plan which 
from its magnitude, no less from its character, would be regarded 
by most people as one impossible of achievement, I think the 
majority of the Court was justified, if I may be allowed to say so, 
in regarding the conspiracy as something contemptible,.so far as 
the possibility of its leading to any result is concerned. In all 
probability the idea would have died a natural death and would 
not even have been heard of except for an event which, in the 
language of the judgment of the majority of the Court, has little or 
no bearing ,on the charge of conspiracy. Vanchi who’ was an 
ardent follower of Nilakantan’s teachings shot down Mr. Ashe, the 
Collector of Tinnevelly, on the 17th June 1911, and himself com- 
mitted suicide on the spot. The motive of the murder was 
evidently political but, as pointed out in the judgments of the 
Special Bench, the offence was not committed tn pursuance of 
the conspiracy with which the prisoners are charged, it was in fact 
an act done in direct violation of the*plan decided upon at the 
meetings. The majority of the Bench observe ‘ the evidence as to 
the circumstances in which the murder was committed has -very 
little, if any, bearing on the question whether the accused or any-of 
them are guilty under Section 121 A of the Indian Penal Code.’ 
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Nevertheless, the conspiracy charged against the prisoners is a 
grave offence against the State and the legislature attaches to it the 
most serious penalties. The three approvers: who admit having 
taken part in such a conspiracy were permitted to give evidence 
against the prisoners: under pardon granted to them by the Magis- 
trate under Section 337, Criminal Procedure Code, ‘ on the condition 
“of their making a full and true disclosure of the whole of the 
circumstances within their knowledge relative to such offence and 
to every other person concerned whether as principal or abettor, in 
the commission thereof,’ These persons, if found not to have com- 
plied with the condition of pardon, whether by wilfully concealing 
anything essential or by giving false evidence may be tried for the 
‘very offence in respect of which the pardon was tendered,or for 
any other offence of which they appear to have been guilty in 
connection with the same matter and the very statements made by 
them may be given as evidence against them when they are placed 
‘ on their trial after the pardon has been forfeited. The approvers 
in this case are therefore men who were giving their evidence with 
halters round their necks, to use an expressive phrase which I 
believe occurs in one’ of the numerous cases cited at the bar on the 
subject’ of accomplice’s evidence. The probability that persons in 
their perilous position would attempt to purchase immunity for 
themselves by falsely implicating innocent men is so great, that, 
apart from any special rule of law that may or may not exist as to 
the necessity of requiring ccrroboration of accomplice’s evidence 


generally, it is obvious to dne’s common sense that the danger of 


acting upon such witnesses’ word alone against the accused persons 
must be grave indeed. I would not for my part hesitate in saying 
that a conviction founded on evidence of this character must be 
wrong as being based on absolutely unsafe materials unless there 
are to be found in the case the amplest guarantees of ifs truth 
derived from circumstances and evidence altogether independent 
of these witnesses’ statements. i 


The certificate of the Advocate-General in its first paragraph 
assumes that the majority of the Special Bench have in fact acted 
upon Arumugam’s and the other approvers’ evidence without any 
corroborative evidence ; evén if that were so, we should be power- 
less to interfere unless it was made out that in so acting or in the 
way they have dealt with that evidence the learned Judges have. 
committed anerror inlaw, It is important at the outset to know 
in what light they have regarded the approvers’ evidence’ and 
what use they have made of it. As I read their judgment they are 
of opinion that this evidence from.its very nature must be received 
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with caution and care and that, though it was correct to say as con- 
tended for on behalf of the defence that it was not open to them 
in law to act upon it, yet, they would not feel themselves safe in 
accepting such evidence in so faras it affected the prisoners without 
corroboration. There are passages in the judgment of the majority 
of the Bench which go to show that they were prepared to believe 
the general truth of the approvers’ story apart from any corrobora- ° 
tive evidence, but none from which it can be reasonably inferred 


_ that they would have accepted that evidence alone as sufficient to 


prove the complicity of the prisoners. On the other hand, they 
attach the utmost importance to certain previous statements of the 
approvers as corroborative of their evidence in court and ‘when 
they came to consider the case of the Crown against the : 
accused persons individually they take care to state whether the 
corroborative evidence, such as it is, implicates or does not 
implicate particular prisoners. As regards the law regarding accom- 
plices’ evidence generally the majority of the Special Court lay 
down that the law does not prohibit the conviction of an accuséd 
person on the uncorroborated testimony of an accomplice, but that 
at the same time in accepting such evidence the Court must act with 
the greatest possible caution. These are their words, “In the 
case before us we are judge and jury. We have to direct ourselves. 
The proper direction’ seems to us to be—consider the evidence of 
the approvers, always bear in mind that it is tainted evidence, 
scrutinise it with the utmost care, accept it with the greatest caution, 
consider it in the light of the circumstances in which it is given and 
in the light of all the other circumstances in the case of which evi- 
dence is legally admissible. Then, if you believe it, act on it even 
if there is no corroboration in the strict sense of the word. If you 
do not believe it, reject it.” So faras these statements go, I do 
not think they can, in my opinion, be said to contain ah erroneous 
proposition of law. I may observe however that the learned Judges 
undoubtedly? lay emphasis on that aspect of the law according to 
which a conviction founded upon the uncorroborated testimony of 
an accomplice is not illegal. But they do so apparently to meet 
the extreme arguments of the pleaders on behalf of the accused to 
the contrary and not because they were prepared in the case before 
them to act upon such evidence. 


The first question raised by the cértificate is stated in these 
words: “That in my judgment the opinion of the majority of the 
court that the evidence of an accomplice need not be corroborated 
in material particulars before it can be acted upon, and that it 


would be open to the court to convict on the uncorroborated testi- 
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mony of an accomplice if the court was satisfied that the evidence 
was true, requires to be further considered ; and it requires to be 
further considered whether Section 133 of the Indian Evidence Act 
read with Section 114, illustration (b) does not merely intend to lay 
down that a conviction upon the uncorroborated testimony of an 
accomplice is not illegal where the presumption of untrustworthi- 
ness attaching to the evidence of an accomplice is rebutted by 
special circumstances.” If we take the two statements independent- 
ly of each other and the first part of the paragraph to mean that 
the majority of the Bench were wrong in stating as a general pro- 
. position that the law permits of a conviction on the uncorroborated 
testimony of an accomplice, then there can be no doubt that the 
Advocate-General’s objection is untenable and for this purpose it 
is sufficient to refer to the clear language of Section 133 ‘of the 
Indian Evidence Act. But I do not think that that is what the 


Advocate-General meant. Both parts of the first paragraph of the 


certificate must be read together and so read what the certificate 
really means is that the Judges’ statement that the law permitted 
of a conviction being based on the uncorroborated evidence of an 
accomplice is inaccurate inasmuch as it does not add the necessary 
qualification that, apart from any special circumstances, the Court 
ought to raise the presumption spoken of in Section 114, illustration 
(b), that an accomplice is unworthy of credit unless he is torrobo- 
rated in material particulars, and therefore in ordinary cases the 
conviction would be illegal if based on such evidence. But as I 
have pointed out the learned Judges were of opinion that the evi- 
dence of an accomplice should prima faice be regarded with 
distrust, otherwise there would be no meaning in their saying that 
you must accept such evidence with caution. The certificate in this 
connection apparently proceeds upon,a misconception of what is 
laid down by the learned Judges. In this view of the matter it 
would have been unnecessary to go further into the first question 
but for the fact that in my opinion certain statements Which were 
relied upon by the learned Judges as corroborative evidence 
justifying them in acting upon the evidence of the approvers 
as against the accused persons have been wrongly so used: 
and, it will thus be necessary to see whether we can hold 
that apart from any corroboration this is a case in which there 
are circumstances which might make the general rule relating to 
the untrustworthiness of an accomplices’ evidence inapplicable. 
Besides, the whole question as to the proper scope of the law re- 
garding the subject having been raised by the first ground of the 
certificate and elaborately discussed at the bar, it is right that one 
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should state one’s opinion in the matter. The literature on, the- 
subject ‘of accomplices ’ evidence is very large and one with which 
lawyers are quite familiar. The only point that has any novelty 
in this case is whether this Court can interfere as a matter of law 
with a conviction founded upon the evidence of an accomplice in 
a trial held by a judge without a jury where there. is no corrobo- 
ration of such evidence or if the evidence which the Court has 
relied. on as corroborative is not such as to meet the requirements 
of the rule, and if so, in what circumstances ? 


The decisions on the subject of accomplices’ evidence in this . 
country are to be found in cases tried by District and Sessions 
Judges with a jury or assessors or by a High Court Judge with a 
jury. “When a trial-is by a Sessions Judge with the aid of asses- 
sors, the High Court, as the Appellate Court, has plenary powers of 
review in order to arrive at a decision upon the eviclence whether 
the conviction is right (see Sections 418 and 423, Criminal Pro- . 
cedure Code). The Sessions Jugde as a Court of appeal is given 
similar unlimited powers of review over convictions by Magistrates 
in cases triable by the latter. When there has been an appeal to the 
Sessions Court from a conviction of a magistrate and it has con- 
firmed the conviction, and in certain cases of summary trial by a 
Magistrate in which the legislature allows no appeal, the High 
Court has the power of revising the case (see Sections 435 and 439. 
Criminal Procedure Code.) These powers are of a very wide 
character though the usual practice of ‘the High Court is not to 
interfere in such cases except where the decision in question involves 
an error in law which has contributed to a miscarriage of justice. 
In other cases the question whether a conviction based on the un- 
corroborated testimony of accomplices can be regarded as erroneous 
in law may be of some practical importance tienen the fact that the 
High Court in any particular case did interfere in revision to set 
aside the cenviction would not necessarily mean that it treated the 
question as one of law. When a case is tried by a Sessions Judge 
with the aid of jury the prisoner can appeal to the High Court 
against the verdict only on a matter of law (see Section 418, 
Criminal Procedure Code) ; if the trial was held by a Judge of the 
High Court in the exercise of its original criminal jurisdiction, then, 
as we have seen, the prisoner has no right of appeal but if the tying 
Juidge has reserved any point of law for the decision of the High 
Court or the Advocate-General has certified to an error in. a deci- 
sion of law, the High Court is entitled to decide that point of law 
and pass such judgment as the case may require. 
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Now, whether the High Court exercises its powers as 
an Appellate Court under, Section 417, Criminal Procedure 
- Code, in cases tried by a jury or &s a court. of error under 
Article 26 of the Letters Patent, in either case it can interfere only 
when the trial is vitiated by an error in law and there is no sub- 
stantial difference in the conditions of interference in the two cases. 
:in Queen Empress v. O’Hara,1 already referred to, a question 
was ralsed whether the words of Article 26 ‘an error in the decision 
_ of a point or points of law decided by the court of original criminal 
jurisdiction’ are to be understood in a strictly literal sense as bring. 
applicable only to cases in which certain questions of law have 
been expressly raised and decided at the trial, and it was held that 
the language was wide enough to extend to cases where what is 
complained. of involves a violation of the law ora failure to give 
effect to the injunctions of law. There can be no doubt in my 
opinion that this interpretation of Article 26 is correct and it has 
not been contended otherwise in the present case. 


I have already said that the contention on behalf of the accused 
that a conviction is illegal merely because it is based on the 
uncorroborated testimony of an accomplice is sufficiently answered 
by Section 133 of the Indian Evidence Act. The law has never 
been otherwise either in India or in England, at least not for a 
very long time. On the other hand it is equally clear that the law 
makes special provisions as regards the treatment of an accom- 
plice’s evidence ; the reception of that evidence stands on a 
different footing from the evidence of other witnesses. This, 
because of the fact that this class of witnesses are not only men 
of an infamous character but are induced to give their evidence by 
the expectation or hope that they would not be proceeded against 
for the crime which they are found to have committed if their 
story is believed as against the prisoners. The natural tendency of 
men in that position is to make out a case against the prisoner in 
order to save themselves, Instead of trying them for the offence 
which they have committed, the state tenders a pardon to them in 
special cases with a view to obtain full information as to certain 
crimes which but for such evidence would not have come fully to 
light. But the law does not say that In such cases, because of the 
difficulty of detection, the gourt may be satisfied with a lower 
degree of certainty in the evidence than in other cases. On the 
other hand, the rule of law that the guilt of an accused person 
must be established beyond all reasonable doubt applies with equal 
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force in.all cases, and the more serious the nature of the crime with 
which a person is charged, the more eircumspect the court must be 
as to the evidence it acts upon. ‘These indeed are truisms of the 
criminal law of the land; it may nevertheless be useful sometimes 
to state them, lest they are forgotten. l 

In one part of the arguments of the learned Advocate-General 
on behalf of the Crown, he seemed to contend, if I followed him 
aright, that inasmuch as the legislature by Section 133 òf the Indian 
Evidence Act declares that a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony of an accomplice, 


- it must necessarily follow that in no case where a conviction is 


based on such testimony by a tribunal of facts is such conviction 
liable to-review by a superior authority whose powers of interference 
are limited to matters of law., There is an apparent fallacy in 
this argument which treats the declaration that ‘a conviction iš 
not illegal merely because it is based on the uncorroborated testi- 
mony of an accomplice’ as equivalent to a declaration that a 
conviction based on such testimony must necessarily be regarded 
as legal. “It is obvious that the one does not follow as a logical 
consequence from the other. Section 133 does not purport to deal 
exhaustively with the question as to whether convictions based 
on an accomplice’s testimony are or are not liable to be set 
aside as a matter of law. For instance, suppose the law imposes 
on a judge certain duties as to directing the jury in the matter of 
an accomplice’s evidence short of telling them that the law does 
not permit of their acting on such evidence, would that be inconsis- 
tent with anything contained in Section 133? Clearly not. Then 
if the judge failed to give such directions, the provisions of this 


section would not prevent the question of propriety of a verdict . 


given under these circumstances being treated as a point of law. 
Now Section 133 must be considered along with Section 114, 
illustration (6), and the explanations to that illustration furnish 
‘an indication how consideration of the evidence of an accomplice 
should be approached by the tribunal which is asked to act upon 
it. Section 114 says, the courts ‘may presume’ the existence of 
any fact which, it thinks, likely to have happened regard being had 
to the common course of natural events, human conduct and public 
and private business in their relation to the facts of the partjcular 
case: in other wogds it says that the court may make certain 
natural presumptions. Illustration (b) to Section 114 is an example 
of such natural presumption, It says that the court may presume 
that an accomplice is unworthy of credit unless he is corroborated 
in material particulars. Then the legislature goes on to state ‘ But 
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the court shall have regard to such facts as the following+in con- 
sidering whether such maxims do or do not apply’ and cites two 
cases in explanation of illustration (b) suggesting without expressly 
saying so, that the maxim as to an accomplice being unworthy of 
credit unless he is corroborated in material particulars might not 
apply to those cases. Section 4 of the Indian Evidence Act lays 
< down that wherever the phrase ‘may presume a fact’ is used, it 
means that the court may regard stich fact as proved in law until 
it is disproved or may call fcr proof of it, contrary to ‘shall pre- 
sume’ when the-court shall regard the fact to be proved unless and 
until it is disproved. Presumptions of this class must therefore be 
regarded as presumptions of fact and not of law. The argument 
on behalf of the Crown then is that the question of drawing a 
‘presumption as to the untrustworthiness of an accomplice’s evidence 
"is left to the discretion of the court, and if the court has erred in 
this respect, it would not be an error in law. Even if it be granted 
that the law leaves it to the discretion of the trying courts whether 
the presumption in question should or should not be raised in a 
particular case, it is undoubtedly a judicial discretion and it would 
not be correct to say that no improper exercise of such discretion 
can be set right as a matter of law. To my mind it is quite clear 
from the nature of the cases cited in the illustration that, except 
in the special circumstances, examples of which are attached to 
the Section, the legislature requires that the court should make 
the natural presumptions referred to in the Section. For instance, 


there can belittle doubt that in ordinary circumstances the pre- ° 


sumptions mentioned in illustrations (c and ¢) viz., that a bill of 
exchange accepted or endorsed was accepted or endorsed for good 
consideration or that judicial and official acts have been regularly 
performed, should be made. Some indication to this effect is 
also furnished by the Janguage in which the cases where the 
presumption may not be raised are introduced treating them 
as if they were exceptions to an ordinary rule. Whenever 
therefore the presumption is not raised or acted upon it must 
appear that special circumstances existed in the case which 
either negatived the presumption or rebutted it. Now the 
first sub-illustration (b) of Section 114 is that of a case in 
which the presumption of untrustworthiness which would ordi- 
narily arise from the moral’ character of an accomplice and the 
temptation he is under to save himself at the expense of the 
prisoner is negatived by the supposition that the accomplice in 
question is a man of high and honourable character and any likeli- 
hood of his falsely implicating an innocent man in order to save 
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himself ‘is also negatived by that fact and by the nature of the 
offence to which he is speaking. The case cited as the 2nd sub- 
illustration shows that there need not be anything iù the moral 
character of the accomplice and the nature of the crime which he 
admits having committed, to negative the distrust to which his 
evidence would prima facie be subject and yet extraneous circum- 
stances such as the fact that he and two others of his ċompanions 


. arrested immediately after the commission of the. offence gave the 


same account of the occurrence implicating the accused under 
circumstances which for all practical purposes precluded the chances 
of a previous concert may be regarded as vouching for the truth of 
the accomplice’s evidence. The supposed facts of the two illustra- 
tions are such as to leave no room for any reasonable doubt as to, 
the truth of the accomplice’s story in each case. There may of 
course be circumstances of a similar nature which would equally 
clearly negative the ordinary presumption against the reliability 
of an accomplice’s, evidence and it is the function primarily of the 
trying court to attach due weight to those circumstances. Fur- 
ther, the strength of the presumption when it arises must vary 
in different cases having regard to the nature of the crime, the 
strength of the motive that may exist to tell a false story, and other 
similar circumstances. All this to my mind only shows what has 
been declared in so many words by Section 133 that the legislature 
did not intend to lay down a hard and fast rule that in every case 
the accomplice’s testimony must be regarded as unworthy of cre- 
dence, if not corroborated; but it does not follow therefore, as 
argued on behalf of the Crown, that inno case where the court 
refused to raise the presumption can it be said that it has erred in 
law. For instance, there can be no doubt that in ordinary cases 
an omission to raise the presumptions mentioned in illustrations (c) 
and (e) would be an error in law and justify a court’ of second 
appeal in interfering with the decree of the lower courts on that 
ground. The presumption as to the unreliability of an accom- 
plice’s evidence is placed by the legislature on the same footing. 
No doubt there are cases and cases and while in doubtful cases the 
position contended for on behalf of the Crown may well be sound 
there is nothing at least in the Indian, Evidence Act or in reason 
that in other cases sn which there could be no two opinions that 
the presumption that an accomplice is unworthy of credit unless 
corroborated applies in full force not being either negatived or rebut- 
ted, an omission to raise the obvious presumption should not be 
treated as an error in law. 
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On the other hand, as I have pointed out the illustrations to 
Section 114 furnish an indication to the -contrary. 


Now if the view which I have above indicated of the effect of 
the provisions of the Indian Evidence Act be correct there is no 
foundation whatever for the suggestion that these provisions are 
in any respect different from what 1s laid down in the rulings of the 


Indian Courts on the subject, either since the passing of the Indian 


Evidence Act or before it, or of the English Courts. Before the 
passing of the present Evidence Act, the question of accomplices’ 
evidence was dealt with in India by Section 28 of Act II of 1855 in 
these terms, “Except in cases of treason, the direct evidence of one 
witness, who is entitled to full credit, shall be sufficient for proof 
of any fact in any such court or before any such person. But this 


“provision shall not affect any rule or practice of any court that | 


requires corroborative evidence in support of the testimony of an 
accomplice.” Then it appears that at least in Bengal there 
was some uncertainty in the decisions of the courts on the question 
whether it was legal to convict upon the uncorroborated testimony 
of an accomplice and the matter was referred in 1866 toa Full 
Bench of the Bengal High Court. In that case Elahee Buksh’s case,} 


Sir Barnes Peacock in his well-known judgment fully investigated | 


the whole question relating to an accomplice’s evidence after an 
elaborate survey of the English and Indian authorities, .and what 
he then laid down has not only been since followed as the law by 
all the courts without question, but the Indian legislature when it 
came to pass the Indian Evidence Act has embodied the important 
principles enunciated in ‘that judgment in Section 133 and the 
illustrations to Section 114 above referred to. In fact at least one 
of these illustrations is bodily borrowed from the judgment of Sir 
Barnes Peacock. < It would be worse than idle on my part to refer 
again to thé old English and Indian decisions discussed in the 
judgment of Sir Barnes Peacock. His conclusions are that an 
accomplice, being a competent witness, a conviction founded upon 
the uncorroborated evidence of one or more accomplices alone is 
valid inlaw. But as a general rule there is danger in acting upon 
the evidence of an accomplice who is admitted to give evidence for 
the Crown for reasons already indicated and that this danger is at 
i least ‘as great here as in England. The danger however disappears 
if the: grounds which give rise to the apprehension are found to be 
absent in any particular case and he cites a hypothetical case which 
is s embodied as sub-illustration to illustration (b) to Section 114, 
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He further lays down that as a general rule it would be as unsafe ` 
to act upon the evidence of more than one accomplice as of one; 
otherwise two companions in guilt might get off by conspiring and 
falsely accusing two innocent ‘persons. To this, there may be 
exceptions, uri then he cites a case which has apparently suggest- 
ed the second sub-illustration to illustration (b) of Section 114. 
As regards the duty of the judge in dealing with such evidence, he 


lays down with reference to the provisions of the then Criminal 


Procedure Code, which in this respect are the same as Section 279 of 
the present Code, imposing upon the judge the duty of summing up 
the evidence, and, also upon general principles relating to trials by 
jury as are to be gathered from the decisions and practice of 
English judges, that it is quite as necessary here, as in Englarid, 
if not more so, that the evidence of accomplices should not be left 
to a jury without such directions and observations from the* 
judge as the circumstances of the case may require, that the 
giving of iniproper advice by the judge or omission by him to give 
that advice, which the Judgein the exercise of a sound judicial 
discretion ought to give upon questions of fact or as to the degree 
of credit to be given to particular witnesses, is an error in law in 
the summing up. Hé then gives as an example an omission on the 
part of the judge to tell the jury that the accomplices were giving 
the evidence under a tender of pardon or to explain to them the 
position in which the witnesses were placed and the danger of 
acting upon-the evidence unless they should find that it was corro- 
borated. -He goes even further and says that it is the duty of a 
judge to advise the jury not to believe the evidence of an accom-, 
plice unless he is confirmed and only so far as he is confirmed 
and a failure in that respect is an errorin law and forms a good 
ground of appeal against a conviction founded on a verdict of 
guilty, based upon such evidence alone. He also holds that it 
would be an error in the summing up to tell the jûry that the 
evidence of the accomplices was corroborated by evidence of a 
fact which did not amount to any corroboration at all. He finally 
lays down that, where there is an error in the summing up of 
the evidence, that would warrant the court in setting aside the 
verdict of guilty, if the court is satisfied that the prisoner. was pre- 
judiced by the error and that there has been a failure of justice. 
But the verdict and conviction ought rfot to be set aside, if ‘the | 
court be of opinion that ij was warranted by the evidence, and 
upon the evidence, they would have upheld the conviction on 
appeal, if the trial had been by the judge with the aid of assessors 
instead of by a jury. 
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In this Presidency the ruling in Proceedings, dated 20th March King- 
1868, reported in 4 M.H.C.Re, Appendix, page VII, which was before Emperor 
the passing of the Indian Evidence Act of 1872, lays down that no = 

Says ee : Nilakanta., 
rule of law prohibits a conviction upon the uncorroborated testi- na 
mony of an accomplice but as a general rule of practice itisunsafe Abdur 
to convict upon such evidence and it is the duty of a judge to point Rahim J. 
out the circumstances if any which would justify the jury to rely 
upon such evidence. In Queen v. Nawab Jan and others,+ Keirtp 
and Macpherson, JJ. set aside a verdict on the ground that the 
judge did not with sufficient emphasis caution the jury as to the 
danger of paying any respect to the testimony of the approver in 
_ the case, and wholly omitted to guide them as to what amounted. 
to legal corroboration in some material circumstances, guch cir- 
cumstances, connecting and indentifying the prisoner with the 
* offence. In Queen v. Nidheeram .Bagdee and others, Couch, C.J. 
and Bayley, J., on the other hand upheld a verdict of a jury since 
the judge had properly cautioned them on the point and as the 
jury still found a verdict of guilty, there was-no error in law. It is 
significant to-note that the learned Judges thought that it was a 
proper case in which an appeal might be made to the Government. 
In Queen v. Nunhoo and 4 others,? Kemp and Jackson, JJ. laid 
down that the evidence of an accomplice may be of itself evidence, 
but it should never be admitted as sufficient proof of guilt unless it 
is corroborated. In Bombay also in a case, Reg. v. Fatechand 
Vasta’chand,* it was laid down that it was the duty of-the judge 
to follow the ordinary rule and not to act upon the accomplices’ 
9 evidence without corroboration in a material part of it. 


The first reported case of importance decided after the coming 
into operation of the present Indian Evidence Act is that of Queen 
v. Sadhu Mundul,? which was heard by Phear and Morris, JJ. on 
appeal from a conviction on a charge of murder ‘in a trial by a 
jury. The learned judges considered the effect of the enactment 
and their conclusion was that Section 114, illustration (b), contain- 
ed a legislative declaration that, regard being had to the common 
course of natural events and human conduct, an accomplice is un- 
worthy. of credit so far as his testimony implicating another person 
is concerned, unless he is corroborated: in material particulars in 
respect of the prisoner, but that in exceptional cases, such as those 
mentioned in the sub-illusttations, the court might give credit to the | 
accomplices’ testimony against the accused, if it sees good reasons 

1. (1867) 8 W. R. Crl. R. p. 19. 2 (1872) 18 W. R. CLR p45 
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5. (1874) 21 W. R. Criminal Rulings, page 69. 
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King- for doing so upon grounds other than the personal corroboration. 
Emperor They go on further to observe that it .is the nature of an accom- 


ere plice’s evidence that calls for corroboration even though such 
ae evidence was given in a process of careful examination or capable 
Abdur of being tested by cross-examination. 

Rahim J. l 


The earliest decision of this Court under the Indian Evidence 
Act brought to our notice is in Reg v. Ramasami Padayachi, 
where Morgan, C. J. and Kindersley, J. laid down thatit was not 
the law that the evidence of an accomplice was irreceivable in 
evidence without corroboration and that Sections 133 and 114, 
illustration (b), coincide with the rule in England. They state the 
rule to be that the tainted evidence of an accomplice should 
be carefully scanned and received with caution and may be 
treated as unworthy of credit, yet if the jury or the court, as 
the case may be, credits the evidence, a conviction proceeding 
upon it is not illegal. Some reliance was placed on this ruling 
on behalf of the Crown, as if it laid down the law differently 
from the other decisions, but I find nothing to support the sugges- 
tion. The judgment does not deal with the question in what cases 
the manner in which an accomplice’s evidence is dealt with by the 
court, either in directions to the jury or in laying down for its own 
guidance the principles for testing such evidence, may amount to 
an error in law. On the other hand they say that the law on this 
point is the same as the law in England on the point. In Reg. v: 
Malapabin Kapana and others,2 Nanabhai Haridas and’ Larpent,- 
JJ: in considering the question whether certain evidence can be 
considered corroborative evidence in the sense in which judges re-, 
quire corroboration of an accomplice’s statement within the meaning 
of Section 114, illustration (b), they take it for granted that the 
rule is to require such corroboration. 


As for the more recent decisions of this Presidency, Collins, 
C. J. and Muthuswami Aliyar, J. in Queen Empress v. Arumuga, 
laid down that a judge should caution the jury not to accept the 
evidence of an approver unless it is corroborated and the omission 
to do so would amount to a misdirection. In King Emperor v. 
Mohiuddin Sahib, Davies and Moore, JJ. held that the evidence 
of an accomplice ought to be corroborated in some material cir- 
cumstances and in Emperor v. Edward William Smither,® Dayies 
and Benson, JJ: statę that an accurate Statement of the law on the 
subject will be to say that as a general rule it is unsafe to act upon 

1. (1878) I, L. R. I. M. 394. 2. (1874) 11 Bom. H. C. R. 196. 


3., (1888) I. R R. 12 M: 196. 4. (1901) I. L. R. 25 M. 143. 
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the uncorroborated testimony of an accomplice but there may King- 

be- especial circumstances 4n which it would not be unsafe to Emperor 

act upon such evidence. In Ramasamit Gounden v. Emperor, ee cee 
; ; ; ; Nilakanta. 

Subramania Aliyar, J. said that the Indian Law in this 

matter was borrowed from the English Law as held in Queen v. SAGE 


Elahee Buksh,? the judgé ought not to direct the jury to acquit if Rasim J. 
the case against the prisoner rested mainly upon the uncorrobo- 
rated evidence of an accomplice, but it was sufficient if the judge 
advised the jury not to convict upon such evidence as. stated in 
Reg. v. Boyes?. Boddam, J., however would go further holding that 
it would be the duty of the judge in such a case to direct the jury 
to acquit. The matter on being referred to Bashyam Aiyangar, J., 
he agreed with Subramania Aiyar, J. as to the proper scope of the 
law on the subject and pointed out that it was the duty of the 
* judge to explain to the jury that it was not safe to convict upon 
the uncorroborated evidence of an accomplice and if there was no 
corroboration of the accomplice in a material particular to draw 
their attention to the fact. The Judge ought also to add, he says, 
that a conviction upon such testimony is perfectly legal, and if a 
jury bearing in mind the caution still believed the evidence it would 
be their duty to convict. The learned Judge observes that the 
practice not to convict upon the evidence of an accomplice unless 
there is corroboration has beén so hallowed by time as to be deserving 
of respect and that in fact the rule of law as laid down by Section 133 
of the Indian Evidence Act is practically rendered nugatory by the 
rule of practice. In Queen-Empress v, Kunjan Menon and San- 
kunni, a Full Bench of this Court consisting of Collins, C. J., 
Kernan, Muthuswami Alyar, Parker, and Wilkinson, JJ. observe that 
it has now become a general rule of practice that the judge ought to 
advise the jury to acquit unless the evidence of the accomplice is 
corroborated; and in a case, In re Kuppan, Benson and Miller, 
JJ. stated that it was a general rule of practice that it was not 
safe to convict upon the uncorroborated evidence of an accomplice. 
The recent rulings of the other High Courts are to the same effect. 
Birdwood and Jardine, JJ. in Queen Empress v, Krishna Bhat,¢ 
say that Section 114, illustration (b), lays down, the ordinary rule 
that an accomplice is unworthy of credit unless he is corroborated 
in material particulars and that it was an established rule of practice 
that the accomplices must Be corroborated by independent evidence 
as to the identity of every person he impeaches, Jardine and 





3. (1903) I. L. R. 27 M. 271. 2. (1866) 5 W. R. Cre, R. 80. 
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- King- Bayley, JJ. in Queen-Empress v, Maganlal,1 also enunciate the 
Emperor Jaw to the same effect saying that it ise the established practice. to 
es ae require corroboration of an accomplice’s evidence and it is for 
maa those who want such evidence to be acted upon to allege reasons 
na why the ordinary test of the evidence of accomplices should not be 
applied in a particular case. In King-Emperor v. Malhar,? 
Fulton and Crowe, JJ. while admitting the existence of the general 
rule, point out that all persons coming within the category of 
accomplices cannot be treated as on precisely the same footing. 
In King-Emperor v. Shrinivasa,? Jenkins, C. J. and Russel, J. ` 
point out that the absolute rule of law on the subject of 
accomplices’ testimony is contained in Section 133 of the 
Indian Evidence Act, there is further a rule of guidance which 
is embodied in Section 114, illustration (6), and that it would be an 
error of law to disregard the presumption indicated in the latter” 
rule. In Calcutta, Rampini and Pratt, JJ. in Queen-Empress v 
Deodhar Singh,* point out that the presumption stated in illustra-' 
tion (b) to Section 114 has become a rule of practice of almost 
universal application and in Kamala Prasad v.’ Sital Prasad,® 
Amir Ali and Pratt, JJ. observe that ordinarily speaking the evi- 
dence of an accomplice should be corroborated in material parti- 
culars and the practice, which has been laid down, has become, 
one may say, a part of the law itself. In Jamiruddi Masalli v, 
Emperor,® Prinsep and Stephen, JJ. observed that the Sessions 
Judge ought to have told the jury that though the law permits of a 
conviction being based upon the uncorroborated evidence of an 
accomplice, yet it was not the practice of our courts to convict on 
such evidence. It was a misdirection to tell a jury that the evi- 
dence of the accomplice was corroborated by a fact which did not 
amount to any corroboration at all. In Deo Nandan Pershad v. 
Emperor,’ Brett and Stephen, JJ. recognise the rule of practice 
which lays down that it is generally wrong to convict upon the 
uncorroborated evidence of an accomplice but they agree with the 
proposition stated in King-Emperor v. Malhar,8 that the rule does 
not apply in equal force to all persons: coming technically 
within the category. In a recent important trial under the 
Criminal Law Amendment Act, 1908, for an offence under 
Section 121 A of the Indian Penal Code in the Calcutta 
High Court (King-Emperor v. Lalit ‘Mohan Chuckerbutty ‘and 
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others,} it was conceded before the Special Bench as a proposition 
which was not open to question that before the approver’s testi- 
mony could be acted on it must be corroborated in material parti- 
culars, that the nature and extent of this corroboration was well 
settled, there.must be corroboration not only as to the crime but 
also as to the identity of each oné of the accused. The learned 
‘Judges observe that this is no ae rule but founded on long 
judicial experience. 


In the Allahabad High Court, the law was fully considered by 
Straight and Tyrell, JJ. in Queen-Empress v. Rama Saran,? and 
they held that the law in India as contained in the Indian Evidence 
Act is the same as in England viz., that, though a conviction is 
not illegal, that is, not unlawful if it is based on accomplige’s testi- 
mony alone, experience teaches us that it is not safe to rely upon 
such evidence unless it is corroborated, and it is the practice of 
judges both in England and in India when sitting alone to guard 
their minds carefully against the evidence of approvers. The 
corroboration, they observe, must extend to the identity of the 
accused persons. Straight, J. also points out that the tendency of 
late years in England is to apply the rule with great strictness, and, 
as I shall show, the practice of the Court of Criminal Appeal is to 
set aside a verdict of guilty if the judge did not advise the jury 
not to act upon the testimony of anaccomplice. In Queen-Empress 
v. Gobardhan,? Edge, C. J. says that. as a general rule it would 
be unsafe to convict an accused person on the uncorroborated 
evidence of an accomplice and a judge should advise the jury 
to that effect. It is at the same time not only open to 
the jury but it is their duty if they believe such evidence in spite of 
the caution to bring ina. verdict of guilty. In Abdul Karim v. 


_ King-Emperor,* Banerji, J. observes that the evidence of an accom- 


plice cannot be acted upon without corroboration in material parti- 


- culars, unless it is such that the court can unhesitatingly believe it. 


I wish to allude very briefly to the ‘rulings in some English 
cases decided after the date of the judgment of Sir Barnes Peacock 
in Elahee Buksh’s case as the English decisions prior to that 
judgment are exhaustively dealt with there. In Reg v. Cramp,’ 
Denman, J. observes that there is no doubt that the evidence of an 


accomplice requires corroboration. In Reg v. Gallegher and 


 others,® the Lord Chief Justice Coleridge in „his direction to the 


jury observed ‘if the jury upon the evidence of the approver him- 
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self was perfectly satisfied that he was speaking the truth there was 
no reason in point of law why on his evidence they should not act 
and find the accused guilty, but the danger of acting upon the un- 
corroborated statement of an approver was obvious and the wisdom 
of requiring that some corroborative evidence should be given be- 
fore such statements are acted upon was perfectly apparent to any 
intelligent mind. The law was as he had stated and the practice 


‘was always to require corroboration,’ In In ve Meunier,4 where 


the question was whether the evidence of an accomplice if uncorro- 
borated was sufficient to justify a,committal for surrender to 
France, Cave, J. held that it was not the law that a prisoner must 
be acquitted in the absence of corroborative evidence and there was 
no power in the court to withdraw a case from the jury on that 


‘ ground, `" In Rex v. Tate? Lord Alverstone delivering the judgment 


of the Court of Criminal Appeal while pointing out that there was 
no definite rule of law that a person cannot be convicted upon the 
uncorroborated evidence of an accomplice as stated by Cave, J. in 
In re Meunier, observed that he ought to have added ‘ assuming 
that the jury was cautioned in accordance with.the ordinary prac- 
tice,’ and then cites the following passage from Taylor on. Evi- 
dence, X Edition, page 688, as containing a correct exposition of 
the law. “ Judges...1n their discretion, generally advise a Jury not 
to convict a prisoner upon the testimony of an accomplice alone: 
and although the adoption of this practice will not be enforced by 
a court of review, its omission will, in most cases, be deemed a 
neglect of duty on the part of a judge. Considering too the respect 
which is always paid by the jury to such advice from the bench, it 
may be regarded as the settled course of practice not to convict a 
prisoner, excepting under very special circumstances.” He also 
cites with approval a passage from: Russel on. Crimes, 6th Edition, 
Volume PII, page 646. ‘It may be observed that the practice in 
question has obtained so much sanction from legal authority, that 
it ‘deserves all the reverence of law,’ and a deviation from it in any 


particular case would be justly considered of questionable pro-. 


priety.” 

In Rex v. Everest, the Court of Criminal Appeal (Darling, 
Bray and Lawrence, JJ.) laid down that a judge should direct a 
jury to acquit if the evidence against the accused is that of a person 
put forward as an accomplice and his evidence is not corroborated 
in some material particular, that is to say, in some particular that 
involves the guilt of the accused. In Rex v. John Warren,* the 


1. (1894) 2 B, 415. i 2. (1908) 2 K. B. 680. 
3. (1907) 73 J. P. 269 at p. 271. 4,. (1907) 73 J. P. 359, 
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Court of Criminal Appeal quashed a conviction on the ground that 
there was very little, if any, eyidence of corroboration proper to go 
to the jury and that the judge did not adequately direct the jury 
that they should acquit the appellant if the accomplice’ s story was 
not corroborated in some material particular, that is, in some parti- 


cular that involved the guilt of the accused. Channell, J. observed ; 


in his judgment that ‘ The rule was very clear now about the evi- 
dence of an accomplice.—It must be corroborated in some material 


‘particular.’ It seems to me that inthe last two cases the words. 


‘directing the jury to acquit’ should perhaps be understood in the 
sense of advising the jury to that effect and not in the sense of 
withdrawing the case from the-jury. 


It should be pointed out with reference to the judgments of 
the Court of Criminal Appeal in England that though under 7 
Edw. VII, Cap. 23, Section 3, the prisoner is given an appeal as 
of right only on a question of law, the appellate court has the 
power in certain circumstances to review the verdict and conviction 
on a question of fact or of mixed law and fact. But they seem to 
lay down generally that it is the duty of the judge to advise the 
jury not to convict upon the uncorroborated testimony of an ac- 
complice and a failure to discharge that duty would ipso facto 
make the conviction liable to be set aside. The power of this 
Court to interfere under Article 26 of the Madras Letters Patent 
is however confined to matters of law and in this respect it is 
analogous to the power which the Queen’s Bench asa court 
of error has under 11 and 12 Vict, Cap. 78. On the question 
therefore what would amount to an error in law in dealing with 
the ‘evidence of an accomplice the decision of the Court of Crown 
Cases Reserved in Queen v. Stubbs,+ is much relied on by the 
Council for the Crown. But all that is said there is that itis not a 
rule of law that an accomplice must be corroborated in material 
particulars but is only a rule of practice and a questior’ of practice 
. cannot be reserved for the opinion of that court. In that case, 
the judge had in fact cautioned the jury as tothe case of Stubbs 
where there was no corroboration and what the Court of Crown 
Cases Reserved held was that his failure to advise the jury not to 
convict was.an omission to observe a rule merely of practice. It 
is clear however that the tendency of the more recent English 
decisions is to invest the practice with the stringency of law: that 
in India also, an omission to advice the jury, in accordance with 
the practice would be an error in law is the view of Sir Barnes 


1, (1855) 25 L. J. M. C. 16. ? 
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Peacock and many other judges as is apparent from a decisions I 
have referred to. ° i 


My conclusion is that it is well established law that except, in 
circumstances of an especial nature, it is the duty of the court to 
raise the presumption that accomplices’ evidence is uriworthy of 
credit as against the accused persons unless it is corroborated in 
material particulars and the failure of the judge to direct the j jury 
to that effect is an error in law. It will none the less in my opini- 
on be an error in law if the trial was held without a jury 
and the Judge or the Magistrate misdirected himself on this 
point and treated an accomplice’s evidence like that of any 
other witness. I do not perceive any principle on which the two 
cases may be distinguished, The next proposition which is also 
well recognised is that. If, there are any especial circumstatices 
which would justify a disregard of this rule, those circumstances in & 
trial by a jury must be clearly set out in the directions of the judge, 
and the appellate court is entitled to consider as a matter of law 
whether those circumstances are such as to justify the exceptional 
treatment. If, in the opinion of the appellate court, the facts in 
this connection are that they in no sense negative the danger of 
acting upon the uncorroborated testimony of the accomplice but the 
judge told the jury otherwise, the verdict must be set aside as being 
due to an error in law: if the especial facts, however, are such as 
may reasonably be considered to take the case out of the rule even 
though it is possible to hold a different view, the verdict cannot be 
interfered with by a court of error. A similar rule would hold good 
in cases tried by a judge alone. This is substantially how I stated 
the law recently in Vyasa Rao v.Eimperor.} 


As regards the nature of corroboration, the law is that corrobo- 
ration rhust relate not only to the crime but also to the identity of 


the prisoner. The question whether it can be said as a matter of 
Jaw that the view of the trying judge as to whether certain evidence 


does or does not amount to corroboration within the meaning of - 


' the rule is also governed by the same principle as I have- just indi- 


cated. But the evidence given in court by an accomplice cannot be 
used to corroborate the evidence of another accomplice, though 
in exceptional circumstances (such as the second sub-illustration to 
illustration (b) to Section 114 of the Indian Evidence Ach the 
fact that the accoufits given of the crime by different accomplices 
may be taken as corroboration of the evidence in court. On the 
other hand if the contention of the counsel for the Crown were well 


l. (1911) M. W. N. Vol. 1, page 327, 
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founded that, since the question whether the evidence of an accom- 
plice is to be deemed to be ugtrustworthy unless it is corroborated 
in material particulars cannot be determined without referring to 
the facts of the particular case in which the evidence is given, 
therefore in no case, where a judge of facts has acted upon such 
evidence, can it be said that in failing to raise such a presumption 
he has erred in law, however grossly palpable the facts may be 
which show the danger of acting upon such evidence alone, then 
all that has been said hitherto by learned judges in England and 
India on the subject of accomplices’ evidence would have no 
meaning whatever. For it would logically follow from such an 
argument that the law imposes no especial duty on the court in 
dealing with accomplices’ evidence and the general rule that an 
accomplice’s evidence should-not be acted upon unless it is’ corro- 
*borated, the soundness of which, as Lord Chief Justice Coleridge 
puts it, is obvious to any intelligent mind, would lose all significance. 
in law, if its disregard in any case cannot be set right as a matter 
of law, because in some cases of rare occurrence the rule may not 
be applicable. 


This brings me to the second -question propounded in the 
. certificate. It is in these words :— 


That the opinion of the majority of the Court that the 
previous statements of an accomplice can legally amount to corro- 
boration of the evidence given by him at the trial should be further 
considered,’ i 


The answer to be deduced from the above discussion of the law 
is that as a general rule the previous statements of an accomplice do 
not legally amount to such corroboration as is required to rebut the 
presumption as to the unreliability of an accomplice’s evidence, but 
there may be cases in which the circumstances in which the previous 
statement was made by precluding the possibility of the accused 
having been falsely named therein by the approver’ would lend 
corroborate force to the accomplice’s evidence. The only direct 
decision on the point is a case, Reg v. Malapa Bin Kapan and 
others,+ where the rule is stated in unqualified terms and in V yasa 
Rao v. Emperor, in which the question arose before Ayling, J. 
and myself whether evidence of a co-accomplice was sufficient corro- 
bordtion within the meaning of the law, I expressed my agreement 
with what is laid down in the Bombay case. * While I still adopt 
generally to what is laid down in Reg v. Malapa Bin Kapana and 
others, it Seems to me on further consideration that, to be quite 


1. (1874) 11 Bom. H. C. R. 196, 2 (1911) M. W. N., Vol. 1, page 327, 
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accurate, the rule must be stated subject to the qualification, which 
I have suggested, and I may point,out that neither the learned 
Judges of the Bombay High Court nor I were called upon in the 
cases mentioned above to consider whether the rule was subject to 
any qualification. Having regard to the fact that the previous 
statement of an'accomplice is admissible in evidence, as is assumed 
in the second ground of the certificate, and to the nature of the 
cases cited by the legislature, which shows that corroboration may 
be furnished by previous statements of accomplices made in certain 
circumstances, it would be difficult to hold that the rule does not 
admit of exceptions, The previous statements mainly relied on by 
the majority of the Special Bench are those made by the approvers, 
Arumugam and Somasundaram respectively to the police, the first, 
two days, and the second, three days, after the murder of Mr. Ashe 
and also to some extent on the statements made by them a fewe 
days afterwards to Mr. Cox, who made a local enquiry in the case. 
As regards the statements to the police officer, I am of opinion that 
they were wrongly admitted in evidence on the ground next men- 
tioned in the certificate and it would not therefore be necessary to 
consider how far, if admissible, they could be taken as amounting 
to corroboration of the approver’s evidence in court. As regards 
the statements made to Mr. Cox no objection can be taken to their 
admissibility but so faras at present advised I fail to see how it can 
be held to afford corroborative evidence within the’ meaning of the 
rule. They were made long after the last meeting at which the 
criminal oath was taken and several days after the approvers had 
been in the hands of the police inconnection with the murder of 
Mr. Ashe. The learned judges who formed the majority of the 
Special Court donot find that these approvers did not make the 
statements to Mr. Cox in the hope of being pardoned, nor do they 


say that» the circumstances in which the statements were made pre- 


cluded the possibility of their acting in concert. On the other hand 

it is found by Mr. Justice Sankaran Nair that the evidence points to 
the probability of their so acting. No doubt the learned Chief 
Justice and Mr. Justice Ayling say that some of the accused. allege 
that they were strangers to Arumugam and Somasundaram and there- 
fore their names could not have been mentioned by the approvers 
unless they participated in the conspiracy. That allegation has 
been found by the learned Judges to bę untrue, but they do*not 
find that in fact these accused came to be known to the approvers 
only by reason of their being members of the criminal conspiracy : 
on the other hand it is found in their judgment that there was an 
association called the Bharata Matha. Association which according 
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to them though of a seditious tendency was not actually a criminal King- 
association and some of the accused at least were members of that Emperor 
association, The fact that the Police could not have concocted  yilekanta. 
the earlier or the later statements of the approvers does not meet aoe 
the difficulty. I am not prepared to hold upon the facts so far as Abdur 
they appear in the judgment of the Special Bench that the state- Rabim J. 
ments to Mr. Cox would be such corroborative evidence as to 

minimise the danger of acting upon the testimony of the approvers. 

I may also observe that most of the considerations which I have 

indicated as applicable to the statements made to the Magistrate 

are also applicable to those made to the Police Officer four days 

previously. | 


The objection taken in the third ground to the admissibility 
of the statements made by two of the approvers to the Inspector 
of the Criminal Investigation Department is, in my opinion, well 
founded. Those statements are admitted under Section 157 of the 
Indian Evidence Act, not on the ground that they were made at 
the time when the fact of seditious conspiracy to which they relate 
took place, for the last act in connection with the seditious con- 
spiracy spoken to by the approvers had taken place months before 
the making of the statements, but on the ground that they were 
made to an‘ authority competent to investigate the fact.’ The 
statements were made in the course of an investigation in the case 
ofthe murder of Mr. Ashe. It is moreover the finding of the 
Special Bench that the murder of Mr. Ashe was not in pursuance 
of the crimina] conspiracy, the subject of the present trial, and the 
one had no real connection with the other. Now supposing that 
the officer of the Criminal Investigation Department—P. W. 31— 
had authority to inquire into the murder of Mr. Ashe he would 
have no authority to investigate the fact of a conspiracy dealt 
with under Section 121 A of the Indian Penal Code whichis a non- 
cognizable offence, without a Magistrate’s warrant (see Section 155, 
Criminal Procedure Code). Neither P. W. 31 nor Mr. Thomas 
had any such warrant. Section 157 of the Indian Evidence Act 
says that the authority must b2 competent to investigate the fact, 
i. e., the fact, to which the statement relates, Here the fact is the 
conspiracy and this fact, the officers concerned in the case, had no 
authority to investigate at the time the statements were made. 
But it is said that the statements were made in the course of an 
investigation of an offence which was within” the competency of 
the Police Officers.. I do not however see how that makes the 
language of Section 157 applicable. One would not in my opinion 
be justified in construing Section 157 in a loose general sense 
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having regard to the fact that it permits a statement, made in the 
absence of a party to a proceeding‘wkich he had no means of test- 
ing, to be used in evidence against him. Such departure from the 
ordinary rule relating to judicial evidence must be confined within 
the strictest limits. J may mention that it was: argued by the 
pleaders for the accused that the word ‘ investigate’ in Section 157 


-in the Indian Evidence Act is used in the technical sense of the 


Criminal Procedure Code. But this is clearly not so. The appli- 
cation of that Section of the Indian Evidence Act is -not confined 
to criminal cases and the word ‘ investigate’ is obviously used in 
its natural and popular meaning. 

It is further urged in support of the third ground that Veera- 
raghavą Iyar, P. W. 31, was not even competent to investigate 
the murder of Mr. Ashe. The question is dealt with in the judg- 


ment of the majority of the Special Bench at page 10, and by Mr.” 


Justice Sankaran Nair at page 66. The question is not free from 
difficulty, but efter careful consideration of it, I am iħclined to 
think that the weight of reasoning is decidedly in favour of the 
view taken by Mr. Justice Sankaran Nair. Theteis nothing indeed 
that I can usefully add to his arguments based on the provisions 
of the Criminal Procedure Code on which the decision of the 
question depends. I may observe that Section 21 of the Police 


‘Act XXIV of 1859 throws no light inasmuch as the Sections of 


that Act which defined the power of a police officer have been 
replaced by the provisions of the Criminal Procedure Code. Nor 
does the confidential Government Order (G. O. No.;913, Judicial, 
dated 2nd July 1908) adduced in evidence on behalf of the Crown 
make out that an Inspector of the Criminal Investigation Depart- 
ment is vested with the powers of investigation under the Code. 
The department was created to assist the ordinary police force in 
the detection of certain crimes and neither that fact nor the fact 
that a member of the Criminal Investigation Department holds the 
rank of an Inspector would by itself entitle him to exercise the 
samie powers within the Presidency of Madras asan officer in charge 
of a police station has within the local limits of his station under 
Section 156, Criminal Procedure Code. 

The fourth question raised by the certificate is whether 
previous statements of the two approvers, Arumugam and Soma- 
sundram, are not inadmissible in eviderfce against the accused ‘per- 
sons by virtue of Section 25 of the Indian Evidence Act. That 
section runs thus :—‘ No confession made to a Police Officer shall 
be proved as against a person accused of any offence.” I agree 
with the contention of Mr. Govindaraghava Aiyar that thè words 


` 


> 
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“a person” there, mean “ any person” but the real point in connec- 
tion with the applicability of the Section to the statements of the 
approvers is, what is the meaning in which the word ‘ confession’ 
is used in that Section? It could not have been used in the wide 
and popular sense in which it is used in every day conversation as 
meaning an acknowledgment of some fault, for that would make 
the section ridiculous, and there cam be little doubt that it 1s to be 
understood in the technical sense of the criminal law. This is 
apparent from the fact that the word is used in connection with 
criminal inquiries and trials in all the sections in which it occurs 
namely Sections 24 to 30. What then is that meaning? It is 
suggested that ‘ confession’ in criminal law means an admission of 
certain facts which constitute an offence or lead to an inference of 
guilt. Yes, but admission by whom? When the word is used in 
the technical sense of the criminal law, does it not always mean 
such an admission as above referred to when made by a person who 
is charged with the offence which is the subject matter of the state- 
ment? That is at least how I have always understood the word. 
One does not talk of the confession of a witness except in a popular 
sense. If the word as used in Section 25 be understood without 
reference to the question whether the person making it was ever 
tried or not for the offence to which he confesses, then it would 
follow that any statement by a witness to police officer which leads 
to an inference of guilt under the general provisions of any Act 


however unconnected with the offence under inquiry would be 


inadmissible by reason of this section. Suppose A who does not 
possess the necessary license sent his servant with a quantity of 
opium for sale and the servant returning after having sold the opium 
is robbed of the money, could it be said that in a trial of persons 
charged with the robbery the statement of the master made to a police 
officer immerliately after the occurrence that he had sent the servant 
to sell opium could not be received in evidence under Section 157 
of the Indian Evidence Act, because the witness’ statement would 
amount to a confession of an offence under the Excise Act? I 
think not. There could be no good reason for excluding such 
statement on the mere ground that it was made to the police officer. 
The fact is, whether a statement is to be called a confession or not, 
depends not merely upon the nature of the statement itself, but 
also on the use that it is seught to be made of it. Whenever the 


evidentiary value of a statement as against the person making it is 


in question, it is then that it would be properly called an admission 
or confession according as the proceeding in which the question 
arises is of a civil or criminal nature, but not when it is intended to 
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be used as evidence against a third person. For it cannot be -dis- 
puted that an admission or confession means a statement amounting 
to an acknowledgment of certain legal liability or of facts which 
give raise to such‘ liability against the person making the 
acknowledgment; then how can such statement be called 
either admission or confession in a case where the only 
question for consideration is} how far the liability of a third 
person and not of the person making the statement, is estab- 
lished thereby. Much stress is laid on the fact that in section 
25 confession is not expressly mentioned as of an accused person 
while it is so used in Section 24 but if the word has a well-known 
meaning in the criminal law, as I think it has, then his argument has 
no force, Iam fortified in the interpretation I have put on the 
word ‘confession’ in Section 25 of the Indian Evidence Act by the 
definition of ‘confession’ given in Stephen’s Digest Article 131, 
which was adopted by Mahmood, J. in Queen Empress v. Babu 
Lal.s On this point, therefore, I agree with the majority of the 
Full Bench. 


The last ground of the certificate is that Section 162 of the 
Criminal Procedure Code, which lays down“ No statement made 
by any person toa police officer in the course of an investigation 
under this chapter shall, 1f taken down in writing, be signed by the 
person making it, nor shall such writing be used as evidence,” for- 
bids not only the use of the writing as evidence of the statement, 
but of the statement itself even if it is sought to be proved without 
the writing. But the contention 1s hopeless in face of the language 
of the legislature. Supposing the statements made by the appro- 
vers wete admissible under Section 157 of the Indian Evidence Act 
could it be said that Section 162 of the Code of Criminal Procedure 
stands in the way? According to the ordinary rule of interpreta- 
tion the two enactments must be reconciled with each other if 
possible and if we confine the declaration of the legislature in 
Section 162 of the Criminal Procedure Code to what is expressed 
there, it may well stand with Section 157 of the Indian Evidence 
Act. I therefore agree with the view of the Special Bench on this 
point which is also the view taken ‘by Maclean, C. J. and Carnduff, 
J. in Fanindra Nath Banner jee v. Emperor,? Karamat Hussain, J. 


in Rustom v, King-Emperor.® e 
e 


The result of wHat I have said is that those prisoners, in my 
opinion, must be acquitted and discharged whose convictions rest 


L. (1884) I. L. R. 6 A. £09 at p. 539. 2. (1908) I. L. R. 36 C. 281. 
2, (1910) 7 A. L. J. 468, 
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on the testimony of the approvers without any corroboration, inde- King- 
pendently of the previous statements of these witnesses made to the Emperor 
police officer Veeraraghava Aiyar or to Mr. Cox, unless the learned Ps 

; Nilakanta. 
counsel for the Crown wishes to argue that there are facts and ae 
circumstances not mentioned in the judgment of the majority of Abdur 


the Special Bench, which, by themselves or if considered along = Rahim J. 
those noticed in the judgment of the Bench, take the case out of 
the general rule that an accomplice must be deemed unworthy of 
credit unless he is corroborated in material particulars, or that there 
is evidence apart from that, relied on by the majority of the Special 
Court, which furnishes the necessary corroboration within the 
meaning of the rule as I have stated it. In that event, the case 
must be argued further, for, under Section 26 of the Letters Patent 
as I read it, a sentence is not to be set aside simply because there is 

van error of law involved in the direction of the judge to the jury 
or in the judgment of a judge sitting without a jury, if such error 
has not occasioned a miscarriage of justice. 


Sundara Aiyar, J :—~Preliminary Objection :—With re- 
gard to the preliminary objection that the Advocate-General had no 
power in this case to make a certificate under Clause 26 of the 
Letters Patent, there can, in my opinion be no doubt that it is 
unsustainable. The conviction of the accused was under the 
Criminal Law Amendment Act, XIV of 1908. That statute entitles 
the Governor-General in Council or the Local Government to 
direct theat the special procedure prescribed therein should apply to 
the proceedings in respect of any offence of which a Magistrate has 
taken cognizance. According to the special procedure enacted by 
the Act, a Magistrate who arrivesat the finding that the evidence 
adduced before him is sufficient to put the accused upon his trial 
for an offence specified in the schedule to the Act should commit 
him for trial to the High Court. Section 11 of the Act provides that 
“ all persons sent for trial to the High Court under the, Act shall be 
tried by a Special Bench of the Court composed of three Judges.” 
Section 14 lays down that “ The provisions of the Code of Crimi- 
nal Procedure, 1898, shall not apply to proceedings taken under this 
part, in so far as they are inconsistent with the special procedure 
prescribed in this part.” l 


*Mr. Napier contends that cases under the Act must be govern- 
ed only by the special procedure laid down therein and that there 
is no provision in it for any review by this court, either upon any 
reservation of a pointor points of law by the Bench trying the 
case, or on a certificate by the Advocate-General that in his judg- 


King- 
Emperor 
v. 


Nilakanta. 


eee 


Sundara 
Aiyar J. 


606 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXII. 


ment there is an error in the decision of a point or points of law 
decided by the Special Bench, or thet the point or points of law 
which has or have been decided by it should be further considered. 
But it is quite clear that Act XIV of 1908 does not purport to lay 
down any complete rule of procedure and that the ordinary crimi- 
nal procedure is applicable to proceedings under the Act, except so 
far as it, is inconsistent with the special procedure prescribed in the 
Act. Obviously, certification by the Advocate-Genera] under Clause 


26 of the Letters Patent is not inconsistent with the special pro- 


cedure prescribed in XIV of 1908. 


Mr. Napier next contends that the Advocate-General’s jurisdic- 
tion to make a certificate extends only to cases coming within the 
purview, of Clauses 23 and 24 of the Letters Patent and that these 
clauses do not include a case of conviction on a committal to the 


High Court under Act XIV of 1908 by a mofussil Magistrate, of” 


persons beyond ordinary original jurisdiction of the High Court. 
I shall presently examine whether Clauses 23 and 24 would inciude 
such a case or not. But it is clear to my mind that, assuming they 
would not, Clause 26 is wide enough to cover the case. This clause 
gives power to the High Court to review (on the Advocate-General’s 
certificate) in every case mentioned in Clause 25. The latter clause 
refers to any criminal trial before the courts of original criminal 
jurisdiction which may be constituted by one or more judges of the 
said High Court.” There is no reference in the clause to Clauses 
23 and 24 and there is nothing in the words limiting its operation 
to the cases comprised in clauses 23 and 24, Thete can be no 
doubt that a trial under Act XIV of 1908 is a trial before ‘a court 
of original criminal jurisdiction’ ‘ constituted by one or more judges 
of the said High Court? The committal under Act XIV of 1908 
is to the High Court as such and a court of three judges of the 
High Court is constituted for the trial by the Chief Justice of the 
High Court, acting under Section 14 of the High Court’s Act, 24 
and 25 Vict., Cap. 104. The fact that Act XIV of 1908 was pass- 
ed long after the Letters Patent is no reason for holding that 
Clauses 25 and 26 do not apply to a trial before a court of origina] 
Criminal Jurisdiction constituted by judges of the High Court 
under that Act. They are clearly applicable to all original criminal 
trials by the High Court, whether under an Act existing at the 
time of the Letters Patent or an Act passed subsequently. Clause 
23 refers to the trial*of persons within the local limits of the High 
Court’s ordinary civil jurisdiction, and of other persons beyond its 
limits.ever whom the High Conrt had criminal jurisdiction at the 
date of the publication of the Letters Patent. Clause 24 .ordains 
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that the High Court “shall have extraordinary original criminal King- 
jurisdiction over all persons gesiding in places within the jurisdiction Emperor 
of any court now subject to the superintendence of the said High ERN A 


Court and shall have authority to try at its discretion any such 
persons brought before it on charges preferred by the Advocate- Sundara 
General or by any Magistrate or other officer specially empowered Aiyar J. 
by the Government in that behalf.” It is admitted by Mr. Napier 

that the power in this section will extend to cases where Magistrate 

or other special officer referred to therein prefers charges under 

authority which they possess under any law, whether existing at 

the time of the Letters Patent or coming into existence subsequent- 

ly. There is no reason for not placing a similar construction on 

Clauses 25 and 26. This would be a sufficient ground for holding 

that the preliminary point must fail. i 





j I am, however, also of opinion that is not shown that Clauses 


. 23 and 24 would not cover this case. Clause 24, as already Inen- 
tioned, gives power to the High Court to try any person brought 
before it on charges preferred by any Magistrate or other special 
officer empowered by the Government in that behalf. For the 
decision of this case there are two points for consideration as to 
the meaning of this sentence. Does the expression ‘ specially em- 
powered’ refer only to ‘other officer,’ or also to ‘any Magistrate’? 
And secondly, what is the meaning of the expression ‘charges 
preferred by any Magistrate’ or other officer specially empowered 
by the Government ? The non-repetition of the word ‘by’ before 
the words ‘other officer’ is relied on as showing that both the 
Magistrate and other officer referred to in the clause should be 
persons specially empowered by Government. ‘There is, no doubt, 
force in this argument, but it seems to me to be doubtful whether 
it is sound in this case. The powers of Magistrates are usually 
determined by general provisions in the Criminal Procedure Code 
or other statutory enactments. It does not appear that there was 
any provision of law at the time of the Letters Patent’empowering 
the Government to give special authority to particular Magistrates 
to prefer a criminal charge. The non-repetition of the word ‘ by’ 
before ‘other officer’ may be due to the fact that the legislature 
intended to put the’ Advocate-General under one category and 
‘Magistrate and other officer’ under another and distinct category. 
After all, it would only be & matter of caution to repeat the word 
‘by’ to show clearly that the qualification ‘specially empowered’ 
did not apply to the noun before it. Then with respect to the 
expression ‘ charges preferred by,’ the contention on Behalf of the 
Crown is that it means, as applied to a Magistrate, commitments 


` 


King- 
Emperor 
v 


Nilakanta. 


amm ea 


Sundara 
Aiyar J. 


608 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXII. 


made by him to the High Court. This is not the usual meaning 
of the expression. The preferring af a charge generally means 
the laying of a charge or complaint in order that it may be enquir- 
ed into, and not a committal based on enquiry already made. 
This is certainly the meaning of the expression in this very sentence 
as applied to the Advocate-General. There is no apparent reason 
for giving it a different meaning ia applying it to a Magistrate. 
The clause seems to authorize the High Court to try a person 
brought before it on a charge preferred by any Magistrate having 
authority to prefer it (without being specially empowered to do so 
by Government). There is nothing in the clause to show that the 
charge must be preferred directly to the High Court. Magistrates 
and other officers generally have no power to do so, though the 
Advocate-General has and always had. See Section 194, Criminal 
Procedure Code, and Cyclopedia of the’ Laws of England, Vol. I, 
under the heading ‘ Attorney-General,’ page 624, Second Edition, 
It is not shown that any Magistrates or other officers besides the 


« 


Advocate-General had, at the date of the Letters Patent, the ` 


power inany case to prefer a charge directly to the High 
Court. The clause does not seem to require more than. that 
the charge in the case should have been preferred by a Magis- 
trate having legal authority to do so and that the accused in 
the case should also be brought before the Court in a lawful 


“manner. The -charge against the accused in this case was admit- 


tedly preferred by a Magistrate, Mr. Cox. The accused were 
admittedly brought before this Court in a lawful manner. 


I am not therefore satisfied that Clause 24 does not apply to 
the cases. But itis unnecessary to decide this question, as it is 
clear to me, for the reasons already mentioned, that Clauses 25 and 
26 are applicable to æll cases of original criminal trials before the 
High Court under whatever provision of law that trial may be held. 

The first point :— 

The first point that the Advocate-General’s certificate states 
should be further considered by the Court is “the opinion of the 
majority of the Court that the evidence of an accomplice need 
not be corroborated in material particulars before it can* be 
acted upon, and that it would be open to the court to convict on 
the uncorroborated testimony of an aceomplice if the court Was 
satisfied that the evidence was true.” ‘This would seem prima 
facie to be opposed to the very words of Section 133 of the Indian 
Evidence Act which lays down in positive terms that “ a conviction 
is not illegal merely because it proceeds upon the uncorroborated 
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testimony of an accomplice.’ The Advocate-General’s meaning 
however is explained by the further statement in the certificate that 
“ it requires to be further considered whether Section 133 of the 
Indian Evidence Act, read with Section 114, illustration (b), does 
not merely intend to lay down that a conviction upon the uncor- 
roborated testimony of an accomplice is not illegal where the 
presumption of untrustworthiness attaching to the evidence of an 
accomplice is rebutted by special circumstances.” But again it is 
hardly possible to suppose that the Advocate-General meant to 
suggest that the presumption referred to is one-which the court is 
directed by law to make in all cases of the testimony of an accom- 
plice and requiring to be rebutted by other evidence. For, that 
would be directly contrary to the definition of ‘may presyme’ in 
Section 4 of the Act, according to which “ whenever it is provided 
“by this Act, that the court ‘ may presume’ a fact, it may either 
_regard such fact as proved, unless and until it is disproved, or may 
call for proof of it.’ The argument for the accused at the hearing 
was, and I take it the view suggested by the Advocate-General also 
was, that, notwithstanding the liberty given to the court not to 
regard a fact referred to in Section 114 as not proved and to call 
for proof of it, the meaning and intention of the section 
must be taken to be that ordinarily the presumption referred 
to in illustration (b) to section 114 must be made and that 
special circumstances must be found by the court whenever it does 
not do so. It need hardly be observed that it is not strictly correct 
to express the meaning by saying that the presumption of untrust- 
worthiness must be found to be rebutted by special circumstances. 
Understanding the certificate in the sense just méntioned, I may, 
before dealing with the question raised therein, observe that it is 
not clear to my mind why the learned Advocate-General considered 
it necessary to make a certificate on the point in this case. The 
majority of the Special Bench—the learned Chief Justice and 
Ayling, J.—no doubt observe that it would be open. to them to 
convict the accused on the uncorroborated testimony of the accom- 
plices, even if it stood alone, if they were satisfied that that evidence 
was true and they do not expressly say that special reasons must 
exist for not presuming its untrustworthiness. But the conviction 
is not based by them, as far asI am able to see, on the testimony 
of the accomplices alone. * After laying down the proposition of 
the law above mentioned, the learned Judges “proceed to consider 
the nature of the corroborative evidence that is required in the case 
of accomplice’s: testimony. ‘They then refer to the former state- 
ments of two of the accomplices to P. W. 31 as strongly corroborat- 
*16 
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ing their, evidence given at the trial. “They deal with the objections 


raised by the accused to the admissibility of former statements of 
accomplices in evidence. They then say that the previous state- 
ments of the two approvers, Arumugam and Somasundaram, which 
they hold to be admissible in evidence, show tHat the defence theory 
that the evidence given by the approvers was the result of tutoring 
by the police or was concocted by the approvers themselves was 
quite unsustainable, and that, even apart from the previous state- 
ments to P. W. 31, it is impossible to accept the theory of tutoring 
or concoction. They say “the impression left in our minds of the 
three approver witnesses was favourable to the general truth of 
their story ” and give reasons in support of that impression. They 
afterwayds proceed to deal with the nature of the other corrobora- 
tive evidence adduced in the case and of the defence set up by. the 


accused. They then proceed to deal with all the evidence on record ¢ 


against each of the accused persons including both the testimony 
of the approvers and the corroborative evidence adduced by the 
prosecution, and with the evidence let in by each of the’ accused on 
his behalf, and come to a conclusion with respect to the guilt or 
innocence of each of the accused, on the whole of the evidence let 
in both for the prosecution and for the defence. The learned 
Judges do not say, as indeed it was unnecessary for them to say, 
whether they would convict any of the accused on the evidence of 
the approvers alone. Even if we should now come to the conclu- 
sion that the general proposition enunciated by the majority of the 
Special Bench that it was open to them to convict the accused on 
the uncorroborated evidence of the approvers is not sound, this 
conclusion would not affect their judgment which is not based on 
such uncorroborated accomplice’s testimony alone. In my opinion, 
it would be open to us, sitting as a court of review, to decline to 
express any opinion on the point raised in the Advocate-General’s 
certificate. , I may further point out that the counsel for the ac- 
cused did not, during the arguments before us, question the sound- 
ness of the proposition laid down by the majority that they had 
the power, as a matter of law, to convict the accused on the 
uncorroborated evidence of the approvers if they believed 
that evidence. They could hardly venture to do so. The 
argument before us was that the learned Judges should 
have presumed the untrustworthineds of the evidence of the 
accomplices unless they could refer to special circumstances 
justifying their not doing so, and that no such special circum- 
stances are referred to in their judgment. They have . therefore, 
it is urged, committed an error of Jaw in not making the 
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presumption. But assuming this argument is well founded, it is, 
as already pointed out, altogether irrelevant as the conviction is 
not based on the testimony of the accomplices alone. : 


Although for the reasons mentioned above, it is open to the court 
to. decline to deal with the question raised in the certificate, I consi- 
der it desirable to state my opinion on it as it has been discussed at 
great length, both on behalf of the accused and the Crown. The 
arguments traversed a wide field dealing with the English law 
rélating to the evidence of accomplices from very early times and 
the law in India both before and after the enactment of the Indian 
Evidence Act I of 1872. The law in India at the present day must 
be found in the provisions contained in the Indian Evidence Act. 
Itis a complete code of the law of evidence applicable» to this 
country. It purports not only to consolidate and to amend, but 
also to define the law of evidence. See Rajib Panda v. Lakhan 
Sendh Mahapatra!. If the language of the provisions of the code 
is Clear, then that language is decisive of the law. (See Bank of 
England v. Vagliano,? and Norendranath Sircar v. Kamalbasini 
Dasi,®) though, where the words are not clear, light may be derived 
as to their meaning from an investigation of the law as it was 
understood prior to its enactment. See Brown v. Mclachlan,# 
Robinson v. Canadian Pacific Railway Company, Jogendra 


Chandra Roy v. Shyam Das.6 The principle laid down in Rex v. 


Abrahams,’ with regard to the construction . of statutes, which 
purport merely to consolidate the previous law on a subject, does 
not hold good in the interpretation of a statute which codifies a 
particular branch of law. If, then, the provisions of sections 
133 and 114. of the Indian Evidence Act express with clearness 
and certainty the law to be enforced with respect to the testimony 
of accomplices, it would be of little use to investigate whether 
those provisions are in accordance with the previous law either in 
England or in India. 


It was‘urged on behalf of the accused that the majority of the 


‘Special Bench take the law in this country to be in accordance with 


the English law on the subject; and the opinions of judges in 
other cases to the same effect are also cited to induce us to hold that 
the question should be decided in accordance with the English law. 
It ds not however denied that the proper conclusion on the question 
should really be arrived at by the constructian of the provisions to 


i. (1899) I L. R. 27 C. 11. 2, (1891) L. R. App. Cas. 107. 
3, (1896) I. L. R. 23 C. 563. 4. (1872) 4 P. C. 543 at p. 520, 


5. (1892) A. C. 481 at p. 487, 6 (1909) I. L. R. 36 C. 543 
. 7. (1904) 2 K. B. 859, 
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be found in the Indian Evidence Act. My investigation of the 
English case law has not helped to make the conclusion to be ar- 
rived at on this point more certain than they would otherwise -be. 
The counsel for the accused rest the strength of their case on sec- 
tion 114, illustration (b), of the Indian Evidence Act, which, they 
say, materially qualifies Section 133, which declares that the convic- 
tion of an accused on the testimony of an accomplice alone is legal. 
There can be.no doubt that section 114 should be read along with 
Section 133 in order to determine the manner in which the testi- 
mony of an accomplice should be dealt with before basing a con- 
viction on his evidence alone. l 


The Indian Evidence Act recognizes two classes of presump- 
tions, corresponding to what are known as rebuttable presumptions 
of law and presumptions of fact in English law. Irrebuttable presump- 
tions under the English law are also recognized in the Act in sections “ 
112 and 113, which make certain facts conclusive proof of other 
facts. All the three classes are explained in Section 4 of the Act. 
It is impossible to attach weight to any argument which is calculat- 
ed to confound the two classes of presumptions which are clearly 
distinguished in the Act. Itis not possible to countenance the view 
that the court 1s absolutely bound to regard a fact as proved, 
which, according to the positive neie of Section 4, it may 
either regard as proved or may call proof of. On this point it is 
useless to appeal to the rules of English law to justify a departure 
from the provisions of the Indian Act. In English law it is by no 
means Clear what presumptions are regarded as presumptions of law 
and what are regarded merely as presumptions of fact. The same 
presumption is regarded, sometimes as one of law and sometimes as 
one of fact. Another class of presumptions is also recognized in 
‘Best on Evidence’ as ‘mixed presumptions’ or ‘presumptions of mixed 
law and fact,’ or, ‘presumptions of fact recognized by law.’ The 
learned author says —‘ These hold an intermediate place between 
the two former, and consist chiefly ofcertain presumptive inferences 
which, from their strength, importance, or frequerft occurrence, 
attract, as it were, the observation of the law; and from being 
constantly recommended by judges and acted on by juries, become 
in time as familiar to the courts as presumptions of law, and 
occupy nearly as important a place in the administration of justice.” 
He also observes, “ Unfortunately howefer, the line of demarcation 
between the different’species of presumptions has not always been 
observed with the requisite precision. We find the same presump- 
tion spoken of by judges, sometimes as a presumption of law some- 
times as a presumption of fact, sometimes as a presumption which 
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juries should be advised to make, and sometimes as one which it was 
obligatory dn them to make.” ¢Page 280 X Edition). To give only one 
illustration, the author regards the presumption that legal acts have 
been performed with the solemnities required by law as a presump- 
tion of fact—see page 308. Butin ‘Taylor on Evidence’ the same 
presumption is regarded as one of law. According to section 114 
of the Indian Evidence Act, the presumption is only one of fact. 
Sir James Fitzjames Stephen observes, with regard to Section 114 
of the Act, “ Finally, it declares in Section 114 that the court may 
in all cases whatever, draw from the facts before it whatever 
inferences it thinks just. The terms of the Section are such as to 
reduce to their proper position of mere maxims which are to be ap- 
plied to facts by the courts in their discretion, a large number of 
presumptions to which the English law gives, to a greater or less 


“extent, an artificial value. Nine of the most important of them 


are given by way of illustration.” In applying the English law to 
this country it must be remembered that in England the law of Evi- 
dence, had a long and laboured development. Several classes of 
persons were at one time regarded as incompetent to testify at all. 
An accomplice was one of the classes of persons regarded with 
disfavour as a witness. Wigmore in his learned treatise on Evidence 
points out (see Section 526) “ It was frequently urged against an ac- 


complice, during the 1600s and 1700s, that since by his own confes- 


sion he was guilty of crime, this turpitude thus acknowledged 
made him as incompetent as if it were proved by conviction for the 
crime, This argument is only broadly related to the above maxim, 


(i. e Allegans Turpitudinem Suam allegans audiendus est) and 


yet, this relation is frequently noticed in the opinions dealing with 


the other instances. It must be distinguished from the argument’ 


of disqualification as a co-indictee and of disqualification by 
reason ofa promise of pardon, The argument, however, was 
judicially repudiated from the very beginning, partly on the ground 
of necessity, partly on the ground that turpitude, though self- 
confessed, wab no hindrance unless there had been a conviction of 
crime.” At common law again when two or more persons were 
tried upon the same charge, each was naturally disqualified 
to give evidence on account of their interest. This’ ground 
of disability was also in time swept away. With regard to the 
value of an accomplice’s *testimony, Wigmore observes (Section 
2056), “ Through the 1600s and 1700s it had to be ruled again and 
again that they were to be received as witnesses. But ior a long 


‘time no question was made as to the sufficiency of their testimony 


when admitted. The quantitative conception of an oath tended to 
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King- keep this question in the back-ground. An oath, in the notions of 

Emperor the time, had a certain dead-weight of its own ; one oath was as 

v. good as another oath. Should a witness once get in, the harm 
Nilakanta. 


(they thought) was done ; for there would be little weighing of the 
Sundara COmparative quality of different persons’ oaths. The struggle, 
Aiyar J. therefore, was made at the threshold. As time went on, and the 

modern conception of testimony developed, the possibility of 

admitting a witness and yet discriminating as to the qualitative 
sufficiency of this testimony became more apparent; and the way 
was open for the consideration of this question. In a few instances, 
as the 1700s wore on, and even before then, judicial suggestions 
are found as to the feasibility of such a discrimination. But not 
until the end of that century does any court seem to have acted 
upon such a suggestion in its directions to the jury. About that 
time there comes into acceptance a general practice to discourage” 

a conviction founded solely upon the testimony of an accomplice 

uncorroborated. In R. v. Smith and Davies, the court thought it 

too dangerous to suffer a conviction under such unsupported testi- 

mony. However, it was established in R v. Atwood,? that such a 

conviction was perfectly legal, But although the question of 

the admissibility of the evidence of an accomplice had been 
long settled and the legality of a conviction based on the 

sole testimony of an accomplice was established in R. v. 

Atwood, the sentiment against placing reliance on such evi- 

dence could not die out. It was bound to live and to: remain 

strong under a system of law where questions of fact, both in civil 
and criminal matters, were left to the determination of juries. 

Reforms advocated by advanced thinkers no doubt succeeded in 

- abolishing both artificial rules of admissibility and antiquated con- 
ceptions of the quantitative appraisement of evidence. But so 
long as the settlement of facts was left to juries, judges could not 
but be impressed with the necessity of guiding their untrained 
appreciation of evidence and restraining their vagaries both by 
advices and directions deemed necessary for rendering justice in 
individual cases. The legislature itself found it necessary to . enact 
that the evidence of highly interested witnesses should be materially 
corroborated by independent evidence in particular classes of cases. 

In the case of an accomplice, moreover, he could be called as a 

witness only with the sanction and undtr the orders of the court 

after complying with certain legal formalities; the opinions of indi- 
vidual judges regarding the unreliability of accomplices without 
corroboration could be enforced by refusing permission for their 
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examination ds witnesses. The result is that we find much variety King- 


and uncertainty in the manner in which accomplice evidence was Emperor 
v 


treated in decided cases, while at the same time the principle iS  ŅNilakanta. 
reiterated from time to time that there is no rule of law restraining —— 
the action of the judges and juries in dealing with such evidence, ne 
and judges ostensibly refrained from any attempt to set up any pre- de 
sumption of law against its trustworthiness. The danger of ordinari- 
ly convicting on the uncorroborated testimony of an accomplice be- 
ing manifest, it came to be regarded as the duty of the presiding 
judge to draw their attention to the danger, in the same manner as 
it was his duty also to make such other comments on the evidence 
adduced as the nature of the case required. An examination of the 
decisions, however, shows much diversity in the actual practice of 
judges in the manner in which this duty was discharged. In R. v. 
Mullins, Maule, J. observed as follows :—‘ The truth of the 
matter is, there is no rule of law at all that an accomplice cannot 
be believed unless he is confirmed....., It is an observation ad- 
dressed, not to the court to exclude the evidence, but addressed to 
the jury who have to weigh the evidence, and it 1s for them to say 
whether the confirmation will satisfy them or whether they will be 
satisfied without any. If they are satisfied without any confirma- 
tion they may be, and their verdict may be an honest and just and 
true one......The directions of judges given to juries in that respect 
are not directions in point of law which juries are bound to adopt, 
but observations respecting facts, which judges are very properly 
in the habit of giving, because, with respect to matters of fact, the 
judge, as well as the counsel upon both sides, endeavour to assist 
the jury.” The principle laid down in the above case was not 
always observed. Permission to examine an accomplice as a 
witness was sometimes refused on the ground that no corroborative 
evidence was forthcoming. “Where several prisoners were com- 
mitted as principals, and several as'receivers, but no corroboration 
could be given as to the receivers, against whom the evidence of 
the accomplice was required, Gurney, B. refused to permit one of 
the principals to become a witness. (R. v. Mellor, Soin R.v, 
Saunders,2 on a motion to admit an accomplice, Patteson, J. said 
‘I doubt whether I shall allow him to be a witness. If you want 
hint for. the purpose of identification, and there is no corroboration, 
that will not do.’ In R v. Salt, where there was no corroboration 
of an accomplice, Wightman, J. refused to allow him to become a 


1. (1848) 7 St. Tr. N. S. 1100, (3 Cox. C. C. 526.) 2. (1833) Staff. Sum. Ass. 
3. (1842) Wore. Spr. Ass, 4, (1843) Staff. Spr. Assizes. 
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King- witness. And again, in R. v. Sparks, where counsel for the pro- 
Emperor secution' applied for leave to call an accomplice who had pleaded 
sani guilty, Hill, J. refused to permit it until the other evidence had been 

Nilakanta. ; ; : A 

oe given in order to see whether it was sufficient to corroborate that 

Sundara of the accomplice.” (Roscoe’s Criminal Evidence, XIII Edition, 

Aiyar J. page 108). These cases proceeded certainly on the footing that the 
accused should not be convicted on the evidence of an accomplice 
alone and that there was a legal presumption against its trustwortht- 
ness.. In R. v. Farler,2 Abinger, C. B. observed that the practice of 
requiring confirmation of such testimony has obtained so much sanc- 
tion from legal authority that it deserves all the reverence of law. 
The learned Judge, however, did not direct the jury to acquit the 
accused. He said “I would suggest to you that the circumstances 
are too Slight to justify you in acting on the evidence.” This was, 
no more than an expression of his own opinion on the facts of thee 
case which a judge is always justified in giving. In Rex. v. Jones,’ 
Ellenborough, J. treated the advice to be given by a judge against 
acting on the testimony of an accomplice as resting in his discretion. 
In Queen v. Boyes, Wightman and Crompton, JJ. took the same 
view, Wightman J. observing. “The application of that rule, 
however, if a matter for the direction of the judge by whom the 
accused is tried and here he appears to have drawn the attention 
of the jury tothe point.” The learned Judges approved of the ruling 
of the Court of Crown Cases Reserved in R. v. Stubbs,8. where the 
learned judges held that the practice of requiring corroboration 
of an accompliceis not a rule of law. In Reg. v. Gallaher,® 
the judge’s statement to the jury regarding the practice is spoken 
of as a recommendation to them. In Queen v. Avery," the judge 
refused to withdraw the case from the jury on the ground that 
there was no corroboration of the accomplice. In Rex v. Hast- 
ings,® the judge in giving directions on the application of the 
prosecution said that the evidence in the case must be adduced 
though it was admitted that fhere would be no evidence forth- 
coming to corroborate the accomplice in the case. Further the 
rule regarding the necessity for corroboration was often relaxed in 
the case of misdemeanours—See Archbold’s Criminal Pleading, 
XXIII Edition, page 321. On the other hand, Patteson J., In 
Reg. v. Jellyman,® and Littledale, J. in R. v. wells,4° told the 
jury that they ought to acquit unless thay were convinced that there 

(1858) 1 F. and F? 888. (1838) 8 C. and P. 106. 

(1810) 2 Camp 131. (1861) 1 B. and S. 311. 

(1855) 25 L. J. M. C. 16, (1883) 15 Cox, C. C. 291 at p. 318, 
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(1838) 8 C. and p. 604. 10. (1840) 1 M. and M. 326. 
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was sufficient corroboration. One rule alone may be regarded as 
established in the long run that a judge is bound to caution the 
jury against the danger of acting on the testimony of an accom- 
plice without corroboration. In Rex v. Tate, Lord Alvertson, 
C. J. while agreeing that there is no definite rule of law that a 
prisoner cannot be convicted on the uncorroborated evidence of an 
accomplice, said “ that in his opinion it was of the highest im- 
portance that the jury should be cautioned against accepting the 
evidence of an accomplice without corroboration.” There is 
nothing supporting a contrary view in In re Meunier.” In that 
case, where the question was whether a Magistrate was right in 
passing an order for the surrender of the accused to the French 
Government under the Extradition Act, on the ground that there 
was no proper corroboration of the evidence of an accomplice, Cave 
and Collins, J J. held that the absence of corroboration was no ground 
for holding that the case was not to be laid before the jury. Cave, J. 
observed, “The Magistrate has a discretion in each case as to whether 
the evidence is, or is not, sufficient to justify a committal.” Cases 
are not wanting however even in recent years in which judges have 
regarded the presumption against accomplices as one of law. 
Wills, J. in 1895, “ withdrew from the jury one of the counts in an 
indictment upon which there was very clear and unshaken evidence 
by the accomplice but nothing else.” And Baron Bramwell is stated 
to have followed a similar course in another case. See ‘ Wills on 
Circumstantial Evidence’, page 365, also ‘ Roscoe and Granger on 
Criminal Evidence,’ 156. In Rex v. Beauchamp,® it was held only 
that the jury should be cautioned. But in Rex v. Everst,* Darling, J, 
is reported to have said that “the direction should be to acquit 
unless there was corroboration connecting the accused with the 
offence.” And in Rex v. John Warren, Channell, J. is said to 
have expressed himself in similar terms. : 


A review of the English cases shows the uncertainty of the law 
in that country as to the nature and extent of the presumption. 
The learned editors of ‘Roscoe on Criminal Evidence,’ XIII 
Edition, observe, at page 110, “Thus the law remains in that 
anamolous state in which the bare existence of a principle is 
acknowledged, but which principle is constantly disapproved of and 
frequently violated. As the law now stands, it is universally agreed 
by all the authorities that 1f the accomplice were uncorroborated a 
judge would be wrong who did not advise the jury not to convict, 

1. (1908) 2 K. B. 680. 2, (1894) 2Q. B. 415. 


3. (1909) 73 J. P. 223. 4, (1909) 73 J. P. 269, 
5, (1909) 73 J. P. 256. 
*17 
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whereas the Court of Criminal Appeal would be bound to pro- 
nounce an opinion that a judge who did not advise them was right.” 
The learned editors of ‘Russell on Crimes’, VI Edition, Vol. MI, 
page 645, point out that it is only by holding.that the practice of 
requiring corroborative evidence must rest on the discretion of the 


` judge that it can be reconciled with the doctrine that the legal con- 


viction may take place upon the unsupported evidence of an accom- 
plice. This statement is scarcely in accordance with Rex v. Tate.+ 


It seems to me that having regard to the condition of the case 
law in England it would be safe to proceed to ‘determine the law in 
this country by a consideration, mainly, if not solely, of the provi- 
sions of the Indian Evidence Act. We start with the fact that the 
presumption that an accomplice is unworthy of credit unless he is 
corroborated in material particulars is one which the court may or 
may not make. It is impossible to hold that the court is in all 
cases bound to make the presumption without regard to the parti- 
cular facts.and circumstances of each case; for, in that case, the 
legislature would have said that the court ‘shall presume’ the un- 
trustworthiness of an accomplice. If the case is tried by a jury the 
judge cannot tell them that they are bound to make. the presump- 
tion. It would be his duty to inform them that they. are at liberty 
to make it or not. Taking it that it is his further duty to draw 
their attention to-the facts which would make it proper that the 
presumption should be made and that he is entitled to express his 
own opinion that in the particular case the presumption would ba a 
proper one, it cannot be denied that he is equally. entitled to say that, 
in his opinion, it would be proper not to make the presumption in 
any particular case. If the case is tried by the judge himself without 
a jury, it would then be left to him whether in the circumstances of 
the case he would make the presumption or not. But he is of course 
bound to’ exercise his judicial discretion to presume or not to do so 
in a judicial and legal manner. “A presumption of fact isa rule of 
law that a fact otherwise doubtful may be inferred from ‘a fact 
whith is proved ” (Lawson on the Law of Presumptive Evidence, 
page 639). On an appeal from his decision it would be open to 
the court of appeal to consider when he was right or wrong in 
not making the presumption in the circumstances. If the question 
be whether there is any error of law in his judgment, the 
court is entitled to consider. whether thé rule embodied in Section 
11+ was present to his mind and whether he exercised his discretion 
after considering the materials on record. His judgment will be 
examined for the a of enabling the court of law to decide 


“ (1908) 2 K. B. 680. 


ke m aenn aaas a 
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whether the discretion was exercised in a legal manner. If he has 
not made the presumption and has given no reasons for not doing 


‘so, it would be open to a court of review or revision to arrive at the’ 


conclusion that the discretion has not b2en exercised in a legal 
manner. ‘The decision of the question would depend on the consi- 
deration of his judgment as a whole. ‘In a jury case it is the duty 
of the judge in charging the jury to sum up the evidence for the pro- 
secution and the defence and to lay down the law by which the jury 
are to be guided, Section 297, Criminal Procedure Code. This will 
include the duty to draw attention to the presumptions mentioned 
in Section 114 of the Indian Evidence Act and also to the circum- 
stances in the particular case having a bearing on the application of 
the rule. Up to this point I think there is not much soom for 
doubt. But canit further be laid down that it isthe duty ofa 
judge deciding the facts to make the presumption that an uncorrobo- 
rated accomplice is unworthy of cerdit unless there be special 
reasons which would justify the refusal to make it? On this point 
Iam of opinion that there is room for the growth of judiciary law. 
Judges are entitled to lay down a rule that although the legislature 
has given thé court the discretion to make a particular presumption 
or not, according to the circumstances, the proper course for the 
court to follow is to make the presumption unless there be special 
occasion for not doing so: This does not deprive the court of the 
right given by the legislature to exercise its discretion: Whether a 
rule should be laid down guiding and controlling the exercise of the 
discretion must depend on the nature of the presumption of fact in 
question. If there be a course of decisions with respect to any of the 
nine presumptions mentioned in the section, it would be wise not to 
depart from what has been consistently laid down by the courts, It 
must be recognised that the illustrations to the section embody 
presumptions which are regarded as of great value in English law 
and some of them. are regarded as presumptions ‘of law there. 
Thus illustration (æ) is treated as a presumption of law in England. 
So also illustration (e). Illustration (2) relates to a case where the 
onus would be regarded as shifted in -consequence of the fact 
referred to therein. Illustration (g) also embodies a presumption 
of much weight. Illustration (c) has been converted into a pre- 
sumption of law in the Negotiable Instruments Act. With regard 
to illustration (b) where the accomplice has not already been con- 
victed of the offence in which he took part and has given evidence 
in the hope of a pardon, his evidence is of a particularly unworthy 
character. There may no doubt be circumstances in any particular 
case which would justify.the court in not making the presumption, 
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But I think it would be reasonable to hold that there must be some 
reason given for not making the presumption in such a case. The 
same observation will hold good with regard to illustration (e) 
which refers to the presumption that judicial and official acts have 
been regularly performed. 

When we examine the case law on the point we find that 
though the rule of law embodied in Sections 114 and 133 of the 
Indian Evidence Act appears reasonably simple and clear, the 
sentiment against the testimony of accomplice has led to some 
extent to the importation of the indefinite practice of English 
judges in charging juries and toa tendency on the part of some 
judges to make the desirability of corroborative evidence’ in such 
cases a rule of law, notwithstanding the refusal of the legislature to 
treat it as such in the Indian Evidence Act. In the leading case 
of R. v. Elahee Buksh,1 the Calcutta High Court held that it was 
the duty of a judge, in summing up to the jury, to make such 
observation as to the credit to be attached to particular 
witnesses as the circumstances of the case rendered necessary. 
Peacock C. J. observed, ‘‘That the omission to follow a 
practice which is universally adopted by the judges in 
England would be a ground of appeal against a conviction upon 
a verdict of guilty and would be an error of law.” ‘The learned 
judge could not be taken to have meant that the judge should advise 
the jury not to convict on accomplice’s evidence, if his own opinion 
is that in the particular circumstances of the case it was trust- 
worthy. In 4 M. H. C. R, Appendix, page 7, this Court laid down 
the proper course in such cases to be to tell the jury or the assessors 
“that, as a general rule of practice, it is considered unsafe to 
convict upon such evidence and to point out any circumstances in 
the particular case which in the opinion of the judge afford a 
sufficient*reason for relying upon the evidence in that case.” In 
Reg. v. Ramasami Padaychi,} Morgan, C. J. and Kindersley, J. 
held that “ the court or jury is required by Section 114 to take into 
consideration certain facts with the view to ascertain the proba- ° 
bility of the story told......... And the rule in this Section is thus 
brought to coincide with the rule observed in England that though 
the tainted testimony of an accomplice should be carefully scanned 
and received with caution and may be treated as unworthy of 
credit, yet, if the jury in the one case*or the court in the other 
credits the evidence, 4 conviction proceeding upon it is not illegal.” 
It will be observed that all that is required according to the learned 
judges is that the probability of the story should be ascertained 


1, (1866) 5 W, R. C. R. 80, 2. (1878) L L. R. 1 M, 394, 





PART XIV.]| THE MADRAS LAW JOURNAL REPORTS, 621 


and the evidence of the accomplice should be scanned and 
received with caution. Ie Queen-Empress v. Arumuga,} 
Collins C. J. and Muthusami Aiyar, J. set aside a conviction 
on the ground that “ the Sessions Judge should have cautioned the 
jury not to accept an approver’s evidence unless it was corroborat- 
ed.” This observation in my opinion went too far unless it was 
based on the facts of the particular case. The learned judges 
could hardly have meant that it was not equally the judge’s duty to 
tell them, if he considered it proper todo so, that in the circum- 
stances of the case the accomplice’s evidence was trustworthy 
without corroboration. In King Emperor v. Mohiuddin Sahib,? 
reference is made to the English decisions laying down that the 
testimony of the approver ought to be corroborated in material 
particulars, It was held that such corroboration existed in that 
‘tase. In Emperor v. Edward William Smither,? Davies and 
Benson, JJ. stated with more caution that a judge ought not to 
omit to caution the jury with respect to the credit to be attached to 
accomplices. In Ramasami Gounden v. Emperor,* Subrahmania 
Aiyar, J. observes that the rule laid down in Section 114 of the 
Indian Evidence Act is only a precept of caution, He says, “ To 
claim for it greater potency in the face of Section 133 of the Indian 
Evidence Act would be to introduce an artificial scale of credit 
and ‘nothing can be more absurd’ to borrow from the language of 
Lord Denman in King v. Harborne,® “ than that there should be 
some rigid presumptions as to matters of fact where the only 
questions ought to be what evidence is admissible and what in- 
ferences may fairly be drawn from it.” Bhashyam Iyengar, J. 
said “ I am however unable to agree with Boddam, J. that if the 
first witness was only an accomplice it would be the duty of the 


judge to direct the jury that there was not sufficient evidence | 


before them upon which they would be justified in finding the 
accused guilty and with all respect I should say that this would be 
misdirection, In Rex v. Boyes,® Cockburn, C. J., atlverting to 
counsel’s argument that Martin, B. ought to have directed the jury 
not to act upon the uncorroborated testimony of an accomplice, 
protested against its being the duty of the judge to direct the 
jury to acquit because the evidence of an accomplice is uncorrobo- 
rated and added that the judge ought not to have told the 
jury to acquit if the .e@idence was uncorroborated. It may 
be that, except under very special circunfstances, the settled 


1, (1888) I. L. R. 12 M. 196. 2. (1901) I. L. R. 25 M. 143. 
3. (1902) I-L. R. 26 M. 1. 4. (1903) L L. R. 27 M. 271. 


5, (1835) 2 A. and E. 540. s. c. 111, E, R. P. 209 6. (1861) 9 Cox. C. C. 32, 
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course of practice'is not to convict a prisoner upon the 
sole and uncorroborated testimony of an accomplice and 
if, in the opinion of the judge there are no special circumstances, 
which would induce him to give credit to the ‘evidence of the ac- 
complice and convict the prisoner on his sole uncorroborated 
testimony, he may, no doubt, under Sub-section 2 of Section 298 
of the Code of Criminal Procedure, express such opinion to the 
jury and in that sense advise them to acquit the prisoner.” 


The latest decision of this court seems to be Vyasa Row v. 
Emperor,? I do not think that my learned brother Abdur Rahim, J. 
has laid ‘down in that case any hard and fast rule that it is not 
open to a judge in any case to act on the uncorroborated testimony 
of an aecomplice. Hé no doubt points out the danger of doing so 
and refers to the practice on the part of judges in general requiring, 
corroborative evidence. In Queen v. Sadhu Mundul,? Phear, J. 
held that the omission to give the usual caution to the jury was a 
misdirection and that he was wrong in the particular case in saying 
to the jury that it was not proper or necessary for him to tell 
them that the evidence of the accomplice was to be received 
with caution. The learned judge said, “that it is the duty 
of the court which in any particular case has to deal with accom- 
plice’s testimony, to consider whether this maxim applies to exclude 
that testimony or not; in other words, to consider whether the 
requisite corroboration is furnished by other evidence or facts 
proved in the case, though at the same time the court may rightly 
in exceptional cases, notwithstanding the maxim and in the absence 
of this corroboration, give credit to the accomplice’s testimony 
against ‘the accused, if it sees good reason for doing so, upon 
grounds other than, so to speak, the personal corroboration.” 
This pagsage seems to show that the judge must, in order to avoid 
making the presumption, find good reason for doing so. In Queen- 


' Empress v. Deodhar Singh,? itis stated that the practice of re- 


quiring corroboration is a rule of almost universal application, and 
in Kamala Prasad v. Sital Prasad,* it is stated to be almost a 
part of the law itsélf. The question however in both those cases 
was whether certain witnesses were really in the position of accom- 
plices. In Jamiruddin Masalli v. Emperor,” Prinsep and Stephen 
JJ. held that the jury should have been,told that it was not gafe 
to convict on the,uncorroborated testimony of an accomplice, 
though the Sessions Judge had charged them that corroboration 


1, (1911) 1 M. W. N. 327. 2, (1874) 21 W. R-C-R. 69. 
3. (1899) I. L. R..27 C. 144. 4. (1901) I. L. R. 28 C. 339, 


5, (1902) I. L. R. 29 Ç. 782, 
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was necessary. Emperor v. Lalit Mohan Chuckerbuity,+ cannot King: 
be regarded as throwing any dight on the question. Jenkins, C. J. Emperor 
says that admittedly the testimony of accomplices required: to be ait 
i ‘ è : Nilakanta, 
corroborated in material particulars and no question arose as to Meet 
whether the court was bound to make the presumption mentioned Sundara 
in Section 114, illustration ©). In Queen-Empress v. Ram Saran,  Aiyar J. 
Straight, J. merely observed that it is a practice of judges 
both in England and in India to guard their minds carefully 
against acting upon such evidence when uncorroborated and when 
trying a case with a jury, to warn the jury that such 
course is unsafe. In Queen v. Empress Gobardhan,® Edge, 
C. J. points out that a jury being bound to convict on the 
uncorroborated evidence of an approver if they believe it, a 
judge cannot direct them to acquit the accused in the ‘absence 
“of corroborative evidence. He says, “A judge would advise 
a jury that it would be unsafe to act upon, in other words, 
to believe, the uncorrroborated evidence of an accomplice, as 
he would advise the jury not to act upon the evidence of any 
other witness whose evidence might from any cause be open to 
suspicion, But in either case he would have to tell the jury that if 
they believed the evidence they might legally convict the prisoner.” 
I entirely agree with this statemant of the law, with this addition 
that, it is the duty of the judge to draw the attention of the jury 
to any circumstance either in favour of or against the credibility 
of the accomplice. In Queen-Empress v. Maganlal and Motilal, # 
Scott, J. observes, with respect to cases tried by a judge himself, 
“ But it much clearly appear to the court sitting in revision that the 
character of the witness was persent in his mind when the judge or 
magistrate came to such a conclusion (that is, that the evidence of 
the accomplice was trustworthy). But if that is so, there is no 
ground for interference of a revisional character.’ Jardine, ]’s. 
observation are not inconsistent with this. He observes “ These 
reasons for requiring independent corroboration, so strongly insisted 
upon by Sir Barnes Peacock, are not expressly mentioned by the 
Magistrate.” Bayley, j. would seem to have gone further. He 
said “ He had nothing before him but the corrupt evidence of con- 
fessed accomplice. His omission tò consider the necessity that such 
evidence should be corroborated by that of one or more other of 
untainted witnesses, is in my opinion an error by which the 
accused undoubtedly have been prejudiced.” “t is not quite clear, 
however, whether the learned: judge intended to lay down any 


1. (1911) I L. R. 28 C..559 at p. £79. 2, (1885) L L. R, 8 A. 306. 
3. (1887) IL L. R. 9 A 528, - 4, (1889) L L. R. 14 B. 115. 
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general rule that corroboration was necessary in all cases. In 
Queen Empress v. Chagan Dayaram,t Birdwood, J. was of opinion 
that the High Court could in revision consider whether there were 
good grounds to warrant the lower court in not making the pre- 
sumption that an accomplice’s witness was untrustworthy. Jardine J. 
said “ The rule in Section 114 and that in Section 133 are part of 
one subject, and both are found in most of the ‘greatest judgments 
mentioned in our judgments in that case (that is, 14 Bom. 115) 


and neither section is to be ignored in the exercise of judicial dis- . 


cretion. The illustration (6) is, however, the rule and when it is 
departed from, I think the court should show or that it should appear 
that the circumstances justify the exceptional treatment of the 
case.” No other case of importance has been brought to our notice 
at the arguments. The observations of the Bombay High Court in 


Queen Empress v. Maganlal, and Queen Empress v. Changan” 


Dayaram, of Phear, J.in Queen v. Sadha Mundul,? and of 
Bashyam Iyengar, J. in Ramasami Gounden v. Emperor, are 
authorities for the position that it would be right to require that a 
judge should ordinarily presume the untrustworthiness of an ac- 
complice. When a case is tried without a jury the judgment should 
contain certain materials to show to a court of appeal or revision 
that this presumption was borne in mind by the judge and the 
reasons that weighed with him for not making the presumption. 
I. would not put it, as suggested in the Advocate-General’s certi- 
ficate, that- the presumption of untrustworthiness should be made 
in all cases and that a conviction without independent corrobo- 
ration can be sustained only where the presumption is rebutted by 
special circumstances. .I do not think that there is really anything 
in the judgment of the majority of the Special Bench to show 
that the learned Judges really took a different view though they do 
not consider the question whether special reasons should be 
exhibited for not requiring corroboration. Their Lordships say 
that it should be borne in mind that the evidence of the approvers 
is tainted evidence. Scrutinized with the utmost care and accept- 
ed with the greatest caution and considered in the light of the 
circumstances in which it is given and in the light of all other 
circumstances in the case of which evidence is legally admissible, 
then, if it is found to be trustworthy, it must be acted on. As I 
have already pointed out, the certificate of the Advocate-Gertral 
on the question does*not raise any question of practical importance 
in the case. The learned Judges have in fact given plenty of 


1, (1890) I. L. R. 14 B. 331. 2. (1889) LL. R. 14 B. 115. 
3.- (1874) 21 W. R. C. R. 69. 4, (1903) I. L. R. R. 27 M. 271. 
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reasons which in their opinion were sufficient for considering the 
evidence of the approvers in the case generally trustworthy. This 
Court, dealing, as a court of review, with the question whether 
there is any error of law in the view taken by the majority, ts not 
concerned to consider whether those reasons were, as a matter of 
fact, sufficient to justify the acceptance of the approvers’ evidence 
as generally true. That is entirely a question of fact and we have 
not, at this stage of the case, at any rate, to deal with it further. 


Mr. Govindaraghava Aiyar raised a further contention on the 
first point in the Advocate-General’s certificate, that the majority 
of the Special Bench were wrong in their view as to what 
constitutes ‘material particulars’ in respect of which corrobora- 
tion of an accomplice’s testimony is required. But this question 
is not raised in the certificate of the Advocate-General. The certifi- 
‘cate says that the opinion that the evidence of an accomplice 
need not be corroborated in material particulars requires to be 
further considered. It does not state that the opinion of the 
majority as to what are material particulars requires to be further 
considered, Mr. Govindaraghava Aiyar then claimed to argue 
this question apart from the certificate of the Advocate-General. 
His argument is that once the Advocate-General certifies that the 
decision of the court on any question of law arising at the original 
trial is in his opinion wrong and that any question of law requires 
in his opinion to be further considered, the whole case is open 
before the court reviewing the judgment. Clause 26 of the Letters 
Patent provides that “ on its being certified by the said Advocate- 
General that in his judgment there is an error in the decision of a 
point or points of law decided by the court of original criminal 
jurisdiction, or that a point or points of law which has or have 
been decided by the said court should be further considered, the 
said High Court shall have full power and authority to review the 
case or such part of it as may be necessary and finally determine 
such point or points of law, and thereupon to alter the sentence 


passed by the court of original jurisdiction and to pass such judg- 


ment and sentence as to the said High Court shall seem right.” It 
is contended that the clause gives power to the Court, whenever 
a certificate has been granted by the Advocate-General, to review 
the case or any part of it that the court may seem fit to review 
and. that practically the Whole case becomes open when a 
certificate is granted. This will make the” review practically 
an appeal, while Clause 25 provides that “ No appeal shall lie 
from any sentence or order in any criminal trial of the High 
court ‘in its original criminal jurisdiction.” Mr, Govindaraghava 
*18 
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Aiyar admits that this would be the result, with the difference 
that the court has a discretion to decide how much and what 
portion of the judgment it would review. But this is not 
the language of the clause. The statement in it is that “the 
court shall have power and authority to review the case or such 
part of it as may be necessary”, not as the court may think fit. 
Now what is the meaning of the expression ‘necessary’? Necessary 
for what?. Obviously, I think, for deciding the point or points of 
law reserved or certified as’ requiring consideration. No other 
meaning can, in my opinion, be suggested. ‘This is rendered clearer 
by what follows, “end finally determine such point or points of 
law.” The clause’ clearly means that the court should finally 
determipe the points of law and for that purpose shall have power 
to review the whole or any part of the case that may be necessary. 


Then the clause proceeds to state what the court isto do after’ 


determining the point or points of law.’ It-has then power “to 
alter the sentence passed by the court of original jurisdiction and 
to pass such judgment and sentence as to the said High Court 
shall seem right.” If the Court confirms the decision passed at the 
trial on the point or points of law, then nothing further remains to 
be done. If, on the other hand, it reverses the decision on any 
point or points of law, then it has to consider what judgment it 
should pass. The power given to the court under Clause 26 is 
similar to the power given to the court of Crown Cases” Reserved 
by 11 and 12 Vict., Cap. 78, with an important modification. It 
was considered that according to that statute if the decision of 
the trying court on a material point of law was reversed by the 
‘Court of Crown Cases Reserved’ that court had no power to 
consider whether the judgment could be upheld, notwithstanding its 
opinion on the question of law, and was bound to quash the convic- 
tion, Clause 26 of the Letters. Patent, on the other hand empowers 
the court to pass such judgment as it shall deem right—a power 
similar to what is conferred on courts of appeal by Section 167 of 
the Indian Evidence Act. The court is entitled to consider whether, 
notwithstanding that it may reverse the opinion of the trying court 
on any question or questions of law, conclusion of that court on the 
case as a whole should be disturbed, or what is proper judgment to 
be passed in the case. The question of law might possibly affect 
only the sentence to be passed on the accused and in such a case it 
would be sufficient for the court of review to alter the sentence passed 
by the court of original jurisdiction. In other cases it would be 
necessary to consider whether the remaining evidence is sufficient to 
justify the conviction. Mr. Govindaraghava Aiyar was not-able to 
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cite any precedent in support of his contention. On the other hand, King- 
the observations of Devar,,Chandavarkar and Beaman, JJ. in Emperor 
Emperor v. Narayan Raghunath Patki,} are against his contention. aes sa 
He referred to an observation in the judgment of this Court in ee 
Subrahnania Atyar v. King-Emperor.2 That was also a case Sundara 
under Clause 26 of the Letters Patent. An objection tothe admis- = Aiyar J. 
sibility of an approver’s evidence was allowed. But the Crown 

contended that, notwithstanding the validity of the objection, the 

evidence was otherwise admissible, The question was, whether the 

Crown was entitled to raise that question. The point was one 

which arose as the result of the view taken by the court on a ques- 

tion raised in the Advocate-General’s certificate. Such question 

would certainly come within the purview of the courts jurisdiction 

on review. The case is not similar to the present one.” It was 
efurther urged that the clause empowering the court to review the 

case or such portion of it as might be necessary was referred to in 

certain decisions as empowering the court to consider what course 

should be pursued when it reverses the finding of the court of trial 

on a question of law. Ido not feel pressed by this argument. It 

is really the later clause empowering the court to pass such judg- 

ment as might be necessary, that in my opinion entitles it to 

consider the merits of the case when the result of its opinion on a 

point raised in the certificate renders this course necessary. Assum- 

ing that it was stated in the decisions relied on that the court had 

the right to-review the case in support of the contention that it 

could examine the merits, I would understand such language as 

used in the broad sense of the term ‘review’ and not as placing 

reliance on any power of review. expressly conferred by the clause. 

I am of opinion that it is not open to the accused at this stage of 

the case to raise any question of law not included in the certificate 

of the Advocate-General. a . 


The Second Point — 


The'second point in the certificate of the Advocate-General is 
that the opinion of the majority of the Judges that the previous 
statement. of an accomplice can legally amount to corroboration of 
the evidence given by him at the trial should be further considered. 
These previous statements are of two kinds, (1) the statements 
made by the approver, P. W. 6 and P. W. 12, to Veeraraghava Aiyar, 
P. W. 31, (2) the statements made to the Magistrate, Mr. Cox, and 
recorded by him under Section 164, Criminal Procedure Code. It 
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appears from ‘the statements. made by counsel on both sides 
that no objection was taken at the trial to the admission of 
the approvers, Arumugam and Somasundaram, on the ground that 
they were not receivable at all as relevant under Section 157 of the 
Indian Evidence Act for any purpose. The objection raised at the 
trial on the score of relevancy appears to have been that the state- 
ments were not admissible as furnishing corroboration of the 
accomplices in material particulars in the sense in which that ex- 
pression is used in Section 114, illustration (6). The certificate of 
the Advocate-General appears to be wider in terms and raises the 
question of the admissibility of the former statements of the accom- 
plices as coroborative of their testimony at the trial in any manner. 


Frem the judgment of the majority of the Special Bench it 
appears to me to be clear that the former statements of the accom- 
plice were admitted as corroboration within the meaning of Section’ 
114, illustration (b) of the Indian Evidence Act. The learned 
Judges say, “ In addition to the oral testimony of independent wit- 
nesses and the documentary evidence in the case, which will be 
considered later, the Crown relies on certain facts as corroboration 
of the evidence of the informers. Among these are the facts that 
certain statements were made by the approvers, Arumugam and 


- Somasuadaram, to Veeraraghava Aiyar, P. W. 31, and Inspector of 


Police attached to the Criminal Investigation Department, state- 
ments which were substantially in accordance with the evidence 
before this Court...... It was contended that the evidence as to the 
making of these statements was not admissible, and that, if it was, 
it did not corroborate the evidence of Arumugam given at the 
trial.” The reference to be oral testimony of independent witnesses 
and the documentary evidence in the case is certainly made as corro- 
borative evidence within the meaning of illustration (b) to Section 
114 and T have no doubt that the learned Judges treated the previous 
statements of the approvers also as corroborative evidence accord- 
ing to that” Section. I cannot therefore agree with the conten- 
tion of Mr. Napier that the judgment does not show that the 
learned Judges treated the previous statements in question as supply- 
ing corroboration within the meaning of section 114, illustration (b). 
Putting aside for the moment the question whether Veeraraghava 
Aiyar was an authority legally competent to investigate the fact, 
Section 157 of the Indian Evidence Act certainly enacts a general 
rule that the former*statement of a witness may be proved in order 
to corroborate his testimony. No exception is expressly made of 
the testimony of a witness who is an accomplice. The question is 
whether Section 157 should not be taken with reference to its scope 
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to be qualified by illustration (b) Section 114. According to 
ordinary canons of interpretation, I think it must be taken to be so 
qualified, the rule in Section 157 being -a general provision with 
regard to the corroboration of the testimony of a witness and illus- 
tration (b) to Section 114 being a special rule as to the testimony 
of an accomplice. If, therefore, that illustration means that an 
accomplice should be corroborated by independent evidence of the 
facts spoken to by an accomplice, it follows, in my opinion, that a 
previous statement of the accomplice, assuming it for the moment 
to be admissible in evidence at all under Section 157, (a question 
which I shall presently consider) cannot be admitted as corrobora- 
tion of the accomplice within the meaning of illustration (b) to 
Section 114. On this point it is proper to consider in what sense 
the expression “ corroboration in material particulars” was under- 
stood prior to the enactment of the Indian Evidence Act. 
Mr. Napier does not deny that such an enquiry is proper. 
Section 114 itself states that, if three accomplices between whom 
there was no opportunity of previous concert corroborate 
each other, that would be a circumstance which would justity the 
conclusion that the accomplice is not unworthy of credit in the 
particular case. But the previous statement of the same accom- 
plice witnesses is not referred to as corroboration of the testimony 
given by him at the trial, though under the previous Evidence Act 
II of 1855 the general rule with regard to the admissibility of a 
previous statement of a witness to corroborate his testimony was 
the same-as under the present Act. There is no decided case which 
has treated the previous statement of an accomplice as affording 
corroboration of his testimony within the meaning of illustration 
(b) to Section 114. Onthe other hand, in Reg. v. Malapabin 
Kapana,1 Queen, Empress v. Bepin Biswas? the contrary view 
was held. Section 157 was considered in both the cases. In the 
former case, the learned judges who decided it held that the previous 
statement of an accomplice “can scarecly be said to answer the 
the purpose for which juries are advised by judges to require the 
evidence of an accomplice to be confirmed. From the position 
in which he stands it is considered unsafe to act upon his evidence 
alone. Hence the rule requiring confirmation of it as to the pri- 
soners by some independent, reliable evidence. But his statement, 
whether made at the trial and in whatever shape it comes before 
the court, is still only the statement of an aceomplice, and does not 
at all improve in value by repetition. The force of any corrobora- 
tion by means of previous statements must evidently depend upon 
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the truth of the proposition that he who is consistent deserves to. 
be believed. If that proposition benot universally true, what 
becomes of the virtue of previous consistent statements ? One may 
persistently adhere to falsehood once uttered, if there is a motive for 
it.” It may no doubt be said, with reference to the observation 
that the statement of an accomplice does not improve by repetition, 
that the previous statement in addition to proving the consistency 
of the witness might be of value if it was made before any pardon 
was tendered to the accomplice as it might weaken: the suspicion 
attached to his testimony .as being given under the temptation 
created by the offer of a conditional pardon. But it can hardly 
be said that the infirmity attaching to his evidence is thereby satis- 
factorily removed. In the latter case, Princep and Macpherson, 
J]. observed, “ The mere repetition of the same statement of facts 
without contradiction or material discrepancy is, no doubt, recog- 
nised by Section 157 of the Evidence Act, as some corroboration of 
the truthfulness of that statement, but the judge has lost sight of 
the fact that, from the position occupied by an approver witness 
his evidence is necessarily regarded with very great suspicion as, 
being tainted, and that although he may, on the main facts connect-, 
ed with the commission of the offence, be truthful and reliable, it 
is when he comes to implicate any particular person that his evi- 
dence should be accepted with the greatest cautton.” The learned. 

Judges express their approval of the decision in Queen-Em~press v. — 
Nawab Jan,1 that the corroborative testimony should be that -of 
an independent witness of facts which show- the connection of 
the accused with the commission of the offence with which he. is 
charged. In Abdul Karim v. King Emperor,” it was held that the 
corroboration must be independent of the accomplice or of a co- 
confessing prisoner. But the question did not relate to the admis- 
sibility of previous statements of an accomplice as corroboration 


either in that case or in some other cases where similar opinions 


were expressed. In the judgment of Abdur Rahim, J. in Vyasa 


‘Row v. King-Emferor,® the previous statement is stated to be not 


proper corroboration of an accomplice; see page 332. . According 
to English law, previous statements of a witness are not generally 
receivable in evidence for corroborating his testimony. "But such 
statements seem to be admitted where a witness is charged with a 
design to misrepresent in consequence of gome motive or friendship, 
the previous statemeat being used in sucha case to show that he 
made a similar statement before such motive existed; and also 





1. (1868) 8 W. R..C. R. 19. 2. (1904) 1 A. L. J. 110- 
3 (1911) M. W. N. Vol. I, 327, 
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where the witnesses is charged with having recently fabricated the 
story. But the previous ‘statement, it is stated, is admissible in 
these cases, not to prove the truth of the facts stated, but merely, 
to show that the witness is consistent with himself. See The Queen 
v. Coll’; Previous statements are also admissible on charges of 
rape and similar offences against females. The fact that prosecu- 
trix made a complaint very shortly after the outrage, together with 
the particulars of the statement, is admissible to confirm her testi- 
mony and disprbve consent. In The Queen v. Lillymen,® the Court 
of Crown Cases Reserved held that a previous statement is admit- 
ted in such a case, not as being evidence of the facts complained 
of but as evidence of the consistency of the conduct of the prosecu- 
trix with the stroy told by her in the witness-box and as negativing 
consent on-her part. Hawkins, J. in Rex v. Clarke,® said, “ He 
only ruled, and in our opinion he correctly ruled, that they were 
not evidence of the truth of her complaint or of the statements 
of fact on which it was based. See also Rex v. Osborne.* The 
admission in evidence of a previous statement is strictly 
limited to the class of cases ,mentioned above. It appears to 
be settled that it is mot admissiblé in an action for assault by 
performing a surgical operation, Beatty v. Cullingworth.? Itis 
remarkable that there is really not a single case where the previous 
statement of an accomplice was admitted as corroborative to prove 
the consistency of the accomplice or for any other limited purpose 
or to prove that his story was not recently concocted although an 
accomplice would be seldom called upon to give evidence at the 
trial without having made a previous statement about the facts. 


It was held by the courts in England before the’ enactment of 
the Indian Evidence Act that the accomplice should be corroborated 
by. independent eviderice as'to the person of the prisoner against 
whom he speaks. See Rex v. Addis,& Rex v. Webb, Rex v. Wilkes,® 
Reg v. Farler,® The Queen v. Stubbs.2° And the corroboration of 
the evidence of one accomplice by that of auother without the 
testimony of untainted witnesses was also regarded as insufficient in 
law, Rex v. Nookes.?+ See Archbald’s Criminal Pleadings, Evidence 
and Practice, 23rd Edition, page 391. It is perhaps doubtful 
whether this last rule about the corroboration of an accomplice by 











1. 24 L, R. Ir. 322. . 2. (1896) 2 Q. B. 167. 

3. (1818) 2 Stark. 241: 4° (1905) 1 K. B. 551. 

5. (1896) 60 J. P. 740. 6. (1834) 6 C. and P. 388. 

7. (1834) 6 C. and P. 595. 8. (1825) 7 C. and P, 272. 

9, (1837) 8 C. and P. 106, . 10 (1855) 25 L. J. M. C. 16. 


11. (1833) 5C. and P. 326. 
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other accomplices can be held to be applicable in India having 
regard to the explanation to illustration (6) to Section 114 already 
referred to above. But the evidence of another accomplice is still 
independent evidence although it is that of a tainted witness, It 
cannot be said that a previous statement of the same accomplice 
stands on the same footing. If, admissible, it may possibly deserve 
considerable weight in particular cases, but the question whether it 
should be admitted must be settled by considerations appli- 
cable to the large majority of cases. In Elahee “Buksh’s case,} 
Sir Barnes Peacock treated the law in this country on the question 
of corroboration as generally identical with the English law. It is 
hardly likely that the Indian Evidence Act intended to depart from 
the English law as to the nature of the corroborative evidence 
required. In The Queen v. Mohesh Biswas,” decided immediately 
after the passing of the Indian Evidence Act, Phear and Ainslie, JJ. 
held that: independent evidence of corroboration was necessary. 
Mr. Napier placed much reliance on R. v. Hilsom*®; where 
Darling, J. observed that the previous statement of one of the wit- 
nesses in the case, if in accordance with his testimony at the trial, 
would be strong corroboration of his evidence. The witness 
however was not an accomplice but an accessory after the fact. 
His evidence no doubt was regarded as tainted. But the corrobo- 
ration desirable of the testimony of all tainted witnesses cannot be 
placed on the same footing. 


In Ramasamt Gounden v. Emperor,* Subrahmania Alyar, 
J. dealing with the evidence of a witness who assisted in the 
removal of the dead body from the place of murder to the pit in 
which it was buried, observed, “ But this being all the complicity 
that can be attributed to him, it seems to me that that could not 
make his evidence against the accused that of an accomplice: 
for though the witness might be indictable under Section 201 of 
the Indian Penal Code for the concealment of the body, yet such 
offence on the witness’s part being one perfectly independent of the 
murder, the witness could not rightly be held to be either a guilty 
associate with the accused in the crime of murder or liable to be 
indicted with him jointly. The learned judge refers to the observa- 
tions of Baron Martin in Rex v, Boyes,> where that learned judge 
distinguishes between the evidence of accessories properly so-called 
and that of other witnesses whose evidence might also be regarded 
as tainted. Bashyam Aiyangar, J. concutred in the observations 

i; (1866) 5 W. R. C. R. 80. 2. (1873) 19 W. R. C. R. 16. 


3. (1912) 76 J. P. 38. 4, (1903) I. L. R. 27 M. 27L. 
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of Subrahmania Aiyar, J. He observed that there was no authority 
whatever in English law which warrants the.extension of the 
maxim that the testimony of an accomplice should be corroborated 
in material particulars to witnesses who are not accomplices in the 
proper sense of the word. He said “Ido not think it will be in 
furtherance of justice to regard another class of witnesses as quasi 
accomplices and to extend the maxim to them.” 


I cannot therefore regard R v. Ellsom,} as authority for the 
position that the previous statement of an accomplice would be 
regarded in England as evidence corroborative of his testimony in 
material particulars. On the other hand, in R v. Dimes,? where 
the evidence of corroboration of an accomplice who had made a 
previous statement was referred to, no reference was made. by the 
same learned judge, Darling, J. to his previous statement as furnish- 

"ing corroboration of his evidence at the trial. 


Mr. Napier contends that the question “ what is corroboration 
in material particulars” is entirely a question of fact and must 
depend onthe circumstances of each case. This proposition is 
undoubtedly in one sense quite true, but requires explanation. A 
question may be one of fact, but there may be a rule that a certain 
class of evidence, is required to prove it, or that a certain class of 
evidence is not admissible to prove it. Or again some particular 
kind of evidence, though admissible, might be regarded as legally in- 
sufficient. The evidence of a co-accomplice belongs to the last class. 
A previous statement of the same accomplice would belong to the 
second class. The necessity of corroboration connecting the ac- 
‘cused. with the offence belongs to the first class. Subject to _ these 
rules of law with regard to evidence, the question whether the 
evidence of aù accomplice has been properly corroborated is no 
doubt one of fact. The cases cited by Mr. Napier do not in my 
opinion substantiate his contention that there are no legal rules at 
all governing the question of corroboration of an accomplice. In 
re Meunier,? merely laid down that the question whether there was 
sufficient corroboration to prove a prima facie case justifying the 
extradition of the accused was one of fact for the magistrate. 
There was no question raised as to the kind of evidence legally 
necessary for corroboration. The court found that there was a 
goqd deal of corroborative evidence. adduced by the prosecution Rex 
v. Boyes,* and Reg. v. Gallagher,> are only, authorities for the 
position that a conviction without corroborative evidence is not 

1. (1912) 76 J. P. 38. 2, (1912) 76 J. P. 47. 


3, (1894) 2 Q. B. 415. OOA (1861) 9 Cox, C. C. 32, 
: 5.. (1883) 15 Cox. C. C. 291, 
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illegal. „Rex Tate,! has no bearing on the question what kind of 
corroboration is legally required underethe law. The only question 
as to the nature of the evidence necessary that we have to decide is 
whether independent evidence is not required. It is therefore unne-. 
cessary to discuss the question what other rules of law are appli- 
cable in determining whether there is proper corroborative evidence 
in any particular case. Section 114, illustration (b) seems toa . 
large extent to have been based on the views propounded by Sir 
Barnes Peacock in Elahee Buksh’s case. Subject to the possible 
exception with respect to the evidence of co-accomplices that 
learned judge accepted the English law as applicable to India and 
I think the Indian Evidence Act also did the same. 


Mention must perhaps be made of the case of the Queen- 
Empress v, Kunjan Menon,? in which an application was made , 
to the Privy Council for leave to appeal against the conviction of 
the accused, a Subordinate Judge, on the charge of abetment of 
bribery (Section 161 of the Indian Penal Code). The accused died 
before the application was disposed of. At the first hearing of the 
petition, there was some discussion as to the nature of the corro- 
boration required of the evidence of an accomplice. Sir Richard 
Couch made an observation that the question was not one of pure 
law. The question however was not further discussed, as Mr. 
Mayne then urged that there was no legal evidence of the bribery 
itself except the testimony of the accomplice, I do not think that 
the observation of Sir Richard Couch can be regarded as indicating 
that that learned judge was of opinion that the question whether 
any Class of evidence was adinissible as corroboration would always 
be one of fact. | 


I am of opinion therefore that the previous statement. of an 
accomplice cannot legally amount to corroboration within the 
meaning of illustration (b) to Section 114 of the Indian Evidence 
Act. The question whether it is admissible at all as corroborative 
evidence under Section 157 for any other purpose is not free from, 
doubt. It is possible to hold that it is admissible for proving his 
consistency and as disproving a suggestion that it was recently 
concocted by him. But I am inclined to think. that it would be 
dangerous to admit it even for this limited purpose of proving his 
consistency. To do so would lead to the Uanger of its being relied on 
to prove the truth of*the evidence also. This is likely to defeat 
the object of the rule requiring independent evidence of corro- 
boration, The safer rule in my opinion would be to hold 
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that section 114, illustration (b) requires the rejection of the previous King- 
statement altogether. It is however not necessary to decide this Emperor 
point here. I am clear that at any rateit cannot be relied on as sone 
: : ; Nilakanta, 

. corroborative evidence of the truth of the statements made by him 

at the trial Iam of opinion that the majority of the Special Sundara 
Bench committed an error of law in admitting the statements of — Aiyar J. 
the approver witnesses to P. W. 31 under section 161, Criminal 
Procedure Code, and to Mr. Cox under section 164, Criminal Pro- 

cedure Code, as corroboration within the meaning of illustration (b) 

to section 114 of the Indian Evidence Act. 

The third point :-— 
The third point raised in the certificate of the Advocate- 

General is whether the previous ‘statements of P. W. 6 and P. W. 

12 to P. W. 31 were made to an authority legally competent to 
investigate the facts within the meaning of section 157 of the Indian 

Evidence Act, i.e, whether Veeraraghava Alyar, P. W. 31, was 

legally competent to investigate the facts of which evidence was 

given at the trial by P. W.6. and P, W. 12, that is, the existence 

of a conspiracy between the accused in the case and others within 

the meaning of Section 121 A of the Indian Penal Code. This 
objection, it is Stated, was not specifically taken on behalf of the 

accused while Veeraraghava Aiyar was being examined as a wit- 

ness by the prosecution but only at the time of the arguments. 

Mr. Napier asks us on this ground to refuse to deal with the objec- 

tion, but he admits that no objection was raised to the considera- 

tion of the point by the ‘Special Bench when it was raised by 

the accused. It was for the Special Bench to consider whether 

the objection should be entertained at a later. stage of the case 

or not. The learned Judges allowed it to be raised and dealt with 

it in their judgments. We cannot hold that the accused 

are not entitled to have the question decided. P. W. 31 was as a 

matter of fact cross-examined by the accused at considerable length 

with a view to show that he had no authority to irtivestigate the 

facts in question. At the same‘time the evidence on the record 

relating to the question is meagre and the facts have not been’ 

placed beyond dispute so as to'enable us to deal with the point 
satisfactorily. The prosecution was bound to prove the facts 
necessary to show that Veeraraghava Aiyar’s testimony as to the 

previous statements made fo him by P. W. 6 and P. W. 12 would 

come within the purview of Section 157 of the Indian Evidence 

Act. ‘The section requires that the previous statements should have 

been made “ before any authority legally competent to investigate 

‘the fact.”. The expression ‘ investigate’ is not defined in the Indian . 





* 


King- 
Emperor 
v. 
Nilakanta, 
Sundara 
Atyar J. 


636 THE MADRAS LAW JOURNAL’ REPORTS. [VOL. XXII. 


Evidence Act. The ordinary meaning of the word is to ‘ enquire 
into.’ It is defined in the present Criminal Procedure Code; and 
chapter 14 of the Code is headed “ Information to the police and 
their powers to investigate.” The corresponding chapter in the 
Criminal Procedure Code of 1861 (Act XXV) was headed “ Preli- 
minary enquiry by the police.’ The investigation referred to in 
Section 157 of the Indian Evidence Act is not however confined 


‘to investigation in criminal cases under the provisions of the 


Criminal Procedure Code. The prosecution may*be justified in 
contending that the word should not be interpreted in the technical 
sense that it bears in the Criminal Procedure Code. ‘Understanding it 
in the broad sense of ‘making enquiry into’, the section requires that 
the statement should have been made before an authority legally 
competent to inquire into the fact. ‘Legally competent’ must, I think, 
mean, having power under some law, statutory or otherwise.’ The 
power need not be derived from an express provision of the 
law, as stated by the majority of the Special Bench, if by that 
expression be meant ‘some definite statutory enactment,’ but it 
must be shown that there is power under some law or other to 
investigate. The words ‘authority’ and ‘competent? support this 
view. The prosecution had therefore to prove that P. W. 31 was 
empowered by some law to enquire into the conspiracy. Mr.Napier 
has tried to show this in two ways. He relies first on section 21 of 
the Police Act, XXIV of 1859, which provides as follows ;—“Every 
Police officer shall, for all purposes in this Act, be considered to be 
always on duty and shall have the powers of a police officer 
in every part of general police district. It shall be his duty 
to use his best endeavours to prevent all crimes, offences, and public 
nuisances; to’ preserve the peace; to apprehend disorderly and 
suspicious characters; to detect and bring offenders to justice 
ete? Réliance is placed on the fact that it is the duty of a police . 
officer ‘to detect and bring offenders to justice.’ The expression 
‘general police district,’ would embrace, under the definition given 
in the Act, the whole Presidency. The section, it is contended, 
invests every police officer with the powers of a police officer in 
every part of the Presidency. These powers are defined in sections 
22 to 43 of the Act. But these sections were repealed by Act XVII 
of 1862; and the powers of a police officer are now regulated by 


the Criminal Procedure Code. The “Act therefore cannot’ be’ 


relied on to show that a police officer has any specific powers. 
But it is contended that as section 21 is still in force which makes 
it the duty of a police officer ‘to detect and bring offenders to 


‘justice’ he. must be taken to have all powers necessary for 
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the purpose and therefore to investigate offences, and that 
every police officer has these powers throughout the Presiden- 
cy. I am entirely unable to accept this argument as sound. 
A law making it a person’s duty to use his best endeavours ‘ to 
detect and bring offenders to justice’ would not by itself give him 
any power which he could exercise over other ‘persons. The 
‘ endeavours’ must be made by him means of powers given to him 
by the law. Some endeavours to detect and bring offenders to 
justice might no doubt be made by every citizen. If a police ‘officer 
wishes to do anything more requiring the exercise of power over 
individuals, he must get the authority to do so from some law 
giving him the power. Act XAIV of 1859 accordingly did confer 
various powers on police officers, but those Sections have been 
repealed. The result is that they must now discharge their duties 
under the powers given to them by the Criminal Procedure Code 
or by some other law. It is quite impossible to hold that the smere 
imposition of duties of a comprehensive nature would authorise a 
person on whom they are imposed to restrain the rights and 
liberties of individuals or to exercise any specific powers over them. 
The case would be different where a statute commands a person 
to do a particular act, as such a command would be sufficient 
authority for him to do it even though it may affect other persons. 
The learned Judges who formed the majority of the Special Bench 
do not rest their judgment on Section 21 of the Police Act. I 
must hold that P. W. 31 was not empowered by that section to 
investigate the fact in question in this case. 


Mr. Napier then argues that part from Section 21- of Act 
XXIV of 1859, P. W. 31 had authority to investigate. The witness 
was an Inspector of the Criminal Investigation Department. 
It is urged that in that capacity he was competent to make 
the investigation. ‘This argument is put in two ways. An officer 
in charge of a police station has the power to investigate 
cognizable cases which a.court having jurisdiction over the 
local area within the limits of such station would have 
power to inquire into or try; and Section 551 of the Code of 
Criminal Procedure gives the power of investigation to police 
officers superior in rank to an officer in charge of a police station 
in cases throughout the local area to which they have been appoint- 
ed.” It is contended that P, W.31 obtained his competency under 
Section 551. Very little information has been placed before the 
court on this point. It would appear from G.O. No, 913, Judicial, 
dated 2nd July 1908, that the officers of the Criminal Investigation 
Department are placed under the control of the Deputy Inspector 
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General of police, C. I. D. It is stated that the Deputy Inspector- 
General of Police “should have free digcretion in sending his agents” 
(i. e. the C. I. D. officers) when and where he chooses “ but that he 
should, except in the case of following up some special crime, 


promptly inform the District Magistrate and the District Superin- — 


tendent of Police of the enquiries he ismaking in the district and 


- should keep them fully informed of the progress of his investiga- 


tion.” It is contended that having regard to this provision in the 
G. O.? whenever the Dy. Inspector General of the C. I. D. sends 
out any of his agents to any local area, such an agent, if superior 
in rank to an officer in charge of a police station, is competent to 
investigate crimes within that area, The functions of the C. I. D. 
are, described in the G. O. to be “generally speaking, to watch 
widespréad and dangerous movements, to collect and dissemi- 
nate information regarding organised crimes and gangs and to 
assist in the investigation of crimes which are of such a special 
nature that the local officers are unable to deal with them ade- 
quately without help.” So far as investigation of crimes is concerned, 
their function is stated to be to assist in the investigation in case 


where the local officers require help. It is not stated that they are _ 


themselves to be investigating officers. Probably the object was 
to maintain the responsibilities and powers of the local officers as 
stated in paragraph 3 of the G. O. and to make the C. I. D. officers 
merely their assistants. The reference to enquiries and investiga- 
tions of the C. I. D. officers:-1n paragraph 3 cannot therefore be 
assumed to import that they are themselves to be investigating 
officers. At any rate, a mere reference to investigations to be 
made by them can at best show only that the G. O. contemplates 
the possibility of the investigations being made by them and cannot 
dispense with proof of the fact that any particular officer was 
appointed to a certain local area within the meaning of Section 551 
of the Criminal Procedure Code. The act of the Deputy Inspector 
General of tht C. I. D. in'sending out an officer superior in rank 
to a station-house officer to a certain district or place cannot be 
regarded as tantamount to an appointment of that officer to a 
definite local area. No evidence has been adduced in this case 
that P. W. 31 was appointed to any local area by competent 
authority within the meaning of Section 551. The majority of 
the Special Bench observe that “ as a member of the provincial 
C. I. D., his (i. e. P. V. 31’s) local area is the Presidency of 
Madras.” The learned Judges go on to say that the absence (if it 
be a fact) of a formal order of appointment is immaterial. With 
all deference, I am unable to accept this view. It assumes that 
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all officers of the C, I. D. are appointed to the whole Presidency 
within the meaning of Sectian 551 simply because they are mem- 
bers of the C. I. D. It assumes that every officer superior in rank 
to an officer in charge of a policé station must’be deemed as appoint- 
ed to some certain local area. I cannot but regard this assumption as 
unfounded. The contention on behalf of the accused is that the 
C. I. D. officers are really a number of men at the disposal of the 
police department available for being deputed to do special duties, 
This view is quite as likely as that accepted by the learned Judges. 
It was for the prosecution to show that P. W. 31 was competent to 
investigate and I am constrained to hold that it failed to do so. 
P. W. 31 when examined as a witness did not state that he was 
appointed to any local area. He merely said that he was ordered 
to search the houses of P. W. 6 and P. W. 12. He says he inferred 
from that fact that he had powers of investigation. Surely his 
inference was entirely unwarranted. Mr. Thomas, his superior 
officer, also did not say that he was appointed to any local area 
(under section 551). The majority of the Special Bench observe 
that P. W.31 was sent to Tuticorin for the specific purpose of 


making certain searches. Search parties were sent out and P. W.31 | 
belonged to one of the parties. From this specific evidence, I find ` 


it impossible todraw the inference that the party. and all the 
members of it were appointed as investigating officers, assuming 
that an appointment to investigate a specific crime could be made 
by the Inspector-General of Police or by the Deputy Inspector- 
General. ` . 

There is again another difficulty which the prosecution 
has’ to overcome. The facts deposed to by P. W. 6 and P. 
W. 12 at the trial related to the existence of a conspiracy under 
Section 121 A of the Indian Penal Code; an offence under that 
section is not a cognisable one and a police officer has nfo power 
under Sections 157 and 551, Criminal Procedure Code to investi- 
gate such an offence without the orders of á magi8trate in that 
behalf. See Section 155. The search parties were sent out to 
investigate the offence of the murder’ of Mr. Ashe, Collector of 
Tinnevelly. This would not, it is contended, empower any one to 
investigate a different offence, a non-cognisable one without the 
magistrate’s order. It is admitted that in this case there was no 
such order of a magistrate? But taking it that P. W. 31 had no 
power under the Criminal Procedure Code to fnvestigate the offence 


_of conspiracy under Section 121 A of the Indian Penal Code, the 


question arises, whether, if he had authority to investigate the 
murder of Mr. Ashe, he had not power to investigate facts which 
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might have a connection with the murder; not as disclosing 
another non-cognisable offence, but asefacts which might have a 
possible bearing‘on thé murder. ,I'think it is possible to hold that 
he had such power. But as I have held that the prosecution failed 
to show that P. W. 31 had legal power to investigate any facts, 
this objection to the admissibility of the statements of P. W. 16 
and P. W. 12 must be upheld, and I abstain from deciding the 
question whether the absence of a magisterial order is an insuper- 
able objection. I have considered this objection to’ the reception 
of the former statements of P. W. 6.and P. W. 12 anxiously on 
the ground that P, W. 31 was not an authority competent to in- 
vestigate the facts, and I am obliged to come to the conclusion 
that the objection must be upheld. It is possible that all the 
evidence available on the point was not adduced but the objection 
having been allowed to be entertained by the Special Bench, a 
decision has to be arrived on the evidence on record. 


The fourth potnt:— 
The fourth point raised by the Advocate-General is whether 


the. statements made by P. W. 6 and P. W.12 to Veeraraghava 


Alyar, P. W. 31, were not rendered inadmissible in evidence by 
reason of the.provisions of section 25 of the Evidence Act. It is 
a course conceded for the prosecution that in those statements 
P. W. 6 and P. W. 12 admitted they themselves were guilty of the 
offence under section 121 A of the Indian Penal Code charged 
against the accused in the case. The question is whether they are 
in admissible against the accused on the ground that they are con- 
fessions made to a police officer, P. W. 31. The finding of the’ 
majority of the Special Bench is that section 25 makes a confes- 

sion to a police officer inadmissible only against the person mak- 
ing it, and that the statements are therefore admissible against the 
accused under Section 157. The learned Judges are of opinion 
that the mischief aimed at is the same in Section 26 relating to a 
confession-made by a person in police custody as in section 25 and 
as section 26 makes the confession under that section inadmissible 
only against the person making it, the expression in section 25 
“against a person accused of any offence” must also be held’ to 
mean “against the person making the confession,” The argument 
for the prosecution at the hearing beford.us is briefly as follows. 
Sections 24 to 27 must be taken to lay down rules of admissibility 
only with regard to a confession made by a person charged with | 
an offence at the trial. One reason for so holding is stated to be 

that a confession. is generally admissible only against the person 
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making it though the legislature has made an exception by making it 
admissible also against a persan who is being tried jointly with such 
person when the confession has been already put in evidence 
against the maker. The soundness of this latter proposition is 
unquestioned. [A confession could be used only against the 
accused in England—See Taylor on Evidence, X Edition, Section 
904. Phipson on Evidence, page 246, IV Edition. That was also 
the law in this country until the Indian Evidence Act of 1872 was 
passed]. $ 
But what inference follows. from this proposition? The ac. 
cused in this case were not tried jointly with P. W. 6 and P. W. 
12. Therefore the confessions of the latter should not be admissible 
against them. The reason given for the argument seems to me 
effectually to destory the argument. It comes to this:—Because a 
“confession is admissible only against the person making it, or one 
who is jointly tried with him, therefore, under Section 25, the con- 
fessions of P. W. 6 and P. W. 12 were admissible against the ac- 
cused who were not jointly tried with them—-an apparently absurd 
conclusion. But it is contended that there is no such absurdity 
because apart from this reason the word confession has a well 
understood meaning, viz., an admission of guilt by a party to the 
criminal proceeding before the court, and therefore the previous 
statements of P. W. 6 and P. W. 12 who were not such parties 
were not confessions at all. This is not the reason given by the 
Special Bench for admitting the statements. The learned Judges 
treat them as admissions but say that Section 25 does not prevent 
their reception as evidence against the accused. This argument 
does not appear to have been urged before the learned Judges so far 
as their judgments show. I shall presently examine this argument as 
to the msaning of the word, but it is well to realise the effect 
of it. - It amounts to this:—An admission of guilt to a polfce officer 
by a party to the proceeding cannot be proved against another 
accused person unless both are being jointly tried; bit an admis- 
sion of guilt by one who is nota party to the proceeding may be 
proved against such a person. Prima facie this contravenes 
the principle that an admission of guilt is admissible only 
against the person making it or one tried for an offence jointly 
with him. I cannot help thinking that the argument at the back 
of “this contention, though it was not put forward directly in 
so many words, is that Sections 24 to 26 nfake an admission of 
guilt inadmissible only as substantive evidence. But can it be held 
that it may bs used for corroborating the testimony of a witness as 
'a. previous statement made by him? I am clearly of opinion that 
*20 
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it cannot. In the first place, the language of the section is too 
clear to admit of such interpretation. e It says (as also does Section 
25) that the confession cannot be proved. If it cannot be proved, 
how can it be admitted in evidence for any purpose? Secondly, 
when it is intended that anything not admissible under one section 
of the Act is not to be excluded if it be relevant under some 
other section, the Act has expressly taken care to say so. ‘Thus 
Section 21 while enacting that an admission cannot be proved 
by, or on behalf of, the person making it, states iff exception (3) 
that it may be proved ‘if it is relevant otherwise than as an 
admission.’ Section 43 provides that “Judgments, orders or 
decrees, other than those mentioned in Sections 40, 41 and 42 are 
irrelevant unless the existence of such judgment, order or decree, 
ts @ fact in issue, or is relevant under some other provision of this 


Act,” Similarly Section 8, explanation I says that a statement of* 


a party to a proceeding not admissible under that section ‘is not to 
affect the relevancy of statements under any other section of the 
Act.’ But Section 25 does not say that an admission of guilt not 
admissible under that section may be admitted under any other 


section. -Thirdly, the reason why a confession made to a police’ 


officer should not be admissible is to my mind equally applicable 
whether it is to be used as substantive evidence or for the purpose 
of corroboration. 


I must now examine the main argument for the prosecution 
that the word confession means an admission of guilt by a party 
to the proceeding before the court. 


In Section 148 of the Criminal Procedure Code of 1861 which 
contained the rule of evidence afterwards embodied in the Indian 
Evidence Act of 1872, tbe provisions were exactly the same as in 
Section 25 except that the phrase ‘ or admission of guilt? was used 
after the word ‘confession.’ The omission of the phrase was, I 
think, due to its being considered unnecessary as it merely conveyed 
the well-known meaning of the word ‘confession’ and not to any 
change of intention on the part of the legislature as to the sense in 
which the word should be understood. Any such change would 
have been clearly indicated by means of a definition. The section 
certainly did not show that an ‘admission of guilt’ to constitute a 
confession, should be by a party to th? proceeding before court: 
The Century Dictionary states that at Common Law ‘a confession’ 
means ‘an acknowledgment of guilt.’ The same explanation is 
given in ‘Field on Evidence, see page 83. In Bouvier’s Law 
Dictionary, the following explanation is given :—~(1) ‘the voluntary 


$ 
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declaration made by a person who has committed a crime or 
misdemeanour to another, ofethe agency or participation which he 
had in the same; (2) an admission or acknowledgment by a person, 
when arrigned for an offence, that he committed the crime 
with which he is charged.’ It will be observed that an extra- 
judicial confession does not connote according to this definition 
that the statement was made by a party to the trial before the 
court. ‘According to American Cyclopedia of Law and Procedure, 
Volume VII, a confession in criminal law is ‘ the voluntary declara- 
tion by a person, who has committed a crime or misdemeanour to 
another, of the agency or participation he had in the same: an ac- 
knowledgment of guilt; the acknowledgment of a crime or fraud.’ No 
doubt a confession is used in evidence only against a person, charged 
with a crime in the case before the court and only against a person 
making it or a co-accused, but this does not justify the view that 
the word confession itself means an admission of guilt by such a 
person. In Queen-Eimpress, v. Jagrup,+ ‘where the question was 
whether an inculpatory admission which falls short of an admission 
of guilt would amount to a confession, Stephen’s Digest of Evi- 
‘dence was cited where that learned author defines a confession 
as an admission made at any time by a person charged with a crime 
stating or suggesting the inference that he committed that crime.’ 
Straight, J, was asked, on the authority of that definition, to hold 
that an admission need net amount toa complete admission of 
guilt. While holding that there was nothing in the definition 
against his view that an admission which does amount to an ac- 
knowledgment of the commission of a crime is not a confession, 
the learned Judge deprecated the use of a definition adopted for 
the purpose of an intended code in England as a guidance in con- 
struing the Indian Evidence Act. The definition is relied on by 
Mr. Napier to show that an admission to bea confession, * must be 
a statement ‘by a person charged with acrime.’ I do not think 
that the learned author means by that expression “charged in 
the proceeding before court’ but ‘charged with a crime’ (that 
is) ‘accused of a crime’ ‘at the time of the admission.’ But 
assuming that he used the expression in the former sense, I agree 
with Straight, J. that the author’s definition is of little use in con- 
struing the, Indian Evidence Act. Our attention was drawn 
to Mahmood, J’s citation of Stephen’s definition in Queen-Empress 
v. Babu Lal,? but the definition is referred to Only for the purpose 
of considering the question whether a confession should be a com- 
plete admission of guilt or not. 


"7, (1888) LLR7A 646 4% (1884) I L. R. 6 A509 at p. 539, 
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I cannot but think that if a confession was intended to refer 
only to an admission made by a partyeto the proceeding before the 
court, the legislature would have said so. Moreover, there. would 
be much redundancy in the language of Sections 24 and 25 if we 
adopt the-meaning contended for by the prosecution. The refer- 
ence in Section 25 ‘to a person accused of an offence’ would be 
unnecessary as the word confession, by itself imports, according to 
the contention, a statement by the accused before the court. 
Similarly the expression ‘in a criminal proceeding’ “would be un- 
necessary in Section 24. l 

Apart from the'fact that the Act does not say that a con- 
fession is a statement by a party to the trial before-the court, I 
think it makes it clear that it need not be made by such a person. 
Section 24 renders irrelevant in certain cases ‘a confession made 
by an accused person.’ Section 25 makes certain confessions in- ` 
admissible against a person accused of any offence The person 
accused of an offence in Section 25 refers of course to a 
party to the proceeding before the court against whom the 
confession is sought to be used. But what is the meaning 
of the expression ‘made by an accused person’ in Section 
24? Does it mean made by a person accused in the proceeding 
before the court? I think not. The meaning is in my opinion that 
the person must be ‘an accused person’ at the time of the confession. 
This was the meaning put on the expression in Empress v. Jadab 
Das,} where the court held that a person making an admission may 
be ‘ an accused person’ though he might not be under arrest at the 
time. No doubt the accused person making the admission would. 
also ordinarily be a party to the proceeding before the court ; but it 
cannot be inferred from that fact that the accused person making 
the confession should be the accused in the proceeding before the 
court. What Section 24 therefore requires is that the admission 
should be by a person then accused of a crime not that he should 
be the accused before the court. Moreover the words ‘by an 
accused person’ ‘would bea mere surplusage, if a confession is al- 
ways a statement made by the accused in the case. The expres- 
sion ‘made by an accused person’ means by one then an accused 
person just as ‘proving against a person accused of an offence’ 
means ‘proving against one who is then an accused person.’ It 
must be remembered that confessions coming under Sections 25 and 
26, in order to be ex€luded, need not have been made by an accused 
person at all as those words are omitted in the sections. It was 
regarded apparently that it was necessary to shut out all admission 
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of guilt- made to a police officer whether the person making it was 
then accused of an offence og not. Iam therefore of opinion that 
the word confession does not import that the admission of guilt 
should be by a party tothe criminal proceeding before the court. 


Thus far I have dealt with the arguments on behalf of the pro- 
secution. An examination of the sections leaves no doubt in my mind 
that an admission of guilt made to a police officer by any personcan- 
not be proved’as against any person accused of any offence whether 
he be the person who.made the admission or not. Under Section 24 
a statement which appears to the Court to have been caused by an 
inducement, threat or promise, is inadmissible both against the 
person making it and against others such as his co-accused. A 
confession which was not voluntary within the meaning of Section 
24 cannot be used against a co-accused while it is inadmissible 
” against the person making it. This is really not denied, but it is 
argued by Mr. Napier that the exclusion is not directed by the 
words of Section 24, but by the provisions of Section 30. He 
contends that the language ‘when a confession is proved’ in that 
section means ‘ when it is admitted in evidence.’ I do not think so. 
That is not the ordinary meaning of ‘proved.’ A statement is 
proved when it is shown to the satisfaction of the Court that it 
was made. If the statement is in writing, the writing is proved in 
the manner in which the execution and contents of documents are 
required to be proved by the subsequent sections of the Act. Such 
proof does not include showing that the statement was not made 
owing to any threat of promise or inducement. It could not 
mean this, because the onus of proving this would not be on the 
prosecution but on the accused against whom it is sought to be 
used.. Sections 24+ and 30 show that the Act makes a clear distinc- 
tion between the proof of a confession and its relevancy. See also 
the definition of the word ‘ proved’ in Section 4. I-must hold that 
so far as Section 30 goes, when a confession is proved, it is ad- 
missible under the section against a co-accused also. It is by 
means of Section 2+ that a confession which is an improper one is 
excluded both against the person making it and against others. 
If this conclusion is right, it affords a strong argument in favour 
of holding that under Section 25 also the confession is inadmis- 
sible against any accused person and not merely against the maker 
of the confession. For my part, I require no such support from 
Section 24, The words are perfectly clear. “The mischief of the 
section clearly extends to the admissibility of the confession against 
all persons. The one and only argument adduced against this plain 
construction is that Section 26 makes -a confession made not to 
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a police officer but by a person in police custody inadmissible only 
against him and not against others, angl it is urged that there is no 
sufficient reason for not excluding it against others also if a state- 
ment made to a police officer is excluded against others. It may 
be that the legislature thought the probable extent of police pres- 
sure in the one case was likely to be less than in the other and that 
the fact of the maker of the statement being in police custody did 
not require its being excluded against others. Ido not say this 
reason is convincing but this isnot the only case where a court is 
unable to find convincing reasons for distinctions made by the 
legislature. Iam bound to attach more importance to the fact 
that very different language has been used by the. legislature in two 
consecutive sections ; there is no difficulty in finding a reason for the 
comprehensive language used in Section 25. I have no hesitation in 
arriving at the conclusion that the statements of P.W. 6 and P.W. 12 
to 31 are inadmissible in evidence. My opinion is in accordance with 
the view taken by the Bombay High Court in Emperor v. Hari- 
singh,. I agree with Batchelor, J. that a confession which is in- 
admissible against | the person making it is æ fortiori inadmissible 
against another person implicated by it. Queen-Empress v. 
Tribhovan Manekchand,? was cited by Mr. Napier in support of 
his contention. The question admittedly did not arise for decision 
in that case. The question was whether a confessional statement 
was admissible against the maker in an inquiry under Section 523, 
Criminal Procedure Code asto whom certain stolen property should 
be returned. The court held that the word confession has reference 
only to criminal proceedings, that Section 25 excluded the use of | 
the statement in question in that case only in such proceedings and 
that the statement was receivable in evidence as an admission in the 
enquiry made by the court as to the person entitled to the return 
of the property. Reliance is placed on the observation of West, J. 
that ‘ confession’ in Section 25 as in Section 24 means “a con- 
féssion made*by an accused person, which it is proposed to prove 
against him to establish an offence.” No doubt, a confession 
would generally be made by an accused person and would be 
generally also used against him. The point made by the learned 
Judge was that Section 25 did not refer to the use of a confession 
in other than a criminal proceeding. Ido not think he addressed 
himself to the question whether a confes8ion should always be* a 
statement by a party to the proceeding. 

Our attention was drawn to the state of the law on the point 
before the enactment of the Indian Evidence Act. That law was 
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contained in Sections 148 and 149 of the Code of Criminal 
Procedure of 1861, which ane in substantially the same terms as 
Sections 25 and 26 of the Indian Evidence Act. They throw no 
useful light on the point. We are moreover bound to construe the 
sections in the Indian Evidence Act which is a complete code 
according to the plain meaning of the words, without reference to 
the previous law on the subject. It has been suggested that any 
imperfection in the drafting of Sections 24 to 26 must be attributed 
to the fact that Sections 148 and 149 of the Criminal Procedure 


Code of 1861 were bodily imported into the Indian Evidence Act. , 


But this does not help us, for there is the same obvious difference 
between the languages of Sections 148 and 149 of the Criminal 
Procedure Code. On the other hand the explanation of the word 
‘confession’ in Section 149 is against the contention for thé prosecu- 
tion. Our attention was drawn to the facts that Jenkins, J. com- 
mented strongly against the prosecution in Emperor v. Lalit Mohan 
Chuckerbutty,1 not producing the previous confessional statements 
made by certain approver witnesses to police officers and it is urged 
that the learned judge must have regarded them as admissible. 
The observations do not show that Jenkins, C. J. was of opinion 
that the statements in question could be put in by the prosecution 
as ‘corroborative evidence. The accused were entitled under Section 
162, Criminal Procedure Code, to ask the court to call for them and 
to give them copies (if the court thought fit to do so) to be used 
for cross-examining the approvers. The failure of the prosecution 
to produce them would be good cause for the strictures passed by 
the learned judge. The case does not help the prosecution. -My 
conclusion is that the previous statements in question were inad- 


missible on account of the provisions of Section 25 of the Indian‘ 


Evidence Act, _ 

The fifth point :— . 

The fifth and last point raised in the certificate is the question 
whether the evidence of P. W. 31 of the previous statements made 
to him by P. W. 6 and P. W. 12 is inadmissible because the state- 
ments made by them to him were reduced to writing and the 
writing is declared to be inadmissible in evidence on behalf of the 
prosecution by Section 162 of the Criminal Procedure Code. I am 
‘clearly of opinion that the evidence of P. W. 31 is not inadmissible 
on’ this ground. Section #61 of the Criminal Procedure Code em- 
powers an officer making an investigation umder Chapter XIV of 
the Code to examine orally any person supposed to be acquainted 
with the facts and cricumstances of the case and makes it obliga- 
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tory on such person to answer questions put to him by the officer. 
Section 162 then enacts that “the, statement made -by any 
person if ‘taken down in writing shall not be signed by the 
person making it, nor shall such writing be used as evidence.” 
The language of Section 162 is too clear to my mind to justify 
the adoption of the argument that because the writing is declared 
inadmissible it must have been the intention of the legislature to 
shut out oral evidence also of the statement made to a police 
officer. Perhaps it is a sufficient answer to this argument to say 
that the legislature has not said so, but has deliberately restricted 
the inadmissibility to the writing. It is urged that the expression 
“such writing” is used in the section really to denote the statement 
made to the police officer which he is not prevented from taking 
down in Writing. But why did not the legislature say “nor shall 
such statement be used as evidence” instead of using the word 
writing. Section 161 authorizes oral stetements being taken, and 
there is no provision in that section that such oral statement can- 
not be proved. If the oral statement, when not reduced to writing, 
may be proved, why should its being taken down in writing be a 
reason for making it inadmissible? It is not contended that in 
consequence of its being reduced to writing the oral statement 
would be inadmissible on account of any general rule of evidence. 
The statement is not one required to be reduced to writing and 
Section 91 of the Indian Evidence Act would not therefore prevent 
oral evidence of the statement being given. Oral evidence in such 
a case is not adduced to prove the contents of the writing. It is 
adduced to prove what statement the witness made to the police 
officer. It is contended that there could be no reason for allowing 


' b 


oral evidence to be adduced while the writing is excluded. But _ 


I think there was good reason for the legislature contenting itself 
with a prevision that the writing should not “be. used. According to 
Section 35: of the Indian Evidence Act, the entry by a police officer in 
any record of statements: made to him in the discharge of his 
official duty under Sections 161 and 162 of the Criminal Procedure 
Code would itself be relevant. The object of the legislature -in 
Section 162 was, I think, to make an exception to the rule contained 
in Section 35 of the Indian Evidence Act in the case of.statements 
made to police officers by persons examined by them at a prelimi- 
nary investigation. It was apparenfly- considered ` unsafe * to 
assume that a police &fficer making an investigation would correctly 
record statements made to him.’ It is therefore provided that 
the:statements should not be signed by the witness and should 
not be admissible in evidence. At the same time it was regarded 
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as proper to make the police officer’s record of such statements 
available to the accused at the judge’s discretion for the purpose of 
cross-examining any witness called for the prosecution. Mr. 

Govindaraghava Atyer attempted to show.that the exclusion of the 
writing alone while admitting oral evidence would lead to hardship 
the accused in some cases. I do not consider it necessary to deal 
with them, I can easily conceive of cases where the admission of 
oral evidence would be a positive advantage to the accused. The 
non-exclusion ‘of the written record might also lead to serious dis- 

advantage to the accused. For instance, when-‘it is desired to prove, 
the statement made by a witness to the investigating officer, the pro- 

secution might simply put in the written record without calling the 
officer. ‘This it would be open to the prosecution to do according to 
Section 25 of the Indian Evidence Act. The result would be that 
_the accused would be deprive of the opportunity of cross-examining 
the officer and proving that the statement of the witness was not 
correctly taken down by him. Mr. Govindaraghava Aiyar referred 
to Isab Mandal v. Queen-Empress,} as authority for the position 
that the police officer’s record would not be admissible as evi- 
dence under section 35 of the Indian Evidence Act even apart 
from the exclusion. But with all deference to the learned 
judges who decided that case, I am unable to agree with them. The 
decision of the case was really rested on the ground that the record 
in question was not admissible under Section 162 of the Criminal 

Procedure Code. They go on to observe,“ We are unable to see 
that Section 35 of the Indian Evidence Act has any application in 
the matter, for we do not consider that a document of this nature, 
which moreover is not necessarily a part of the official duty of a 
police’officer to prepare at all, comes within the description of a 
‘ record’ within the meaning of that Section.” But Section 35 does 
not require that the record in question should be one which it is the 
duty of the public officer to make or prepare. Itis quite sufficient 
that the entry is made by him in the discharge of hig official duty. 
I am unable to entertain any doubt that a record made by an investi- 
gating officer of statements made to him by witnesses is one prepared 
in the discharge of his official duty. Clause 2 of Section 162 of the 
Code of Criminal Procedure provides that the record made by a 
police officer of a dying declaration shall not be inadmissible on 
atcount of anything contafned in the Section. I am unable to see 
under what section of the Indian Evidence Aet the record of dying 
declaration would be admissible except under Section 35. From the 
necessity of the case, the legislature considered it desirable to exclude 
4901) LL. R. 28 C. 348, 
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dying declarations from the general rule making the police officer's 
record of statenents inadmissible. Eanindranath Banerjee v. 
Emperor,! is a distinct authority against the contention of the 
accused, I agree with the opinion of the learned judges who decided 
that case, and with Karamat Husain, J. in Rustom v. King-Emperor,® 
that an examination of the corresponding sections in the previous 
codes of Criminal Procedure shows that the legislature deliberately 
restricted itself to making the writing alone inadmissible. Mr. 


. Govindaraghava Aiyar relied on the observations df Beaman, J., 


sin Emperor v. Narayan Raghunath Patki. That learned judge 
draws his conclusions from the history of the legislation on the sub- 
ject. He takes it that the object of the change in the present Proce- 
dure Code was merely to confer an advantage on the accused by 
making the written record made by a police officer of statements 
made to him available to the accused for cross-examination. But the . 
learned judge can get over the alteration in the section in making the 
writing alone inadmissible in evidence, only by assuming that the 
word ‘ writing’ is not used in the section in contradistinction to the - 
word ‘statement’ used previously init. This assumption is, I think 
not permissible. He points out that “ as the law stands, the prose- 
cution might have an advantage over the accused in sorge cases.” 
But’ apart from this not being a sufficient reason for refusing to give 
effect to the plain words of the section, I can easily think of cases in 
which the adoption of'a contrary view might result in disadvantage 


. to the accused. Ihave no hesitation in concurring with ‘the Special 


Bench in the view taken.on the question by all the learned Judges 
who constituted the Bench: 

The result of my findings is that, in my opinion, the statements 
of the approvers, Arumugam and Somasunduram, to P. W. 31 and 
to Mr. Cox ought not to have been admitted in evidence. With regard 
to the earlier statements I have entertained some doubt whether the 
majority of the Special Bench, have clearly stated that their conclusions 
from the evidence would be the same even 1f they were rejected, but 
I am not prepared to dissent from the view that such 1s in substance , 
the effect of the judgment of thé learned Judges. With regard to the 
statement to Mr. Cox, however, they do not state that their conclusions 
would be‘unaffected by their exclusion. Consequently. it is in my 
view necessary to consider whether excluding those statements there is : 
‘sufficient evidence on record to sustain the fonviction of the accused? 

By the Court :-—*The result of our IERE is that the 
petitions dre dismissed. . 

~ 1, (1908) L L. R. 36. C. 281, at p. 286. > 2. (1910) 7 A. L. I. 468. 
3, (1907) I: L; R. 32 B; 111, at p. 142 and 143, 
į £ Pox 
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NOTES OF RECENT CASES. 


~ Sundara Atyar J. 
- ? Spencer J. . 8 A. No. i159 of rgro. 
| i911, December 14. : 


Aliyasantana Law—Right of matntenance. 

(i) The Ejaman of an Aliyasantana family is not entitled to 
say that he will not maintain a member ofthe family unless 
he works. 

(ii) A lady living away with ket asband is not, by that 
reason, disentitled from claiming maintenance. 

(iii) The right to claim separate maintenance andi 
upon the purpose of the stay of the junior member away from 
the family house. Itis only if it is for an improper purpose 
that he or she is disentitled from claiming maintenance, 

B. Sttarama Rao for appellant. 

K. Narayana Rao for respondent. 





Sundara Aryar j. 
Spencer J. Cr RC: aN; 516 of -IQLy. 
1911, December 29. 


Attachment of plantain ne nok tn esse— Validity of— 
Conviction for removing, unsustainable. 

Attachment of plantain bunches thereafter to appear is not 
= attachment of growing crop and therefore invalid. A person 
removing such bunches in disobedience of the attachment is not 
guilty of auy offence. | 

K. N Atya Atyar for A 
Devadoss for Publtc Prosecutor contra. 





Sundara Atyar J. 
Spencer J. S. A. No. 1095 of i910. 
1g3i, December 29. 


Subrogatton— Reverstoner paying off morigage ‘when property 
going to be sold—Enittled to subrogation. 

(i) A Hindu reversioner is not “a person interested” within 
the meaning of S. 91 of the Transfer of Property Act. 

(ii) But he is a person wto is interested within the meaning 
- Of S. 69 of the Indian @ontract Act. 

(iii) Though not a person entitled of ehis own initiative to 
redeem a mortgage, when the property is put up for sale upon a 
binding mortgage, he may pay it up and claim a: charge 
therefor, 


2 


(iv) There is no authority for saying that any person paying 
off a mortgage is entitled to claim a charge. 

(v) Having regard to the requirements of registration, &c., 
_ even an agreement with the owner under which a stranger dis- 
charges a mortgage does not entitle him to ie to be subrogated 
to the discharged mortgage. 

(vi) The case is different where a person having ar interest 
or dona fide claiming an interest under a void or voidable conve- 
yance, pays off an incumbrance to protect his own interest. 


C. Kreshnamachar tor K. Srinivasa Atyangar for apeenant 
Respondent unrepresented. 





Sundara Atyar J. 

Spencer J. | Cr, Ap. No. 324 of ror. 

IQII, December 29. 

Handwriting experi— Uncorroborated evidence— Unsaje to 
aci upon. 

It is unsafe to act on the uncorroborated evidence of a haud- 
writing expert. 

Kunjunnt Naw and Annajt Rao tor appellant. 

Publi Prosecutor (C, F. Napter) for respond ent. 





Suhiave Aryar J. ao 

Spencer J. S. A. No. 1391 of 1910. 

Igi2, ‘fanuary 2. B 

Patta and Muchilika—Claims for rent for fasliis previous to 
Estates Land Act—Sutts brought after. 


A suit for rent due for a fasli previous to the passing of the 
Estates Land Act but instituted after the Act came into force is 
not bad because there has been no previous tender of patta. 

V. Ramesam for appellant. 

P. Narayanamurtht {or respondent, — 


| scene | 


Abdur Rahim J. 
IQII, Fanuary 2. } Cri. A. P. 32 of r911. 


Ss. 299 fo 301, Penal Code --Murder by PARCA of 
person other than the tntended veetim. 
It is not necessary for a conviction under Ss. 2§9 to 301, 
I. P. C., that the accused should have intended the death: of the 
person actually killed. Itis sufficient if the death of one. was 
. intended and that of another ensued, as reasonable and probable 
consequence of the accused’s act, 3 i 


3 


The accused gave poisoned sweetmeat for A to take, in- 
tending to kill him thereby, but A after tasting it and finding 
it bad. threw it in a corner of the house, after which some chii- 
dren of the house took itüp and swallowed it in cousequence of 


-which they died. Aé/d. that the accused was guilty of the murder 
. of the chiidren by poisoning. 


Observations as to when under what circumstances the accu- 
sed will and will not be guilty: 
N. B —Abdur Rahim J. agreed with Benson J. who differed 
from Sundara Atyar J. 
Public Prosecutor (C.F. Napier: for the Crown ‘appellant). 
K. N. Atya Atyar tor accused. 


Mirae 


Sundara Aryar j. i 
Spencer J. 


1912, January 3. | | 

Practitioner and client— Dismissal for default of practitioner 
—Fraud of vakil or hts clerk—E fect of —Restoration of case, when 
~-Prines ple of agency. 

A practitioner is responsible to his client for the fraud of 
his clerks in the client’s business, as if committed by himself. 

vA party is not responsible for the frand Ur negligence of his 
or his practitioner’s clerk. 

The principle of agency does not strictly apply as between 
the client and the practitioner. “A court is not always bound to 
restore a case dismissed for default of appearance, of the practi- 


tioner. Restoration will depend upon the circumstances of each 
case. 


C. M. P. 498 of 1910. 


A practitioner is not entitled to leave .the argument of his 
cases to be managed by his clerks. The court has power to set 


aside a dismissal for default even when. there isenot sufficient 
cause. 


. The court may leave the client to have his remedy against 


“the pra titioner instead of restoring the case, where damages 
‘would be an adequate remedy. But where damages would not be 
an adequate remedy and the action isa representative action on 


behalf of others not on recdrd, restoration will be the proper course. 
T. Rangachart, G. Krishnaswamt Atyar and G. S. Rama- 


‘chandra Adyar for petitioner. 


“TTR. Ramathandra Aiyar and T. R. Kvishnaswamt Atyar 
for respondent. 





( 4 

Sundara Atyar J. ` ; 

Spencer J. “Ff: 8. Ai No. 153 7 of 1920. 

IQI2, fanuary 5. l ° 

Kazt Act (Act XH of 1880), S. 4—Cause of action. 

A Kazi appointed under the Kazi Act has no right. to 
restrain another person from discharging any of-his functions or to 
sue for damages suffered by him by reason of such performance. 


S. Annajt Rao for appellant; | è 


B, Sttarama Rao for respondent. 


ped 





Miller Jj. . 

Sundara Atyar J. S. A. 1349 and 1350 of 1910. 

1912, Fanuury 10. l 

S. 92, Evtdence Act—Evidence to show a sale to be otherwise 
than a sale- Admissibility of. 

A document which purports te be a. sale cannot be proved to 
be otherwise than a sale, though fraud , misrepresentation, want 
of consideration, etc., which will be good grounds of avoiding 
the effect of the document, may be proved. (Balakrishna Doss v. 
Legge? and Achuta Rama Raju v. Subbaraju? followed. Maung 
Kyin v, Ma Shivsa? ‘and Kanty un-néssa v. Fatz-un-ntssa* ex- 
plained. 8 Bom. L. R. 761, 764, 669, not approved.] 

P. Narayanamurthy for appellant. 


A. Ramachandra Atyar for respondent. 





Miller J. 

_ Sungara Atyar J. pos S. A. 518 and 519 of 1910. 

1912, Fanuary Lo. 

Evyectment—Landloréd and tenant— Savaram lands— Right to 
eject. 

There being no proof in the case that lands called ‘ Sava- 
ram’ lands wete equivalent to Kamatamor home farm lands 
though they were proved tə be other than Jerayoti lands, it was 
held that the zemindar had not proved his right to eject. 

Swamtnadhan fpr‘appellant. 


The Advocate General (P. S. Sivaswamt Aiyar) for respondent. 


te LL.R. 22 A. 149. ° 2. LER. 25M. 7. 
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NOTES OF RECENT CASES. 


Benson J. | 

Sundara Aryar J. C. M. P. 2053 of 1911. 

1911, October i. 

Suit by reverstoner to set astde altenation—Abaiement of, on 
death of the reversioner. a 


A sttitto set aside alienation by a Hindu widow brought 
by a reversioner abates on his death and does not survive to the 
next reversioner. 


P., Nagabushanam for petitioner. 
L. A. Govindaraghava Avyar for respondent. 





Benson J. 

Sundara Atyar J. C. M. A. 61 of 1911. 

Igl2, January 16. 

Article rr (æ) of the Limitation Act does not apply if there 
is no investigation. Under the new Civil Procedure Code the 
court has ample discretion in the matter of allowing amendments. 


K. V. Krishnaswamy Aryar for appellant. 
S. Muthia Mudaliar for respondent. 


Benson J. 
Sundara Aryar J. l C. M. A. 28 of 19090. 


1912, January 16. 

Where on parties’ agreement the amount depogited as com- 
pensation under the Land Acquisition Act was ordered by court 
to bein court’s custody for four months and then to be taken 
over by one of the parties unless the other party filesa_ suit 
within that time, the parties are estopped from questioning the 
jurisdiction of the Munsif’s court in which the suit was filed to 
recover the portion of the money due to one of the parties. The 
Munsif has inherent jurisdiction ifthe amount be within his cog- 
nizance. ‘The order passed by the court on consent cannot be 
attacked collaterally on any ground; « g., that moneys payable 
under the Land Acquisition Act ought to be adjudicated upou 


6 


only by the District Court. The proper courseis to have the 
Original order set aside, “8 


C. V. Ananthakrishna Atyar for appellant. 
K, Srinivasa Atyangar for respondent. 





Miller j. 

Sundara Aryar J. Cr. M. P. rz of 1912. 

IQI2, Fanuory 17. e 

Cr. P. C, S. 107, Cl. (4)—Powers not controlled by S. 496. 

The powers conferred on a Magistrate by S. 107, Cr.P.C., 
Cl. (4), of detaining a person in prison are not controlled by 
S. 496, Cr. P. C., so as to compel the Magistrate to let him on 
bail .when prepared to furnish security. 


T. Rangachartar for petitioner. 


Devadoss for Public Prosecutor. 





Benson J. 

Sundara Aryar J. C. M. A. 81 rort. 

IQI2, Fanuary 17. 

Power tcompromise—Scope of. 

A power conferred on a Vakil to compromise a suit, if he 
deems it proper, does not authorise him to give up possession to 
the other side and agree to reserve his client’s; claims (who was 
defendant) to be fought out by him as plaintiff in another suit. 


P. V. Duratswamt Mudaizar for petitioner, 


V. Ratnasomanathan for respondent, 





Benson J. l 

Miller J. 

1912, Fanuary 22. J 

Interest, high rate of—Power to reduce. 

In a suit by a mortgagee to redeem an earlier usufructuary 
mortgagee, the latter insisted upon the former redeeming another 
mortgage in his favgur executed subsequently to the date of the- 
usufructuary mortgage. The mortgage was for 150 mooras of 
rice and 75 Rs. cash and redeemable after 30 years. The in- 
terest provided for was 25 % on the paddy in kind and 6} % on 
the cash. Having regard to the long period, high rate of-interest. 


S. A. 1182 & 1717 of 1910. 
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and the risein the value of the paddy, the lower court valued the 
paddy as at the date of the mortgage and-allowed interest at 6} %. 
On appeal, held that the court had no power to act as it did, and 
their Lordships directed that interest should be calculated on 
the paddy at the stipulated rate in paddy and the same should be 
valued ason the dateon which the accounts will have to be 
mage up. . 

B. Sttarama Rao and H. Balakrishna Rao for appellant. 

K. P. Laxmana Rao for respondent. 


OL ang 


Benson T 

Mailler J. } S. A. 1378 of 1910. ° 

1912, Fanuary 24. . 

Hindu Law—Mor tgage decree against father and court sale— 
Movrigage decree debt antecedent to sale—Sale binding on sons. 

A mortgage decree against a Hindu father against whom 
personal remedy was barred will be an antecedent debt soas to 
support a court auction sale thereon against the sons. ` 


C. S. Venkatachart for appellant. 


M. B. Dorarwami Azyangar for the respondent. 





Benson j. 
Miller J. | S. A. 1219 of 1909. 
Igl2, fanuary 24. 


Agreement to take and abide by oath—Restling from agreement 
—E fect of. 

The defendant agreed with the plaintiff that he would take an 
oath in respect of a portion of the subject-matter and in thé event 
of plaintiff’s resiling, a decree ought to be passed against him 
in respect of that portion. On plaintiff resiling, 4eld: the court 
could not give effect to the agreement, as the burden of proof was 
on the defendant in this case, the only effect of such an agreement 
being to prevent the plaintiff from adducing evidence in support 
of his claim. | 


L. A. Govindaraghava Atyar for appellant. 


C. S. Venkatachard tor respondent. 
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Abdur Rakim]. | 
Sundara Atyar J. C.M. A. rọ of ror. 
1912, Fanuary 24. 


Succession Certificate Acl—Minor—Issue of certificate to. 


There is nothing in the Succession Certificate Act to prevent 
the issue of the certificate to a minor. 


B. Narasimha Rao for appellant. 
‘T. V. Sheshagirt Atyar for respondent. 





Abdur Rahim J. 

Sundara Atyar J. C. R. P. 484 of 1909. 

Igl2, Fanuary 24. 

Contract of service for a termofS months—Monthly pay—Im= . 
puea term—Servant not bound to continue in sprte of default. 


When a person is retained as a servant for 6 months ona 
monthly pay, it is to be taken as an implied term in the contract 
that the servant is not bound to continue if his pay is kept in 
arrears. 


T. Arumatnadhan Pillar for petitioner. 
S. Subrahmanya Atyar for respondent. 





Benson J. 
Miller J. S. A. No 1641 of I9IO. 
1912, Fanuary a5. | 


Surt by worshippers for possesston—Decree in favour of trustee, 


| In a suit by worshippers to declare the court sale in favour 
of the 4th defendant in the case invalid and to recover possession 
it was allefed in the plaint that the trustee who was the rst defen- 
dant was in possession, though by collusion he was putting for- 
ward the title of the 4th defendant. The rst defendant’s conten- 
tion was that he was in possession and therefore, the suit was to 
be dismissed. The court found that the sale was invalid, that the 
4th defendant was in possession as he contended and made a 
decree in favour of the 1st defendant. Meld, under the circum- 
stances, the decree was a proper one as the th defendant had no 
title to remain in possession and there was a praver of possession. 


T. R. Ramachandra Atyat for appellant. 
C.V. Anantakrishna Atyar for respondent. 
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C. P. C, Order xxi, rr. 46, 54—Immoveable°? property— 
Mortgige debt—Attachment, manner of .. nee T 105 
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S. 526—Transfer — High Court’s power of, from Chief 

Presideucy Magistrate to Presidency Magistrate... se 114 

Evidence Act, S. 81—Newspaper—Publication, proof of ive 73 


Foreign judgment—Decree against partnership-~Not suable 

upon soas to bind partners personally... ose si 109 
Hindu Law —Adoption—Divesting—-Adopted son's right to set 
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interim—Impartible property ... se e ose 85 
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NOTES OF RECENT CASES. 





Milter J. : | 
Sundara Aryar J. C. R. P. 723 of r19z1. 
1912, January 30. 


Surts Valuation Act, S.8—Crvuil Courts Act (Madras), S. 1 
—— Suit for partition. 

In suits for partition coming within S.7, Cl. (iv), of the Court 
Fees Act, the valuation for jurisdiction is the same as that for 
court-fee, 

T. Prakasam for petitioner. 

T. Ramachandra Rao for respondent. 





Sundara Azyar J. | 
1912, February I. } C. M. P. 96 of r9r2. 


C. P. C., Order XXII, r. 10— Asst oe aad ahs ‘limited to as- 
stgnment by par (ies. 

There is nothing in O. xxir, r. 10, C. P. C., to restrict it to 
assignees from partits; the rule does apply also to cases where the 
assignment is by the representative before he is brought on record. 

V. Ramesam for P. Narayana Murthi for petitioner. 

V Ramadoss for respondent. 





Sundara Aryar j. 
1912, February i. 


Hindu Law—Nucleus— Unproducitve. 

A thatched: house which alone formed the.ancestral estate of 
a Hindu family of two brothers cannot be said to be the nucleus 
‘of :their joint trade unless it is.shown that it was sold and its 
proceeds were utilised fo: the trade. . 

T. M. Krishnaswamt Aiyar for appellant, 


S. A. 945 of IyIr. 


Sundara Atyar J. 
1912, February 1. 
* Registration Act, S.°17. 
An agteement to give up possession Of land belonging to 
another does not require registration. — 
V. Purushotham Atyar for appellant. 
5 ; 


S. A. 799 of 1911. 
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Benson J. > i H 

Rahim J. | Ref. Trial 54 of ror. 

1912, february 2. 

Evidence Act, Ss. .32,60—Oral dying declarations B to 
prove. l 

The proper way of proving oral dying declarations is to call the 
persons who actually heard them to depose to what they heard 
and not to ask them whether what they have recorded ^n a piece 
of paper as the dying declaration i is a correct represéntation of 
the dying declaration. Such Writings are not evidence without 
formal proof of the oral dying declaration. 

N. Rajagopalachart for appellant. 

M. D. Devadoss for Public Prosecutor. 


$ r 


Miller. J. 

C. R. P. 737 of rġro. 
Sundara Atyar J. 
I9I2, February 2, | C. R. P. 740 of rgxo. 


A djustment—Agreement lo abide by dectston tn another sutt, 


An agreement to abide by the decision in another case in 
another court is not anadjustment or any other method of dis- 
posal of a suit and cannot be given effect to, 


S. Subramania Atyar for petitioner. 


“Dr “Swaminathan for respondent. 





Abdur Rahim J. | | 
Sundara Atyar J. C. M. A. 63 of zorz. 
- IQI2, february 6. | 
Ap peal — Kemand order—Ex-parte decree—Setting ase with- 
P A ırzegular. 


No appeal lies against an order by the appellate court re- 
manding a suit which was decreed ex-parte, setting aside the 
ex-parte decree. But if the court sets asi de the ex-parte decree 
‘without assigning any reason sufficient in law to set aside an 
ex-parte decree the court will interfere with the order i in the 
exercise of its revisiona] po wers under S. 115, C.P.C. 


L. A. Govindaraghava Ayar for appellant., 
C. Padmanabha Atyangar for respondent, T 


aes waatea 
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Abdur Rahim J. 

Sundara Atyar J. e L. P. A. 45 of grt. 

1912, February 7. 

Contribution between 2 trustees—Admusston of existence of 
trust money—Onus of proof. 

Where the plaintiff and the defendant’s deceased father were 
appointed trustees by their community to collect subscriptions 
and to file suits on behalf of the community, in a suit for contri- 
bution by the plaintiff on the ground that he alone was obliged 
to pay the costs of the suits, the onus will lie upon him to 
-show, if once he admits that heand the defendant’s father collect- 
ed monies for filing suits, that he had spent away all the mo- 
nies, that he was obliged to pay the costs out of igs pocket . 
. and thathe had no trust money to reimburse himsclf at the 
time of filing the suit. 

N. Rajagopalachar? for appellant. 

V. C. Seshachartar for respondent. 





Benson J. 
Bakewell J. S. A. 1406 & 1424 of I910. 
1912, February 9. 


Limitation Act, Art. 44—Sale by guardian. 

A minor ought to bring a suit toset aside a sale by the 
guardian within 3 years of his attaining majority irrespective of- 
= whether the alienation is within 12 years or not from the date 
of suit. 

M. D. Devadoss for appellant. 


T. Natesa Azyar for respondent. 


Sundara Azcyar J. 

1912, February 9. 
Contract Act, S.74—Compound tnterest with 6 monthly rests 
—-Whether penalty. | 


‘Where a bond stipulated for 2 per cent simple interest and 
for 2 per cent compound interest with 6 monthly rests in case of 
default : 

. Held. that as compound interest is usually calculated only 


with résts the stipulation of the bond was not penal and that it 
ought to have been allowed. 


Cy Re P: 13x of rgrt. 


N. Rajogopalachart for petitioner. 
T. Arumainatham Pillai for respondent, 


ae 
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Abdur Rahim J. 
Sundara Atyar j. A. 5. 68 of r910. 

IQI2, eee) I4. 

Court Fees Act Suit for partition—Valuation in appeal— 
Appeal from preliminary decree—Stamp—Court.fee not payee by 


defendant tn partition sutt as written statement. 


In suits for partition to which S. 7, Cl. (iv) (c) ofthe Court-Fees 
Act applies, when the subject-matter of the appeal is the. same 
as that-in the suit, the appellant is bound by the valuation ‘put 
by the plaintiff in his plaint. 


Inah appeal from a preliminary decree directing the plaintiff . 


2 
to be put in possession of his share, ad valorem court fee ought 


to be paid. 


There is nolaw which requiresa defendant ina partition 
suit to pay court fee in respect of properties which he says plain- 
tiff is in possession of and ought to bring into the hotch-pot 
before he can seek partition. 

-K. Ramanath Shenoi for appellant. 


F. L. Rosario for respondent. 





Chief Fustice 
Sankaran Nair J. a 
Ayling J. Cr. R. Mis. Petn. 34 of 1912. 


1912, February 14. 

Cr.P.C.,S. 397—Concurrent sentence—High Court Sesstons— 
Power to inflict. 

Having regard to S. 397,Cr. P. C., a judge of the High Court 


sitting in the Sessions has no power to punish a man so as to 
make his sentence run concurrently with his sentence passed in 


«nother trial. s 4 
the Advocate-General (P.S. Stvaswami Atyar) for the Crown. 


The accused not represented. 
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NOTES OF RECENT CASES. 


Abdur Rahim J. . C.M.P. 293 of 1912. 


Sundara Atyar J. 
I9I2, February 15, C.M.A. 23 and 29 of 1912. 


Securtiyv—Right of restitution wm the event of success tf 
could be tendered. 

Where an order has been made permitting the plaintiff in 
a redemption action to execute the decree pending appeal by the 
defendant only on furnishing security for the mesne profits of the 
land for 3 years, plaintiff offered the mortgage amount deposited 
by him which the defendant would be bound to restore in the 
event of his success, as security: Held by Abdur Rahim J. that, 
that security might be legally tendered; by Sundara Azyar J. that’ 
such a contingent right could not be offered as eel 

G. S. Ramachandra Atyar for petitioner. ° 

The Advocate-General (P. S. Stvaswami Avyar)and s. Muthta 
Mudaliar for respondent. 

Milter J. 

. Abdur Rahim j. | S5. A. 1395 of rgro. 
1912, February 19. 
. Action for rent under registered kabultat — Lamitatcon— 

Barred when the new Act came tnto force uf the new rule is applied. 

Miller J :—'The 3 years rule of limitation to action for rent 
laid down by the Estates Land Act does not apply to claims for 
rent under registered kabuliats more than 3 years oid at the 
date the Act came into force. An intention to give retrospec- 
tive effect toan enactment cannot properly be inferred when 
there is no appreciable interval ‘between the date it became law 
(here by the consent of tire Governor-General) and the date of its 
coming into:force. 
' Abdur Rahim J.:—The wording of the Act is clear and the 
rule of presumption against retrospective operation has no appli- 
cation. 7 
The Advocate-General (P. S. Stvaswami Atyar} for appellant 
-C. Padmanabha Atyangar for respondent. 


esti, RITE, 


Benson J. 

Sadasiva Aryar J. l S. A. 805 of 1910. 

1912, February 27. 

Appeal—Powers of appellate court-—-Admission of fresh 
evidence. 

Under the Civil Procedure Code ofe1908, the appellate 
‘court has wider powers of admitting fresh evidence than under 
the old code. It is sufficient if the reasons for such admission 
‘appear upon the face of the judgment. 

T, Rangachari and K. V. Krishnasamt Aryar for appellant 


V. V. Srinivasa Azyangar for respondent, 


Benson J. a 

Sundara Aryar j. } S. A. 1521 of I910. 

1912, Febry. 28, 

` Mortgage or charge— Compromise decree— Construction of. 

The construction of a compromise decree follows that of the 
compromise which precedes it. 

It is not correct to say that a mortgage cannot be created by 
a compromise decree but only a charge. 

‘A. Krishnaswami Atyar for appellant. 

GS. Ramachandra Atyar and T. M. K rishnaswami Aiyar 

for respondent, 


S ppi 


Lenson J. 
Sundara Aryar J. | S, A. 433 of a 
1912,-Febry. 28. 
Limitation Act, Ss. 4, 5,14—Filing sutt ina uppietiaes after a 
summer holidays—E fect of. 

) A suit which is presented to a court after being returned by 
a court which had no jurisdiction, for preseutation to the proper 
court is not the same suit as the one before and therefore if the 
previous.suit had been presented in the wrong court after the 
period of limitation which expired during the summer holidays 
of that court the period of pendency of that suit cannot be deduct- 
ed so as to avoid the bar of limitation. 

T. M. Krishnaswamt Atyar for appellant, 

V. Visoanatha Sastri for respondent. 


Benson J. 

Sundara Aryar J. S, A. 226 of 1910. 

1912, Febry. 28. 

Limitation Act, S. 23—Art. 36—Enticing away a married 
woman and adultery —Continuing wrong . 

‘The wrong’of adultery is a continuing wrong so long as 
the wife and,the adulterer live together and the husband?s cause 
of action to sue for damages does not end on the date of enticing. 

N. Rajagopalachart for appellant. 

K. N. Atya Atyar for ota 


Benson J. 

Sundara Aryar J. Cr. Mis. Pejn. 29 of 1912. + 7 

1912, February 29. | ` 

Criminal Procedure Code, S.198—A g grteved person—Bigamy. 

The father of a woman is not an aggrieved person within the 
meaning of S. 198 of the Criminal Procedure Code to complain of 
bigamy when the husband is alive and competent. 


The Public Prosecutor (F. L. Rosario) for the Crown. 


‘NOTES OF RECENT CASES. 
Benson J. 
Sundara Aryar J. . C. R. P. 852 of 1910. 
1912, March i. | . E 
Attachment of money deposited as securtty—Prtor assignee of 
the same—Attachment without notice to ee ee pur- 
chaser—Transfer of Property Act, S. 130. 


The auction-purchaser of the interest. of the judgment- 
debtor i in certain amounts deposited with his em ployers as secu- 
rity cannot set’ up’ his title against an assignee of the same 
prior to attachment though no notice of the assignment had been 
giyen tothe employer. The position of the auction-purchaser, 
whether with or without notice, is the same as that*of the judg- 
mént-debtor. The ptinctplesof S. 130, Transfer of Rioperty Act, 
ought to be applied even to cases of choses of action’ not coming 
within the definition of ‘actionable claims? in the Transfer of 
Property Act. . i 


R. Kuppusami Aryar for petitioner. l ‘ 
C. V. Anantakrishna Atyar for respondent. 





Benson J. | . | 
> Sundara Atyar J. | L. P. A. 3rof ror | 
1912, March i. : . | 
_ Hindu Law—Reverstoner—Sutt for purchase money as heir 
—Cannot sue, repudtating the sale. : 


* 


The reversiouer suing as heir of the deceased widow is ek 
entitled to recover the balance of purchase-money due from the 
vendee of a portion of the estate when he Repudigtes cas isale 
as one not binding against himself. 


B. Sitarama Rao for S. Muthia Mudaitar for appellant. 
. Vishegnatha- Shastry for respondent. 





rE Nair J- ° 
Ayling J. | Cr. R: C. 12 of agri 
1912, March 4. 


Cr. P. C., S. 423—Charge for main P TOE A T for 
abetment on appeal, not proper. 


- 


16 
Following . Padmanabha. Panjikannaya: V: Zhe Emperor’, 
their Lordships reversed a conviction for ahetment in appeal 
when the:charge was for the main offence and the accused was 
acquitted of it in appeal. 


S. Swaminathan and Muthia Mudaliar for petitioner. 
Public Prosecutor (F. L. Rosario) for the Crown. 


$ d 





Penson J. © > \ E E 
Miller j. S. A. 1668 of r910. 
1912, Marcths5. J 
sage vidence—A djudication as to necessity in suit between one 
veversionvr ‘and OERA not, in sui between other reverstoners and 
alienee. «i. tig. eee ui 3 
An adjudication in a snit étiveen. an alienee from the. 
widow and one of the reversioners . that the alienation was for 
necessity is riot evidence of such necessity as between other re- 
versioners and the alienee. r aa 
T, R. Ramachandra Atyar for aiea B 
SeT. a and C. Paanika a Agena 
for respondents. 


aa ro mente 


Benson J. 7 ih ae | 

Miller J. S. A; 1719 of 1910. 

1912, March 5. , 
Presumed - accuracy of oficial statements — ~ Interference in 


second a ppeal. 


The accuracy of a statement prepared by the Revenue depart- 
ment that a particular field was cùltivated; on the ‘footing of. 
which the plaintiff had to pay revenue which:the defendant was 
bound to pay, need not be proved by the evidence of some one 
present on the spot at the time the inspection of the field was 
made, Where the sole evidence in the case for such payment 
was the statement end :the lower appellate court had. dismissed 
the snit simply on the ground that the accuracy of the same was 
not proved, their Lordships interfered, ja second appeat reversing 
the lower appellate gourt’s judgment and restoring that of the 
Munsif who had decreed on the strength of the statement. 

K. Srinivasa Atyangar for appellant. 

R. Kuppusamt Aryay for respondent. 








Ie (1909) LL.R. 33 M. 264. 


NOTES OF RECENT CASES. 
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FULL BENCH. 
Chief Fustice. y 
S. Nair J. 
Rakim J: fr A 
Ayling]. Crl. R. C. 498 of rorr 
Sadastva Atyar J., 
1912, March t. 
Cr. P. C. Ss. 195, 428, 429, 439,~-Appeals—Powers of High 
Court in case of difference of oftnion—S. 36, Letters Patent. 


The view of the Full Bench in Muthusami v. Veent Chetti? 
was confirmed by the above Full Bench as regards tlie main- 
tainability of appeals under S, 195, Cr. P. C. 


The High Court while hearing appeals under S.195, Cr. P. 
C., exercisés a special jurisdiction and not either an appellate 
or revisional Jurisdiction under the appeal and revision chapters 
of Cr. P, Code. So ifthe Judges of the High: Court differ in 
opinion while hearing an appeal under S. 195, Cr. P. C., the 
procedure to be followed is that prescribed in Cl. 36 of the Let- 
ters Patent and not that prescribed either in S. 429 or 439, 
Ci P.C. 


L. A, Govindaraghava Atyary and K. Fagannada Atyar 
for petitioners. l 
~ M. D. Devadoss for Public Prosecutor, 


bevea Serido 


Benson J. 

Rahim J. | C. M. A. 78 of 191o. ‘ 

1912, March 6. 

Attachment under C. P. C. 1882—Subsistence of, a question of 
intention—Res judicata in execution proceedings—~Art, 178, Limt- 
tation Act (:877\—Execution application dismissed for non-p7 ose- 
cution—Next application to sell attached properties. 

Under ©. P. C., 1882, the subistence 6f an attachment once 
mde is a question of int&ntion. Where, after effecting an attach- 
ment, the court dismissed an execution application. for non- 
prosecution, and then the court allowed an application for sale of 


L (tg907) 1. L. E. 30 M. 382. 


“18 


some of the properties already attached not ‘only is an intention 
to continue the old’ attachment made cléar‘but ‘also the order for 
sale as if the attachment still. subsisttd acts as res -yudicata when 
other attached lands are sought. to be sold without a- Hener 
attachment. 


So long as the ‘old: attachment subsists, the right to isell 


- accrues from day to ‘day “ander Art. 178, Limitation :Act of 1877. 


` N. Rasjagopalachart for appellant. . 
. T. Rangachart-aad T, Narasimha Atyangar for respondent 


-~ 
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-Fyri ‘BENCH. 

' Chièf ‘Fustice. ` 
- S. Nay y. | a 

Ayling J, 

IQL25 “March Ts, r 


S Cri. R. C. 216 of 1911. 


. - & 499, T. P. aa Defainatión b miu o Aioli ETO 
—A defamatory statement;made by an accused person in answer 
to questions ‘put by the court ‘is. absolutely: privileged aid he 
‘cannot be.prosectsted for defamation. 


`B: Narasimha Rao for petitioner.’ 
! u Public Prosecutor (F, LE. Rosario) for the Crown, 


> FULL BENCH. 

Chief Fustice 

S. Narr J. Pe Cr], R. C420 of r9rr, 

| Ayling J. z - 

1912, March. I5. ~ 

S. 499, I°P. C. — Defamation before. Registration ` E 
absolutely privileged—Registrar-not a court. 


A registrationiofficer is not a court and therefore P TE 
statements made before'hiur are not absolutely privileged and: 
are, so’ far: as criminal prosecutions: therefor ‘are: concérned, 
governed by the provisioas ‘of. Ss. 499 ahd: soo,:1. P; C. : 

V., Venkatachar? for complainant. 

B. Narasimha Rao for accused: 
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"NOTES OF RECENT CASES. 


| Chief Suin 
Sadastva’ oe J. ' Ap. 95, 96 of 1909.. 
1912, March 6 


Limstation Act, 5. TE aliting for stamp papers during 
Christmas holidays—Holidays to be included as time requisita 
for obtaining coptes, 


Even if stamp papers are called for during the Christmas: 
holidays in respect of copies of decree and judgment applied for, 
and not supplied, by the party, the holidays shouid, in com- 
puting the time requisite for obtaining copies. be’ excluded as 
time requisite for copies in favovr of the applicant. 


T. Narasimha Aiyangar for appellant. 


V. C. Seshachartar, T. Natesa Atyar and C, &, Venkatathar? 
for respondent. 


Da ) 


Benson Jj. 

Sadastva Atyar-J:, S. A. 1402 of 1910, 

1912, March 6. 

Limitation Act Art. 36 —Money ptoen fo be utilised es se- 
iei misap pied. ` 


Where the Karnavan of a Malabar Tarwad gave some money: 
to.his Anandravan to be utilised as security for some office which 
he held, ‘and after he ceased to hold the office the Anandravan 
used the money for his own purposes without returning the same 
to the Karnavan, the proper article of the Limitation Act 
applicable ‘to a suit for recovery of the money from the 
Anandravan is Art. 36, the general residuary article for torts, 


C. V. Ananthakriskna Atyar for appellant. 


Y L. Rosarso for respondent. 
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Benson J. = . . 
Sundara Atyar J. . S, A. Nos: 732 and 734 of 1909. 
1912, March 21. | sng Se ee : 


Partial partition—Sutt liable to be dismissed nol a mised rule. 


It is not a rigid rule of law that a stiit for partition by the 
alienee of a coparcener’s interest in a portion of the family pro” 
perty should be dismissed if the suit does not embrace the entire 
family property. The tule is that such a suit is liable to. be 
dismissed ; and it is also open to the other members of the family 
to insist that they would be divided fzer se. ' But if no’ such 
application fs‘ihade by them and if also there are no equities to 
adjust and two. courts have given the plaintiff a decree, the High ' 
Court is not bound.in S. A. to dismiss thesuit or direct the. 
plaintiff: to alter the suit into one for general partition. 


K. Ramachandra Aiar 3 and T. M. Krishnasams Aiyar ‘for, 
eer aS 


Ce V. Ananthakrishna :Atyar for respondent. 


Benson J. 1. l T A 
Sundara AtyarJ.¥ ` L. P. A. 103 of gro. ov 05 
1973 March, 27. aee 


> 
> 
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Sui a dissolution of parinership— Plaintif. ding. and 
E eLa CeEnTAE Ge representatipe— Suit may continie on the new 


basis.’ NE a eo o a l es 
s , 


“Where i in a suit for daio of partnership the plaivtiff 
dies and asa result ove of the defendants becomes entitled to the 
interest of the plaintiffit is open tothe court to permit. the plaint 
to be so amended as to include the claim of the ‘defendant. and to 
have, the suit decided on that basis, 2 on l ’ 


a d 


L. A. Govindaraghavg Atyar for appellant., 
V. N. Kuppu Rao for respondent, 
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NOTES OF RECENT GASES. 


Miller J. i ge 

Sankaran Narr J. S. A. 1582 of noe 

1912; March 26. 

Limitation Act, Art. 27 Bassas from oné 
family house, living in another. 


Where a member of a Hindu family is made to go out from 
the family dwelling house but resides in another house belonging 
to the family, it could not be said that he is excluded from the 
family property within the meaning of Art. 127 of the Limitation 
Act. If, on the other hand, he occupies a house whiclt does not 
belong to the family, the court may properly c come to the con- 
clusion that he has been excluded. 


T. R. Venkatarama Sastri for appellant: 


T. V. —, Atyar and N. R. K. Thathachart for res- 
pondent.. 





Sankaran Nair J. 

1912, March 27. 

Res gudicata—Sutt for rent—Dectsion of a revenue court for 
one faslt— Whether binding tn civil courts for subsequent faslis. 

The decision of a revenue court as regards the rent for one 
fasli is conclusive as regards the rent for that fasli both in the 
revenue and in the civil courts. But as regards rent for sub- 
sequent faslis the prior decision of the same court is- not con- 
clusive in the civil cotrts. 

© F. C. Seshachartar for petitioner. 
S. Sundararaja Iyengar for respondent. 


C. R. P. 364—371 of 1909. 





Abdur Rahim J. 

Sundara Aryar J. C. M. A. 235 of 1908. 

1912, March 29. > | 

C. P. Ca S. 310-A—Deeree amouni—Adjustable with decree 
holder instead of actual payment. 

. Under S. 310-A of the C. P. C. of 1882, actual payment of 
the decree amount is not always a condition precedent. Adjust- 
ment with the decree holder, which operates as a cuchares of 
the decree, is quite as good. 

_L. A. Govindaraghava Atyar for _—_ 
` T, Prakasam for respondent, 
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Chief Fustice. - | 
Sankaran Nair J. S. A. 253 of 19x10. 
1912, March 28. 


Hindu Law—Sale by Junior widow—Sentor widow, riot bound. 


A sale by a junior widow, though for the purpose of discharg- 
ing the debts of the husband, would not be binding on the 
senior widow, when she was denying the rights of the other 
widow and the purchaser was aware of the fact; no? would there 
be any equity in favour of the purchaser in respect of the price 
paid. 

C. Narastmhachart for appellant. 

K. R, Sutrahmanta Sastri for respondent. 





Abdur Rahim J. ; 

Sundara Aryar J. | S, A. 1380 of 1910. 

1912, March 29. 

Limitation—“ Part payment”, " payment of interest as such — 
Payment towards debt, if suffictent, when in writing. 

A debtor who owed several debts made a payment towards 
his debts and the payment was also in writing. It was argued 
that it did not suffice to save limitation as it did not appear that 
it was paid either as part-payment of the principal or interest, 
Held: the payment must have been either towards interest, or 
principal, or both. If the first, it did not require writing; if the 
second, there was writing ; if the last, then again, there being 
writing, no question of limitation could arise. 

C. S. Venkatacharz for appellant. 


K. Srinivasa Atyangar for respondent. 
Abdur Rahim J. 


Sundara Aryar J. | S, A. 1694 of 1909. 
1912, March 29. 


Government land—A dverse possession. 

When a person isin possession of Government lard for a 
number of years, cultivating it, the possession is adverse to the 
Government and after the statutory perjod Government’s right 
- to assign it to another would be lost. 

l T. R. Ramachandra Atyar and M. B. Doraisami Atyangar 
. for appellant. 


Swaminathan for Government Pleader and V. Mastlamoné 
Pillai for respondent. 


NOTES OF RECENT CASES. 
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Chief Justice 

Ayling J. ne A. 1425 of 1910. 

I9I2, cas ade II. 

Landlord and Tenant—For feiture of tenancy created before 
Transfer of Property Act—Sutt in ejectment—No previous act 
RECESSATY. l 

_ In the case of a forfeiture in leases before theTransfer of 
Property Act no previous act on the part of the landlord shows 
ing an intention to avail himself of the forfeiture is neces- 

sary before suing in ejectment. 


B. Narasimha Rau for appellant. 
K. P. Lakshmana Rao for respondent. 





Chief Fustice 
, Ayling J. | C. M. P. 1155 of Igtr. 
rgi1, April xr. J 
C. P. C., S. 110—Value of the subject- matter—N ot dependant 
upon al ai for purposes of court fees. 


The value of the relief sought (in this case, injunction) as 
calculated for the purposes of the Court-fees Act is not conclusive 
as to the value to. be put upon it forthe purpose of the appeal 
to the Privy Council . 


[are Mohan v. Surendra Narain * followed. ] 


K. Srinivasa Atyangar for appellant. 


Acting Government Pleader for respondent. 
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Piivi Je 3 
Wallis J. | S. A. 623 & 669 of r907. 
1912, «4 pred II. r 
oy ransfer of Property Act, Ss. 60, Gt, 91, 95—Morigage 
of many items to several people—One mortgagee alone buying some 
ttems—Redemption, right of, of whole—Consolidation of two mort- ` 
gages when the mortgagees tn both are not identical—Ri ght of. 


I (3903) T. L. R 31 C. gor. 


24 
A mortgage is generally single and indivisible. If one of 
several mortgagees buys only some items of mortgaged proper- 
ties, he cannot thereby deprive the mortgagor of his right to 
redeem the whole of the mortgage. 


Consolidation of mortgages cannot take place unless the 
mortgagees in both are identical. 


N. Rajagopalachart for appellant. 


S. Srinivasa Atyangar and S. Subramenia Atyar for ress 
pondents. 





Miller J. 

Sadastva Aryar j. ) C. M..A. 221 -0f 1910. 

1912, April 12, 

A transferee of a decree whose right to execute the decree 
has not been recognised and execution directed at his instance 
under S. 232, C. P.C., is none the less a decree-holder within 
the definition of ‘ decree-holder’ in S, 2, and the judgment- 
debtor is entitled to rely on any payment made to ‘such trans- 
feree in abatement. of the amount due under the decree provided 
such transferee has certified the payment to court within the 
time limited’ by law. ' 


T. V. Seshagirt Atyar for appellant. 
K., V. Krishnaswam Azyar for respondent. 





Sankaran Nair J. 

Abdur Rahim J. S. A. 1583 and 1607 of rgzo. 

1912, Afrzd 15. 

Recewwer—Landlord and Tenant—Proper person to sue and be 

sued. : 
When a receiver is appointed in respect of the tenant's in- 

terest, he is the proper person to sue and be sued for theexchange 

of putta and muchilika, and the dismissal of an action brought 

against the tenant Pi that purpose was held to be propérly 

dismissed. 


T.V. Gaia Mudaliar for appellant, 
B. Sttarama Rao for respondent. 


CTR br 


NOTES OF RECENT CASKS. 


Benson J. | 

Sundara Aiyar J. > S. A. 1009 of 10. 

1912, April 15. | 

Landlord and Tenant—Partial Eviction—No suspension of 
rent—Set off of damages and rent. 


In an action for rent by the landlord the tenant is not entitled 
to plead a partial eviction from the holding by: the wrongful act 
of the landlord as a bar to the action but the court can direct the 
claim for rent to be sst off against the tenant’s claim for aamiages 
against the landlord. 

N. T. Shamanna for appellant. 

C. V. Ananthakrishna Aiyar for respondent. 


Miller J. | 
Sadasiva Aiyar J., 
1912, April 16. 
, S. 232 C. P. C. (1882)—Application merely to recognise 
transfer of decree—Not maintainable. 


C. M. S. A. 84 of 1910. 


No application will lie merely to recognise the petitioner as the 
transferee of a decree. Ramachandra Aiyar v. Subramania 
Chettiar’ followed. 

S. Ranganada Aiyar for appellant. 

T. V. Muthukrishna Aiyar for respondent. 


Wallis J. 
Ayling J 
1912, April 18. | 
Insolvency—Banker and employee—Security amount with 

authority to deposit—No preference. i 
In a case where an employee of the firm of the late Arbuthnot 

& Co. deposited a certain amount as security with them with liberty 

to deposit the same in their firm, (interest being paid to him), Held 

he was not entitled to preference ; the contract between the parties 
authorising investment deprived the depositor of whatever preference 
he could have been entitled to in respect of the security amount. 
T. V. Seshagiri Aiyar for appellant. «` 
K. Ramanatha Shenai for respondent. 


O. S. A. 21 of 09. 


1. (1903) 14 M. L. J. 293. 


26 


Chief Justice | 

Ayling J. 

1912, April 18. | 

Custom governing succession in religious re nee 
ing of,—Practice. 

What is meant by custom governing the succession of trustee- 
ship of a religious institution is not .immemorial usage but the 
practice of the institution from which the intention of the founder 
is presumed. . 


S. A. 1473 of 09. 


K. Narayana Rao for appellant. 
B. Sitarama Rao for respondent. 


Wallis J, | 

Ayling J. 

1912, April 18 | | 

Implied contract from uniform rate of commutation—Ques- 
tion of fact. 

It is a question of fact in each'case whether a contract ought 
to be implied to commute the rent when payment has been made 
at a uniform rate of commutation for a long number of years and 
a finding refusing to draw the inference cannot bè interfered with 
in second ‘appeal. 


S. A. 1366 of 10. 


K. Ramanatha Shenai for appellant. — 
B. Sitarama Rao for respondent. 


Miller J. | 
Sadasiva Aiyar J. 
1912, April 19. ` | 

Art, 182, Limitation Act—Mortgage decreo=Linitation from 
the date of order absolute. 

The Judgment of the Privy Council reported it in 33: All, 264 
practicallý overrules the full Bench Judgment reported in 25 Mad. 
244 and the starting point of limitation for execution of mortgage 
decrees is the*date of the order absolute. 


C. M. S. A. 86 of 1910. 


B, Sitarama Rao for appellant. 
B. Narastmha Rao for respondent. 


Wallis J. 

Ayling J - S. A. 2095 of 1910. 

1912, Abril 19.) . : . 

Speci fic Relief Act Ss. 15, 17—Contract to sell by a Hindu 
father having major and minor sons—No necessity. 

A contract to sell lands made by a Hindu father, who had 
. 3 major and 4 minor sons could not be enforced against any of them 
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in the face of the finding that there was no necessity to sell the 
same. Compelling the father to sell the sons’ shares also would 
leave open a litigation between the buyer and the sons; so also 
decreeing iù respect of the father’s share alone (t.e. a part) would be 
against S. 17 of the Specific Relief Act. 32 M. 320 dissented from. 
E. V. R. Sarma and P. Nagabhushanam for appellant. 
` T. Prakasam for respondent. 


Sundara-Atyar J. -| 

Ayling J. 

1912, April 23. | 

Religious Endowment—Con flict between usage and texts. 

Where there is a conflict between the usage of a temple and 
the texts which are believed to be authoritative expositions of the 
practices that ought to prevail in temples unless it is proved 
that the texts have been accepted as a part of the usage of the 
temple and unless the texts are of such coercive or compelling cha- 
racter as to render a usage to the contrary wholly ‘illegal or im- 
proper, the usage ought to be given effect to. 

T. R. Ramachandra Aivyar for appellant. 

T. Rangachart for respondent. 


S. A. 1484, 1590, of 1909. 


Sundara Atyar J. 

Ayling J. S.A. 64 of 1911, 

1912, April 23. 

Possessory Title—Good against all but rightful owner. 


Possession is title against all but the rightful owner and entitles 
the person in possession to maintain a suit against any person 
wrongfully disturbing the same. 


P. S. Subrahmania Atyar for appellant, 


B, Narasimha Rao for respondent. ' 
Chief Justice | . 


Ayling J. S.A, 2101 of 1910. 
1912, April 24. | | 


Kumaki right in South Canara—Easement—Not transferable 
-apart from the holding. 

Kumaki right is in the nature of an easement and cannot be 
transferred apart from the holding to which it attaches. Any 
arrangement by which it is dissevered from the holding is void. 

B. Sitarania Rao for appellant. 

K: Narayana Rao for respondent. 
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Sundara Atyar J.) 

Ayling J. - S. A. 37 ọf 1911. 

1912, April 24. | 

Finding document not given effect to—Meaning and legal 
effect of. 

| The finding that a document was not given effect to is not the 

same as a finding that the document was not intended to be given 

effect to. A document of sale when registered conveys title and the 

fact that parties subsequently do not choose to give’effect to it is 

immaterial unless such intention is embodied*in a registered docu- 

ment or is accompanied by adverse possession for over 12 years 

by the vendor. 


T. V, Seshagiri Aiyar for appellant. 
T. R. Venkatarama Sastri for respondent. 


Miller J. | 

Sadasiva Atyar J. C. M. P. Nos. 10 and 75 of 1911. 

1912, May 1. | 

C. P. C , Ss. 374 & 525—Private reference pending litigation 
—Adoption of opinion of stranger—Misconduct. 

There is nothing to prevent a private reference pending a suit 
and if an award is given as a result of such reference, the award 
may both be filed under Sec. 525 C. P. C. and made a decree 
of court as an adjustment under Sec. 375, C. P. C. It is not- 
misconduct for the arbitrators to hear the opinion of strangers in 
the presence of the parties and even adopt it provided they do not 
surrender the judgment and adopt his opinion contrary to their own 
opinion on the matter. 

K. Srinivasa Aiyangar and B. Sitarama Rao for appellant. 

T. Rangachart and T. M. Krishnasawimy Aiyar for respt. 


Benson J. \ 
Sundara Aiyar J. Cri. R. C. 107 of 1912. 
1912, May 3. `] 


Criminal proceedings—lInstitution of—Statement to Police. 

Mere statement to the police that the complainant suspects a 
particular person and also states the facts on which the suspicion 
is founded, does not amount to the institution of a criminal pro- 
ceeding when the police choose to act on ‘such statement and prò- 
secute the man. s 

E. R. Osborne for petitioner. 

Public Prosecutor (J. L. Rosario) contra. 
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MADRAS ACTS. 


The following Act of the Governor of Fort Saint George in 
Council received the assent of the Governor on the 17th December 
1910 anc that of the Governor-General on the 12th January 1911 
and is hereby promulgated for general information. 


THE MADRAS COURT OF WARDS ACT, 
© No. I of 1911. 
An Act to amend the Madras Court of Wards Act, 1902. re 


Whereas it is expedient to amend the Madras Court of 
Wards Act, 1902; It is hereby enacted as 
follows = ` ` 


1l. This Act shall be called the Madras Court of Wards 
‘Act, 1902, Amendment Act, r910. 


Preamble. 


Substitution of a 2. For section 50 of the Madras Court of 
new section for S. : 
50 of Madras Act I Wards Act, I of 1292; the following shall be 


of 1902. substituted :— 
“In all suits or proceedings in any civil or revenue court 
: “the ward shall sue and be sued in his own 
_ Suit or proceed- ‘name and the Manager of his property ap“ 
ing by or against |, . : e 
Tad. pointed under S. 24 or, if there is no such 
“Manager, the officer competent to act as 
“Manager under S. 25 shall represent him, as next friend or 
“ guardian ad Jitem as the case may be.” PORE f 


3. In section 51 and in the first sentence of S: 52 of the 
Madras Court of Wards Act, 1902, the words 
Amendment of t Collect Weka ; 
S. 5I and 52 vf ollector or” shall be deleted and the words 
Moara Act I of « or other officer competent to act as Manager 
a under 5. 25” shall be inserted after the word 
“ Manager” ocesrring in those sections. 
4. In the second sentence of S. 52 of the Madras Court of 
Amendment of Wards Act I of 1902, the words “inthe name of 
S. 52 of Madras Act : i a 
. I of 1902. the Collectoror in his own name asthe case 
may be” shall be deleted and the words: ‘or other officer ag 
aforesaid ” shall be inserted after the word “ Manager.” 


~ , * 


No 


Mibni Acts, i 
THE MADRAS CITY MUNICIPAL (AMEND- 
MENT) ACT, 


No. II of 1911, 


[RECEIVED THE ASSENT OF THE GOVERNOR ON THE 4TH 
MARCH IQII AND THAT OF THE GOVERNOR-GENERAL ON 
THE 20TH MARCH 1911.]} 


An Act further to amend the Madras City Municipal Act, 1904. 


WHEREAS it is expedient to amend sections 64, 151, 331 and 
334 and Schedule VI of the Madras City 


ble. i : 
pI CREE, Municipal Act, 1904; It is hereby enacted as 


follows :— l 
l. This Act may be called the Madras 


hort title. ras 
i Hee City Municipal (Amendment) Act, 1911. 


Amendment of 2. In section 64, the following clause shall 
section 64. be inserted between clauses (a) and (b) :— 
« (aa) prescribing the educational qualitcations to be pos- 
sessed. by such officers or *‘ servants.” 
Ametidment of 3. (1) In section 151 the following clause 
section 151. shall beinserted between clauses (c) and (d) :— 


“(¢c) Bicycles belonging to and solely used by dena fide mem- 
bers of cyclist sections of ‘(Infantry Volunteer Corps.” 


(2) The following shall be substituted for the proviso to the 
same section :— 

‘Provided that the exemption shall not extend in cases 
under clause (cc) to more than “one bicycle for each volunteer and 
in cases under clause (d) to more than one vehicle and two 
animals for, any one such person.” 


Amendment of — # | To section 331 the following sub- 
section 331. section shall be added :— 

“(3) The President may farm out the collection of such rents 
and fees for any period not exceeding one year at a time on 
such terms and conditions as. he thinks fit.” i 

Amendment of , 5 To section 334 the following “sub- 
section 334. section shall be added :— 

“(3) The President may farm out the collection of such fees 
fot any period not. exceeding. one year. at a time on such terms 
and conditions as he thinks fit”? 
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Aghendinent of §. In Schedule VI, the following shall be 
Schedule VI: substituted.for the first item :— 
“ For every four-wheeled vehicle with springs ardiei 
by electricity, gas, steam or any other mechanical power Rs. 25 
“or every four-wheeled vehicle with springs drawn 
by two or more horses ” Gai » I5 


THE MADRAS EQUITABLE ASSURANCE 
SOCIETY’S (AMENDMENT) ACT, 
No. III of 1911. 
[RECEIVED THE ASSENT OF THE GOVERNOR ON THE 8TH MAY 
IQTI AND THAT OF THE GOVERNOR-GENERAL ON THE 27TH 
MAY III. | $ 
~ An Aci lo amend the Madras Equitable Assurance 
Society's Act, 1869. 

Whereas itis expedient to amend the Madras Equitable Assu- 
rance Society’s Act, 1869, hereinafter called the 
‘Principal Act; It is hereby enacted as follows t—~ 

l: This Act may be called the Madras 
Equitable Assurance Society’s (Amendment) 





Preamble. 


Short title. 


Act, 1grt. 

9. Unless there be something repugnant in the subject or 
den thow of Pan, context, the sections declared to be amended 
cipal Act. by this Act are those of the Principal Act, 

3. (1) In S:4 after the words “The General Fund” 

Amendment of where they first occur shall be inserted the 
SECHOM A words “shall be the property of the members 
of the Society and” | 

(2) Inthe same section after the words “conducting the 
Society ” shall be omitted the word “and,” and after the words 
“ due upon policies” shall be inserted the words “to making 
advances to members of the Society upon the security of their 
policies.” 

(3) In the same section after the words “the remainder of 
„the said Fund ” shall be inserted the words’ save as provided 
in section 4A” ° 

(4) In the same section after the words ‘Secretary of State 
for India in Council” shall be inserted the words “or in any 
other securities in which the investment of trust funds .is by 
aw permitted.” 


4 ' MADRAS ACTS. 


Insertion of a 
drew section: ane 4. After section 4 shall be inserted the 
section 4. l tollewing new secfion :— 


4A. “ The Directors may, on the security of the policy held 
Power to ad- ‘by any member and to the limit of three- 
vance monies on fourths of its surrender value, lead moneys to 
olicies of mem- ; E 
ers or their “him from the General Fund, on obtaining an 
ee © “assignment of the policy in favour of the 
“Society. The premiums paid by a member shall, in the case 
‘of the insolvency of ‘the Society, be a debt payable by the 
‘“ Society and as such liable to be set off against advances made 
“by the Society under this section. All such advances shall 
“bear interest at such rate per annum as the Directors may deter- 
« mine and such interest shall be credited to the General Fund.”, 


5. In section 6 after the words ‘‘ greater number of votes 
Amendment of than teun” shall be added the words: “In all 
pent: cases where a policy has been assigned to the 
Society the Directors shall have the vote appertaining to such 
policy.” 


6. In section 8 for the words “ residents at Madras” shall 
Amendment of be substituted the words . members resident 


pection ne: in Madras.” 

Insertion of 7. After section 8 shall be inserted the 
two new sections ‘ 2 
after section 3. following new sections :— 

Meetinugsof - ‘8A. The Directors:shall meet at least 
Directors. ont) 


once a. month in order to transact the business 
of the Society.” 


gp. “If at anytime the number of members falls below 
Power to reduce 200, the number of Directors may be reduced 
number of Direc- š i 
tors. from five to three by a resolution of the Society 
passed at a géneral meeting by a majority of three-fourths of 


the members present and voting personally or by proxy.” 


Insertion of two g. After section rm shall be insterted the 
new sections after ' i 
section II. following new sectigns :— . 


ILA. “Any notice which is by this Act required to be sent 

“to any member may be addressed and sent to 

the last-known address ofthe person to whom 

“notices respecting his policy are usually addressed and any 
‘notice so addressed and sent shall be deemed and taken to be 


Service of notices. 
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“notice to such member, Provided that when any person claiming 
“to be interested in a policy has given to the Society notice in 
“writing of his interest, any notice which is by this Act required 
“to be sent to members shall also be sent to such person at the 
‘taddress specified by him in the notice.” 


“1B. Ifthe Society, by a resolution passed by a majority 
Amalgamation ‘of its members at a special general meeting, 
hee era Nags “resolves to amalgamate with, or transfer its 
ance company. “business to, any British life insurance com- 
“pany, the Directors shall-apply by petition to the High Court 
“of Judicature, Madras, for sanction for such amalgamation or 
“transfer. The said Court, after hearing the Directorsand other 
“persons whom it considers entitled to be heard upon the petition, 
“may sanction the amalgamation or transfer, if it is satisfied that. 
“no sufficient objection thereto has been established.” 


Amendment of 9. To the first sentence of the Principal 
mehecule: Act shall be added the following words :— 


“and all persons to whom such Policies have been assigned 
or transferred.” 


10. All the costs, charges and expenses of and incidental to 
Payment of ex- this amending Act shall be paid by the 
penses of amend- ; : e 
ing Act. Directors out of the funds in their hands; and 
such payment shall be deemed tobe a part of the necessary 
expenses of management of the Society. 


kannase aN 


THE LIMITED PROPRIETORS ACT, 
No. IV of 1911. 


_. [RECEIVED THE ASSENT OF THE GOVERNOR ON 
TH 14TH JUNE IQII AND THAT OF THE GOVERNOR- 
GENERAL ON THE 4TH JULY IgIt.]| 


An Act to amend the Law relating. te Proprietors of Estates 


« Whereas it is expedient that certain persons who are not 
proprietors as defined in the Madras Proprietary 
Estates’ Village-Service Act, 1894, the Madras 
Hereditary Village-Offices Act, 1895, and the Madras Survey 
and Boundaries Act, 1897, should be enabled to exercise the: 
powers and discharge the duties of proprietors under the said 


Preamble. 


6 : MADRAS Acts, 


Acts and whereas it is also expedient to make provision for the 
Yecovery of arrears of revenue from such persons; It is hereby 
enacted as follows = 


l- This Act may be called the Limited 


Short title. ; 
i Proprietors Act, 1911. 


2. The proviso to the definition of “proprietor” mS. 4 of 
theMadras Proprietary Estates? Village-Service 
Act, 1894, and in S. 3 of the Madras Survey 
and Boundaries Act, 1897, is hereby repealed. 


Repeal. 


g. In this Act, unless there be something repugnant in the 
subject or context, “' Estate” and “ Village” 
respectively mean an estate anda village as 
definėd in the Madras Proprietary Estates Villarge-Service ach 
1894. | 
4. Where any person is entitled otherwise than as owner to 
| Application to collect the rents of the whole of an estate or 
aida a any portion thereof consisting of one or more 
_ Prietor. villages by virtue of any transfer from an 
owner or of any decree or order of a competent court or of any 
rule or provision of Jaw and is not the proprietor as defined in 
S. 4 of the Madras Proprietary Estates’ Village-service Act, 1894, 
he may to’apply the District Collector to be registered as pro- 
prietor in respect ofstich estate or portion forall or any of the 
purposes of the Madras Proprietary Estates’ Village-Service 
Act, 1894 the Madras Hereditary Village-Offices Act, 1895, and 
the Madras Survey and Boundaries Act, 1897. 


5. (1) *The District Collector shall give notice of the appli- 
Procedure on Cation to the registered proprietor and such 
such application." other persons as appear to him to be inter- 
ested in the result of the-application and, after giving them an 
opportunity of being heard and making such enquiry .as he 
thinks fit, may register the applicant as proprietor for all or any 
specified purposes of the said Acts or may refuse registry, 


Definitionse 


Provided that where the applicant is entitled to collect the’ 
rents by virtue ofa dectee or order. of competent court or of any | 
rule or provision of law, it shall be open to the District Collector 
to register him as proprietor without giving notice or holding 
any enquiry. 


A 
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(2) Subject to the provisions of sections 7, 11 and 13 and to 
any decree of a competent civil court, such registration shall re- 
main in force so long as the applicant is entitled to collect the 
rents. 


6. If the District Collector is satisfied that there exists a 
Procedure in substantial dispute regarding the applicant’s 
ald aaa right to collect the rents, he shall require the 
applicant to establish his right in a civil court, unless for other 
reasons ‘he is of opinion that the application should not be 
granted, 


7. Any registration made by the District Collector under 
Collector may section 5 may be cancelled or varied by him at 


vary or cancel re- R ; 
gistration. any time after notice to the persons concerned. 


8. During the time that any registration under this Act 
Effect of regis- remains in force in respect of an estate or por- 
TRUAN: tion of an estate the person so registered shall 
exercise the powers and discharge the duties of a proprietor 
under the Madras Proprietary Estates’ Village-Service Act, 1894, 
the Madras Hereditary Village-Offices Act. 1895, and the Madras 
Survey and Boundaries Act, 1897, in such estate or portion in 
respect of the purposes for which he is registered, and no other 
person shall act or be treated as proprietor in respect of these 
purposes in the said estate or portion. 
9. (I1) Any person registered as proprietor under this Act 
Liability of the by virtue of any transfer made after the com- 
person registered mencement of this Act (hereinafter called the 
Lee e AE transferee) shall in relation to the, Government 
be deemed to be a landholder in respect of the 
estate or portion of an estate concerned for the purposes of the 
Madras Revenue Recovery Act, 1864, and shall be liable to be pro- 
ceeded against under that Act for all sums which are recoverable 
thereunder from a landholder and which at the time of the ree 
gistration may be due on such estate or portion as the case may 


be, or which may becgme due therecn at any time while such 


registration remains in force, 


(2) If there is any valid agreement between the owner and 
the transferee ofa portion of an estate as to the amount recoverable 
in respect of such portion, the said amount shall be determined 
in accordance with such agreement, except where the agreement 
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appears-to the District Collector to be unreasonable. in cases 
where there is uo such agreement, ot where the agreement ap- 
pears to be unreasonable, the DistrictiCollector shall fix the said 
amount in the manner laid down in section 45 of the Madras 
Revenue Recovery Act; 1864. 

(3) Nothing in this section shall relieve the transferor or 
his legal representative from any liability under the Madras 
Revenue Recovery Act, 1864, 

10. Where in consequence of the default of the transferee 

or his legal representative registred as proprie- 

Beir erie tor under this Act it becomes necessary for the 

$ recovery ofan arrear to proceed against the 

. estate or portion of an estate in respect of which he is registered as 

proprietor, the Collector or other officer empowered by the Collec- 

tor in that behalf shall cause a copy of the notice prescribed in 5. 36 

of the Madras Revenue Recovery Act, 1864, to be served also upon 
the owner of the estate not less than one month before the sale. 

1l. Where in consequence of the default of the transferee 

eee we A his legal representative registered as proprie- 
registration in tor under this Act the owner of the estate pays 
Serene erear the arrears due by the defaulter or any part of 
the estate is sold for the recovery of the arrears, the registration 
of the defaulter as proprietor under this Act may be cancelled 
by the District Collector and the defaulter shall, from the date of 
the cancellation and in cases where it has been appealed against 
from the date of the appellate order confirming the same, cease 
to exercise the powers and discharge the duties of a proprietor 
and cease to be a landholder for the purposes of the Madras 
Revenue Recovery Act, 1865. 
13: From the date on whichany registration under this Act 
; ceases for any cause to be in forcethe proprie- 
Revival of pow- 
ers and duties of tor then registered under the Madras Land 
eee tue oF Registration Regulation, 1802, or the Madras . 
registry under [and Revenue Assessment Act, 1876, shall 
ren possess the powers and be subject to the duties 
« conferred and imposed upon the proprietor by the Madras Pro. 
_ prietary Estates’ Village-Service Act, 1894, the Madras Hereditary 
= Village-Offices -Act, 1895, and the Madras Survey and Bound- 


aries Act, 1807, 
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13. (x) The District Collector shall record his reasons in 
District Collec- writing "for every order passed by him under 
tors’ orders to be , 
in writing. this Act. A copy of the order shall be des- 
patched by registered post to all parties affected thereby whose 
addresses can be ascertained. 
(2) Against every such order an appeal shall lie to the Board 
Appealto Board of Revenue within two months from the date 


f no 
eh as of despatch; 


14. No suit or application shall lie for an injunction to re- 
Barring of suits strain a District Collector from proceeding under 
and applications š 
for an injunction, this Act, nor shall the Secretary of State for 
India in Council or any officer of Government be made‘a party to 
any suit or be liable in respect of anything done or purporting to 


be done under this Act in good faith: 


15. Subject to the approval of the Local Government the 
ao to make Board of Revenue may make rules not incon- 

sistent with this Act for carrying out the pur- 
poses of the Act, 


Rigen reae 


THE MADRAS HACKNEY CARRIAGE ACT, 
No. V of 1911. 
[RECEIVED THE ASSENT CF THE GOVERNOR ON THE 
16TH JUNE IOIT AND THAT OF THE GOVERNOR GENERAL 
ON THE 7TH JULY IQII.] a 
An Act to amend and declare the Law for the Regulation of 
Hackney Carriages in the Town of Madras. 

Whereas it is expedient to amend and declare the law 

| relating to the regulation of hackney carriages ; 





ene It is hereby enacted as follows :— 
CHAPTER I. 
PRELIMINARY. 
Tite . 1. (1) This Act may be called the Madras 
Hackney Carriage Act, IQII. 
Local extent. (2) It extends— ° 


(2) to the town of Madras, 
(5) to such other parts of the Presidency of Madras as the 
Local Government may by notification direct, 
2 
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Provided that no such notification shall be issued unless 
notice of the proposed extension invitirfg objections thereto shall 
have been published not less than two months previously. 


Commencement, (3) It shall come into force—_ 


(a) in the town of Madras at once, and 

(6) in any area to which it may be extended bya votifeation 
under clause (4) of sub-section (2) on such date, as may be 
specified in that behalf in the notification. 

Provided that the Act shall not be extended to any town or 
, place unless notice of the proposed extension inviting objections 
thereto shall have been published not less than two months 
previously.” 

9. The Madras Hackney Carriage Act, 
1879, is hereby repealed. 

8. In this Act, unless there be something 
repugnant in the subject or context— 


Repeal. 


Definitions. 


(1) “ Commissioner” means the Commis- 
sioner of Police appointed under the .Madras 
City Police Act,:1888. 


s Commissioner.” 


“ Magistrate.” (2) s Magistrate” means any magistrate 
haying local jurisdiction in any area to which 
this Act extends. 

(3) ‘* Hackney carriage” means any wheeled vehicle drawn 
or pushed by a man or horse, bullock or other 
animal and used for the conveyance of any 
person which stands or plies for hire by the 
hour or day or according to distance. 

(4) “Stage carriage”? means any hackney carriage the 

passengers in which may pay or be charged at 
' the rate of separate and distinct faresifor their 
conveyance thereby. 

(5) “ Driving” includes dragging or pushing and “ driver” 
includes any person who drives, drags or 
pushes any hackney carsiage. . r 


‘Hackney car- 
riage. 


‘Stage carriage.” 


“ Driver” 


“ Horse” (6) “ Horse” includes mule or pony. 


“ Year of regis- (7) “ Year of registration” means the year 
tration. ending with the thirty-first day of March. 
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CHAPTER II 


REGISTRATION AND Noweuue OF HACKNEY CARRIAGES: 


Annual registra- 4. Every hackney carriage shall be annu- 
tion compulsory.’ ally registered by the Commissioner. | 

Application for 5. (1) Any person who is desirous of 
registry. having any vehicle registered as a hackney 
carriage shall apply to the Commissioner, and shall submit 
such vehicle for such inspection as the Commissioner may direct, 


(2) The person in whose name any carriage is registered 
shall be deemed to-be the owner of such carriage or the pur- 
poses of this Act, 

6. Every applicant under section 5 shall be entitled to 

LEER registration unless the Commissioner is of opi- 
try. nion that the vehicle is not fit for public use: 
Provided that no vehicle shall be registered in the name of a 
minor. 

. Grant of carriage 7. (1) The Commissioner shall at the 
COAG: time of registration deliver a license duly 
signed by him to the applicant. - 

_ Provided that no vehicle shall be registered in the name of 
a minor. 

Currency of (2) A license granted under this section 
license. shall be in force for the year of registration, 

: 8. The following particulars shall be 
i entered in the register and in the liçense to be 
given to the applicant :— 

First—The number in the register of the hadicuey carriage, 

Second.—The name and residence of the owner and the 
place where the carriage is kept. 

Third.—A description of the carriage, 

Fourth —The number of horses or other animals to be em- 
ployed in drawing such carriage and, if the carriage is drawn or 
pushed by men, the number of men to be so employed. 

Fifth.—The number of passengers such carriage is licensed 
to carry. 

S7xth.—The date of the license, 


4 
iż Mapras Acts. 


9. A fee shall be paid to the Com- 
missioner for each lieense in accordance with 
the following scale :— 


Fee for license. 


Rs, A. P, 
(a) For every four-wheeled carriage drawn 
by two or more horses licensed to carry 
mote than six passengers .. « 3.0 0 


(6) For every other four-wheeled carriage ° 
drawn by two horses a œ. 2 90 0 


(c) For every other four-wheeled carriage 
drawn by one horse or by bullocks .. I 0 O 


‘a +» 
(d) For every two-wheeled carriage drawn 
by one horse ** + è e¢ O 8 Q 


(e) For every two-wheeled carriage drawn 
by one or more bullocks. .. w GAO 


(f) For every rickshaw, perambulator or 
other -carriage drawn or push 


by a man T i æ. 040 


10. The Commissioner may suspend for such period as he 

Suspension of thinks fit the license of any hackney carriage, 
license by Com- R i A 

missioner, . whenever it appears to him that such carriage 


or any animal or harness.used therewith is unfit for public use. 


11. Onany transferofa hackney carriage the transferee 

_ shall, if he desires to use it as such, within 

oo of regi one week of the date of the transfer, apply. to 

$ the Commissioner for transfer of the régis- 

try giving him the particulars specified in the first three clauses 
of section 8. ` | | 


42. (1) Whenever the owner of a hackney carriage chan- 
: ges his residence, or the place where such car- 
Notice of change . ‘ “ans j 
of residence,etc, to Tiage is kept, he shall within one week from 
be given bylicensee. the date of such change forward his license 
and give to the Commissioner a notice in 
writing signed by hint specifying the new residence or place. 


(2). Every such owner who neglects to forward his license 
and give such notice shall be liable toa fine 


lty. i e 
PEERS not exceeding twenty rupees. 
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13. The Commissioner, on receiving the application or 

notice specified in either of the two last pre- 

Transfers and ch- ceding sections, shall make the necessary 
ange of residence . . b . 

to be registered. alteration in the register and the license and 


return the license ; and a fee of two annas 
_ shall be payable in respect thereof. 


14. Whoever keeps any hackney carriage, which has not 
* been duly licensed under this Act, shall 


- Penalty for keep- . j 
ing unlicensed ha. be liable to a fine not exceeding fifty 


ckney carriage. rupees. 


15. (1) Upon the registration of any hackney carriage the 

Commissioner shall cause to be pdinted on 

Pelee ofha- some conspicuous, part of the carriage or ona 

plate to be affixed on some conspicuous part 

of the carriage its number in the register and the number of 
passengers it is licensed to carry. 


(2) Ifthe words or figures so painted become indistinct or 

aré obliterated during the term of the license, 

ace the owner of the carriage shall be bound .to 

produce it before the Commissioner and apply 

to have such words or figures renewed. Ifthe plate so affixed 

shall have been lost or stolen, the owner of the carriage shall be 

bound to apply to the Commissioner to have a new plate affixed. 
The charge for such painting or new plate shall be four annas. 


16. (1) Ontheexpiration or other determination of the 
T es ere period of registration, the owner of every 
on expiry of licen- hackney carriage shall cause the plate of such 
a! hackney carriage to be delivered to the Com- 

missioner. l | 
(2) Any person who, after the expiration of the period 
aforesaid, wilfully omits for fourteen days. to 
deliver the plate to the said officer, shall be 

liable to a fine not exceeding twenty rupees. 


Penalty. 


1%. (x) Every person who shall, for the purpos of decep- 
Penalty for using tion, use or have any plate resembling or inten- 
counterfeit plate. -ded to resemble any plate affixed under this 
Act, shall be punishable with fine which may extend to fifty 
rupees, and in the case of a subsequent conviction under this 
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section with fine which may extend to one hundred rupees or- 
-with imprisonment for a term which’ may extend to one month, 


(2) Any police officer may seize and take away any 

Seizure of coun- plate used or had as aforesaid, wheresoever the 

terfeit plate. same may be found, and dlivef the same to the 
Com missioner. 


.18. If any hackney carriage stands or plies for hire without 
a plate or legible i ipti i 
Penelty for ply- p gible inscription as prescribed 
ing for hire with- by section 15, the owner thereof shall be liable 
out piate: to a fine not exceeding twenty rupees. 





CHAPTER III. 
DRIVER'S LICENSE AND BADGE. 
19. (1) It shall be lawtul for the Commissioner to grant a 


Grant ofdriver’s license to act as driver of any hackney carriage 
license. to any applicant whom he may consider fit. 


Form of license. (2) Every such license shali contain— 


-£ 

the nuniber of the license, 

the name, place of abode and ageof the person to whom such 
license is granted, ` 

the description of carriage and animals, if any, to be used 
therewith, and 

the date on which the license was granted, 

and shall bear the signature of the Commissioner. 


(3) Such, license shall be in force for the year of registration 
and the fee payable therefor shall be one ru- 

Peo of l pee unless the license relates solely toa car- 
riage of the discription specified in clause’ (/) 


of section 9, in which case the fee shall be four annas. 


20. The particulars of every licenSe which shall be granttd 
' _ under the provisions of section 19 shall be en- 
Particulars of li- i f i key 
cense to be regis. tered in a register by the Commissioner, and 
ee -- . e¥ery person applying shall be furnished with 
a certified copy of such particulars on payment ofa fee of two 
annas. ` 
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91]. Ifat any time fifteen days after the time when a licen- 
_ se shouldthave been obtained any person acts 
Penalty for dri- ; z ‘ 

ving without licen- aS the driver ofa hackney carriage without 

se or lending licen- having a license in force for the time being, 

or, having a license, fails to carry it with him 

when driving a hackney carriage or transfers or lends it or al- 

lows itto be used by any other person, he shall be liable to a 
penalty not exceeding twenty rupees ` 


22. The Commissioner may suspend for such period as he 
_. thinks fit the license of the driver of a hack- 
Suspension of li- : . , a ie 
cense by Commis- ney carriage whenever in his opinion such 
sioner. , í A 
driver is unfit to be so empioyed. . 
23. The owner of a hackney carriage who knowingly 
‘Penalty for suffer. suffers any person, not duly licensed under 
ing unlicensed per- this Act, to act as driver of such carriage shall 
son to drive. ona ; 
‘be liable to a penalty not exceeding fifty 
TUpeese. 


Provided that such owner and such unlicensed driver 
shall be subject to all the provisions of this 
Act for any act done or omitted to be done 
by such driver during such employment in like manner as if 
such driver had been duly licensed. 


Proviso. 


24. (1) ‘The Commissioner shall, at the time of granting 
a license to any driver of a hackney carriage, 
furnish him with a metal badge punched or 
marked with the number of his license. 


Supply of bad- 
getodriver, . 
g 


(2) Every driver to whom such badge is delivered 

i shall, at all times while acting aş driver, or 

Ma oe while attending before any magistrate, wear 

such badge exposed to view. 

(3) In case any such driver omits to wear such badge ex- 

posed to view while acting as driver or atten- 

i ding before a magistrate, he shall be liable 
to a penalty not exceeding ten rupees. 


ae 


(4) Whenever the number on any badge becomes indis- 

Renewal of lost tinct or is obliterated during the term of the 
or damaged badge. Jicense, and also whenever any badge is lost or 
stolen, the person to whom thejlicense relating toany such.badge - 


a 
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has been granted shall deliver such badge or notify its loss and 
shall produce such license to the Confmissioner, and such person 
shall then be entitled to have a new license and badge delivered 
to him upon payment of half the fee mentioned in section 9. Such 
new license shall be in force for the year of registration. 


(5) Every person licensed under the authority of this 

Act who uses or wears the badge granted to 
| him after the writing thereon has become in- 
distinct or obliterated shall be liable toa fine not exceeding ten 


rupees, 


Penalty, 


95. (1) Upon the expiration or other determination of any 
Return of expi- license granted toa driver under this Act he 

red license dnd . : š 
shall deliver such license and his badge to the 


badge. 
Commissioner. 
(2) Every driver who neglects for three days to deliver 
such expired license and badge to the Com- 
Penalty. 


missioner, and also every person who uses, or 
weats or fraudulently detains.any such expired license or badge, 
and every person to whom any expired license or badge has been 
delivered who lends, gives away, mortgages or sells such badge 
to any other person and every person who detains, wears or uses - 
any license or badge of any other person shall be liable toa 
penalty not exceeding twenty rupees. 


96. Every person who for the purpose of deception uses or 
_ Penalty for us- wears any badge resembling or intended to 
in counterfeit 
badge. resemble any badge granted under the antho- 
rity of this Act shall be punishable with fine which may extend 
to fifty rupees, and in the case of a subsequent conviction under 
this section with fine which may extend to one hundred rupees, 


or with imprisonment for aterm which may extend to one 


month. 


e ° x 

27. Any police officer may seize and take away any expired 
Sapucai Of counterfeit badge or any badge in respect of - 
red or counterfeit which an offeuce under section 25 has been 
paaga: , committed, wheresoever the same may be found, 


and deliver the same to the Commissioner. 
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28, Whenever any driver.is summoned to appear before 

any magjstrate to answer any charge preferred 

ing to’ prods against him under this Act, he shall carry 

license before with him his license, and produce the same 

l ARER if required so to do ; ənd any driver who on 

such requisition refuses to produce such license shall be liable to 
a fine not exceeding five rupees. 


99. On the conviction of any driver for any offence under 
Convictions un. TPIS Act the magistrate shall cause to be en- 
der Act to pe en- dorsedon his license the nature of fhe offence, 
onseqomamece the date of the conviction and the amount of 
the penalty inflicted. 


30. (1) On the conviction of any driver for any offence 
Cancellation or tinder this Act the magistrate may direct the 
Suspension sme Cancellation of the license of such driver or its 
tion. suspension for.such time as he thinks fit. 


(2) For such purpose he may requirethe driver or any 
Return of license , person who may be in possession of the license 


or badge on con- i 
viction, or badge to deliver up the sames 


(3) Ifsuch driver or other person refuses or neglects to 
deliver up the license or badge, he shall be 


Penalty. ; í 
bi liable to a penalty not exceeding ten rupees. 


(4) The magistrate shall forward every license and every 

Magistrate to badge delivered up to him under sub-section 
communicate and i as j 

forwardlicenseand (2) to the Commissioner together with a 


badge to Commis- ; ; 
sioner. memorandum of his sentence in the case, 


(5) The Commissioner shall enter the fact of such sentence 
Action tobe 12 the register referred to in section 20, and 
taken by Commis- shall either suspend or cancel such license 
frone: according to the direction of the magistrate, 
and if it has been suspended, the Commissioner shall, on 
application, atthe énd of the petiod of suspension, redeliver 
such license or badge to the, person to whom it was granted, 
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CHAPTER IV. 
FARES, HIRING, AND PLYING FOR HIRE. 

31, (1) The owner or driver of every hackney carriage may 
a eee demand and receive for the hire of such carri- 
for useof hackney age such fares as may be fixed and published 
is a by the Commissioner with the sanction of the 

Local Government duly notified. ) 
Provided that any agreement entered into toraccept a fare 


Contract for lower a ae 
fareto be binding. 1oWer than the fare so fixed shall be binding, 


(2) Noowner or driver shall demand or receive over and 
Back fares above the said fare any sum for back fare for 
prohibited. the return of thecarriage from the place at 


which it was discharged. 

39. Noagreement made with the driver of any hackney 
ae Pant a carriage for the payment of more than the fare 
higher fare published in accordance with section 31 shall be 

AAE binding on the person making the same, and any 
.person, notwithstanding such agreement, may refuse on discharg- 
ing such hackney carriage to pay any sum beyond such fare. If 
in pursuance of such agreement any person receives any sum ex- 
ceeding the fare allowed he shall be liable to pay 
a fine not exceeding ten rupees and also to 
refund such excess, which shall be recoverable as if it were a fine. 


33. (D The Commissioner shall cause to be prepared a 
Publication of list in English and Tamil or other vernacular 
authorized fares . 
and distances. language of the fares published under S. 31 and 
shall annex to such list a table showing the distances bet ween the 
principal places to and from which hackney carriages commonly 
ply. The distances so shown shall be presumed to be correct, 
Copies of pub- (2) Copies of such list and table shall be 
lished scale to be issued to all applicants on payment of a fee of 
availablefor sale. 
two annas for each copy. 
(3) The driver of every hackney carriage standing or plying 
for hire shall have with him a copy of such 
Driver to kee í i 
copy of published listand table and shall on demand produce 
scalo and produce the “same for. the inspection of any police 
officer or for the information of any hirer of 
Or passenger by, his carriage under penalty on conviction bya 
magistrate of a fine not exceeding tea rapees, 


Penalty. 
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34. (1) The driver of every hackney carriage standing or 
Maximum dis- plying for hire shall drive such carriage to 
ee O bonita any-place named by the hirer which is not 
drive. more than three miles from the placeof hiring 
inthe case of vehicles of the description specified in clause (f) 


of S. g and six miles in the case of any other vehicle. 


(2): When any such carriage is hired by time, the driver 

Maximum speed thereof shall drive the same at a rate of speed 
when hired by i : 

time. not less than that prescribed by the Commis- 


sioner. 


(3) A driver failing, without reasonable excuse, to comply 
with the provisions of this section, shall be 


Penalty. : j 
liable to a fine not exceeding ten rupees. 


35. The driver of every hackney carriage shall carry in or 
Quantity of Upon such carriage without additional charge 
luggage to be such quantity of luggage for every person 
hiring the same as may be prescribed by by- 

law under this Act. 


36. Any owner or driver of any hackney carriage who 
Penalty for ree demands more than the fare to which he is 
a a legally entitled or witkout reasonable excuse 
hire. refuses tolet such carriage for hire shall be 
liable to a fine not exceeding fifty rupees and to pay such further 
sum by way of compensation to the party complaining as to the 
magistrate may seem just ; and such further sum shall, in default 


of immediate payment, be levied as if it were a fine. . 


' Penalties for : , 
various offences 37. Every driver of a hackney carriage, who 


by driver. 


(a) is drunk during his employment, 
(6) makes use of insulting or abusive language or gesture, 
(c) stands elsewhere than at some stand or other place 
appointed for the purpose or loiters for the purpose of being hired 
in Or upon any public street, road or place,” 
(d) wilfully obstructs, or hinders, the driver of auy hackney 
Carriage in taking up or setting down any person into, or from, 
such other carriage, 
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(é) wrongfully prevents or endeavours to prevent the driver 
of any other hackney carriage from betng hired, 


(Q) refuses to admit and carry in such carriage the number 
of passengers the carriage is licensed to carry, 


(g) carries more than such number of passengers, 


(4) refuses to carry such quantity of luggage as is provided 
by the bye-laws under this Act, 


(2) - being hired, permits or suffers any person to be carried 
in or upon or about such hackney carriage during such hire, 
without the consent of the person hiring the same, 


(j) drives in any hackney carriage.any animal which is not 
so secured as to be under the control of the driver, 


(k) being hired by time or distance, before he has been 
discharged by the hirer, wilfuliy deserts from the hiring, 


(Z) plies for hire with any carriage or animal which shall 
at the time be unfit for public use, . 


(m) without previously disinfecting it knowingly uses for 
hire any carriage used for the conveyance of a corpse or any 
person suffering from any contagious or infectious disease, 


shall be liable toa fine not exceeding fifty’ rupees, or to 
imprisonment which may extend to ene month, or to both. 


38 (1) When a complaint is made beforea magistrate 
Requisition to against the driver of a hackney carriage 
owner to produce i ‘ $ 
absent drivet under this Act, the magistrate may, if the 
‘driver fails to appear, summon the owner to appear ane to pro- 


duce the driver. 


(2) Ifthe owner after being duly summoned fails without 

reasonable excuse to appear or to produce the 
` driver according to the summons,- he shall be 
liable to a fine not exceeding fifty rupees, 


Penalty, 


> ° 
(3) If the owner fails without reasonable excuse to appear of 
Ex parte dispo- produce ‘such driver on a second of subsequent 
sal of complaint, Summons fequiring him.to do so, - the “magise 
trate may dispose of the complaint in the-absence of the -owner 
and driver or either of them. 
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39: (1) Incaseofany dispute between the hirer and the 
Procedure in driver of any hackney carriage, either may 
case of disputes require the other to proceed forthwith to the 
driver. nearest magistrate’s court ; and the then sitting 
magistrate shall hear and determine the dispute in a summary way. 
(2) If no magistrate be then sitting, either party may require 
the other to proceed to the nearest police officer who shall enter 
the complaint in his diary and require the partiesto appear’ 
before the magistrate at his next sitting. 


(3) On failure of either party to appear before the magistrate 
in pursuance of a requisition under sub-section (1) or sub-section 
(2) or to attend the court at any subsequent sitting to’ which the 
Case may be adjourned the .magisirate may decide the case ex 
parte, and his decision shall be binding on both parties. 


40. (Œ) Ifany person who has hired a hackney carriage 
Procedure in refuses to pay to the owner or driver thereof 
case of refusal to s os 
pay fare. the fare payable under this Act, the magistrate 
may order payment of such fare, and also of reasonable compensa- 
tion for loss of timeandin default of immediate payment 


such fare and compensation may be recovered as a fine. 


(2) If any person who has used any such carriage attempts 
toevade payment of the legal fare, or any 
portion thereof, he shall be liable toa fine not 
exceeding fifty rupees in addition to any payment which may 
have. been ordered under sub-section (1). 


Penalty. 


41. (1) Every person who wilfully tears, destroys, defaces, 
obliterates, or removes any plate, list of fares, 
SA a encase E 
or table of fares. meee 
fine not exceeding twenty rupees. 


(2) Any „portion of the fine may be awarded to the person 
to whom such plate, list of fares, table of distances, or driver's 
padge belongs. ; 


43, Every person using a hackneyecatriage who wilfully 
Penatly for wil- injures the same shall be liable to a fine not 
ful injury to hack. z 
ney carriage, ~ exceeding Rs, 20, and shall also pay to the owner 
such compensation for the injury as the magistrate may direct} 


and such compensation shall be leviable as if it were a fine, 
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Hackney carri- 43. (1) It shail be lawful for a registered 
hire inal ged A: hackney carriage to ply for hire as a stage 
riage.. .- carriage. 

(2) The owner or driver of a carriage so plying for hire or 

Fares foruseof ited as a stage carriage shall net be stbject 
stage carriages, to the provisions of section 31 but shail be en- 
titled to receive such fares as shall be agreed upon between him 
and the several hirers respectively subject to any maximum 


which may be prescribed by the Commissioner. 


Meroe tic A (3) All the other provisions of this Act 
stage carriages. shall be applicable so far as may be to the case 
of a hackney carriage standing or plying as a stage carriage, 

Hackney carri- 44, (1) The Commissioner shall appoint a 
age once: sufficient number of public stands for hackney 
carriages. 


(2) Every public stand so appointed shall havea board 
placed in a conspicuous place on the same containing a notice in 
English and Tamil or other vernacular language stating that the 
stand is a public stand under this Act, and specifying the num- 
ber of carriages that may stand upon it. 





CHAPTER V. 

Lost PROPERTY. 
45. (1) The owner or driver of every hackney carriage 
wherein any property is left by any person 

Deposit ‘with in. l 
police of proper- Shall, within eighteen hours, carry such pro- 
y ee perty tothe nearest police station and deposit it 
: With the inspector or other officer on duty and 
shall be entitled to a receipt duly signed ky the officer taking 

charge of the same. i 

(2) Any such ownețt or driver making default herein shall 
be liable to a fine not exceeding Rs. 20, or to 


Penalt . i : i 
aT imprisonment for a period which may extend 


‘ 


to one month, or to both. 


» : e s 
T e, . 46. (t) The said officer shall forthwith 


proper ty deposit- enter ina book to be kept for that ‘purpose, 

(a) the description of the property: 

(6) the name and address of the driver or other person who 
brings it; 


. 
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(c) the name and address of the owner of the hackney 
carriage in which it was feft, and the registered number of the 
carriage ; and 

(d) the day and hour when the property is brought ; 
and shall give to the person bringing the pro- 
perty a receipt for the same. 

(2) Such property shall be delivered to the person who satis- 

Return of pro fies the Commissioner that it belongs to him 
perty to owner. upon payment of all expenses incurred by the 
owner or driver, together with such reasonable sum as the Com- 
_ missioner may award. 


Provided that if the property is not sive’ and the owner- 
Saleof unclaim. Ship established within six months from the 
ed property. date of deposit, the Commissioner may cause 
the property to be advertised and sold by public auction; and the 
proceeds, after deducting the expenses together with such rea- 
sonable sum as the Commissioner. may award tothe owner or 
driver, may be forfeited to the Government, 


CHAPTER VI. 
PROSECUTIONS. 
47- Ifinany prosecution underthis Act the person charged 
. Æx parte dispo- does not appear as directed by the summons, 
sal of criminal , 3 
charges. the magistrate may, upon proof of service and 
if no sufficient cause be shown for the non-appearance, proceed 


to dispose of the case in his absence. 


48. (D No person shall be liable to prosecution for any 
Limitation re- offence under this Act unless the, complaint 
stricting eriminal 
proceedings. respecting such offence be made within one 
month next after the commission of such offence. * 
(2) For the purposes of this section every omission punishable 
Continuing o f- under this Act shall be deemed to be a continu» 
Sueeg ing offence so long as the omission continues, 


49. Where the magistrate is satisfied that a complaiuant had 
eCompensation no resonable ground for instituting a prose- 
for frivolous pro- l . ; 
secution. cution, he may direct thacomplainant to pay to 
the accused such compensation not exceeding fifty rupees as he 
thinks fit; and the sum so awarded shall be recoverable as if it - 


were a fine. 


and grant receipt. 





4 
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CHAPTER VII. 
BYE-LAWS AND DELEGATIONS. 
50. The Commissioner may, subject to the approval of the 
Power- to make ` Local Government and after previous publi- 
sayo liwe = cation, make bye-laws not inconsistent with the 
provisions of this Act with regard to— 
(a) the examination, and qualificatious of drivers and the 


‘conditions under which they may be employed; ~ 


(6) the description of horses, bullocks or other animals, 
. harness and other.things. to.be used with hackney carriages, the 
dimensions of such catriages, and the condition in which such 
carriages and the horses, bullocks or other animals, harness and 
other things used therewith shall be kept ; . 

, (6). the inspéction of the premises on which any stele carri- 
pace, horses, bullocks or other animals, harness and other things 
are kept; 

(d) the protection of weak, lameand sickly horses, bullocks 
or other animals ; . 

(2) the publication of a list of fates and table of distances 
and the regulation of the amount and weight of luggage to be 
catried with or without additional charge ; and 

YS) generally for carrying out the purposes of this Act. 

Provided that such bye-laws shall not take effect ¿until the 
expiration of one month from the date of their publication. 

51. Whoever infringes any bye-law shall, on conviction be- 
Penalty forbreach fore a magistrate, be liable to a fine not exceed- 
OTD g ing twenty rupees. | 

52, Subject to the control of the Local Government the 

Commissioner may delegate to any Deputy or 

Pcie Seas A kel Assistant Commissioner all or any of his func- 

a in tions under this Act in respect of the whole or 
any part of the city of Madras. 


CHAPTER VIII. ae 
EXTENSION OF THE Act. 
T 53. Upon the extension of this A&t to any towf or plaee 
under sub-section (3) of sectien r the . Local 
ert ores i Government shall appoint persons by name or 
sor ERR in by official designation to perform the functions 
~of the Commissioner under this Act, 


æ 
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The Madras Law rehome — 
SUPPLEMENT. l 


ARGUMENTS IN THE TIRUPATI TEMPLE 
SCHEME CASE.” 


Before the Judicial Committee of the Privy Council, 


Present :-—-Lord Macnaghten, Lord Atkinson, Sir Andrew 
Scoble and Sir Arthur Wilson. 


Prayaga Doss Jee Varu, Mahant T Appellant ft 
y. 
Tirumala Anandam Pillai Purisa Sriranga 
Charlu Varu & another pi Respondents. 
- Sir Robert Finlay :—My Lords, I appear for the appellants onya E Doss 
with my friends Mr. De Gruyther and Mr. Le Fanu. = 


Sriranga 


, Lord Macnaghten:—There is a case lodged by the respon- "oharta, 
dents, but they do not appear. 

Str Robert Finlay :—Yes, unfortunately no one appears. I 
am sorry for it because it makes the task of the appellants rather 
more laborious, but I think the Court, by the help of the respon- 
dents’ case and by referring to such parts of the evidence as seem 
to be material—I do not think they are very voluminous—will, 
of course, be able to deal with the point in dispute. 

#he case relates to orders made by the Court below as to the 
management of a group of Temples situated in.the district of 
Northern Arcot. There is a range of hills there called the 
Tirumalai Hills and the adjacent town is called Tirupati. On 
the hills there is a group of Temples, some 12 in number, which 
are dedicated to the worship of Vishnu and Siva, and in the town 
of, Tirupati there is a Mutt or Monastery of religious recluses, 
the head of which is called the Mahant. By an arrangement 
made in the year 1843, to which I shall have to call your Lord- 
ships? attention, it was ordered by the Governor, on the report of 


ee 


¢ Judgment Reported in (1907) 1,L,B. 30 M, 138, + 15th) November, 1906, 
S——I 


am 


2 THE TIRUPATI TEMPLE CASE. 


sl Doss the Collector, that the Mahant, the head of the Mutt in the adja- 


y 
Sriranga 
Charlu, 


cent town of Tirupati, should be tlfe trustee and manager of 
these temples. Unfortunately several of the Mahants have not 
been as faithful to their trust as they should have been and there 
has been some misappropriation of moneys brought to light in 
proceedings, to which I shall call your Lordships’ attention pre- 
sently, by several of the successors to that office and consequent- 
ly to the guardianship of the temple. With regard to the pre- 


sent Mahant there-is no allegation against him of any sort or kind. 


He is a comparatively young man and has held the office for some 
five years, I think, since the death of his predecessor, against 
whom these proceedings were first taken. The general nature 
of the Order made in the court below was this : there being alle- 
gations that the then defendant and some of his predecessors 
bad not sufficiently safeguarded the interests of the temple, the 
court of first instance ordered that a committee should be ap- 


_ pointed to look after the matter. 


Sir Arthur Wilson :—Conjointly with the Mahant ? 

Str Robert Finlay :—That the Mahant should act under 
their supervision. That was appealed against by both sides. 
Both were dissatisfied, and the High Court gave an Order which, 
from the point of view of the appellant, is open to even graver 


‘ objection than was the order made by the court of first instance. 


The High Court set aside the order for a committee and appoint- 
ed an additional trustee to act with the Mahant, this additional 
trustee being salaried with a salary of Rs. 500 a month, I think. 
Then they provided for the case of possible difference between 


‘the Mahaht and the paid co-trustee by appointing the Pedda 


Jeyangar, that is the Chief Assistant in the temple, to act as 
umpire. We submit that that is a very undesirable arrangement. 
The Pedda Jeyangar and the Mahant have, for a long time, had a 
series of chronic differences which have resulted in a good deal 
of litigation. The Pedda Jeyangar is the subordivate of the Ma- 
hant, and I submit to Your Lordships that the arrangement is 
about as undesirable as could be devised for the superintenderfce 


of such an institutio. I say at once, on behalf of the appellant, 


that he does not object in the slightest degree—on the contrary, 
he invites any order of the court securing the funds from all 
possibility of being tampered with. We say at once that we do 


Fa 
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not object in the slightest, in fact we should like an arrangement fee Doss 
. © by which it will be securedsthat all the offerings of the pilgrims v. 
who go to these temples shall be properly applied. These tem- pines 
ples are sustained entirely, I believe, by voluntary contributions. 

Lord Atkinson :—TVhere is no invested property? 

Str Robert Finlay :—There is no invested property except some 
funds which have accumulated. We should have no objection 
whatever toafiarrangement by which it should be secured that the 
offerings of the pilgrims should be made in chests which are under 
the control of the treasurer to be appointed; that the treasurer 
should have the key so that it should be secured that all offerings 
should go for the use of the temple. We should not object in 
the slightest degree to the most stringent audit and to the 
supervision of the investments, or to any step that could be taken 
with regard to the management and control of the property so 
as to make impossible such derelictions of duty in the. future as 
have unfortunately taken place in the past, but we do most res- 
pectfully submit to the court that, having regard to the fact that 
the duties of the Mahant, as trustee of these temples, are toa 
very large extent religious and are concerned with the perform- 
ance of the rites appropriate for the worship of these idols, it is 
not. proper that a co-trustee should be appointed, and still less 
proper that, in the very probable event of differences between 
the paid trustee and the Mahant, there should be a reference to 
the subordinate of the Mahant as umpire. 


Lord Macnaghten:—What do you ask us to do? This open- 
ing sounds rather like your asking for a scheme for the adminis- 
tration of these temple funds. ‘ 

Str Robert Finlay :—I think Your Lordships would probably 
consider it right that there should be some scheme. 


Lord Macnaghten :—What I was asking you is what do you 
want us to do. I should have thought that it ought to go back 
to the High Court, because, of course, it would not be fair for us 


to make.a scheme. : 
e 


Sır Robert Finlay:—No, I agree. If we should satisfy Your 
Lordships that the present scheme is undesirable— 

Lord Macnaghten:—VYou say that they are both undesirable 
and very incoiivenient, but did you put your views before the 
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Prayaga Doss High Court? Were your views, as eXpressed tous now, pit 
v. - before the High Court ? ° 


Sriranga 
Charlo Sır Robert Finlay :—1 cannot tell Your Lordship; I am not 
sure that they were. I think that the argument before the High 
Court went very largely on the powers of the court under Sec- 
tion 539, under which this Petition is lodged, but at the same 
time Your Lordships will dnd in the record certain proposals 
which were made by the present appellants for the purpose of 
securing adequate control, so that, while the construction of sec- 
tion 539 was argued at considerable length, the appellant also 
submitted to the court the general need of the scheme—and it is 
in writing here—to which he would have no objection. 

Str Arthur Wilson :—Does section 539 in terms authorise. 
a scheme? 


Str Robert Frnlay:—Yes, I will read it to Your Lordships 
at once. So thatit really was before the High Court in both 
ways. The legal objection was argued and insisted upon and the 
nature of the control which the appellant would -not object to 
was put into writing and submitted to the Court. Section 539 
of the Civil Procedure Code is this: (Then Counsel read S. 539 
C.P.C.) 


Now I think it would be convenient that I should give Your 
Lordships the history of this temple as it appears on the docu- 
ments in the first place, because the consideration of the circum- 
stances is, of course, all important with reference to the question 
of what should be done. Regulation 7 of the Madras Regnla~ 
tions of 1817 put the Board of Revenue over all religious insti- 
tutions which were to be managed by the Collector of the District 
under the Board of Revenue. It is a Regulation “forthe due 
appropriation of the rents,” &c., &c. (reading to the words) 
“in Hindu Temples” and soon. The recital is ‘‘ And whereas 
considerable endowments have been granted in money” &c., &c. 
(reading to the words) “orthe individyals through whom such 
endowments were made.” Then it provides for the due repair 
and maintenance of the benefices. Then section sis asto the 
duty of the Board of Revenue to prevent any such endowments 
being converted to the private use iof individuals or otherwise 
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misappropriated, Then the Board of Revenue are to appoint, IAE Dons 
under section 7, local agefits and the Collector of the District is — v. 
to be ex-officio one of those agents. I do not think I need read ait 
any more in that. Your Lordships will see very large powers are | 
given tothe Board of Revenue. That Regulation applied to 
these temples to which I have referred in the Arcot District. On 
the rath June, 1841, a letter was written by the Directors of the 
East India Company, which directed the withdrawal of Govern- 
ment from the control of any religious institutions. Your Lord- 
ships will find that letter at page 340 of the Record, I need 
only read the second paragraph and the concluding paragraph of 
this letter. It begins by saying: “‘ The Honourable the Court of 
Directors and the Government of India having ordered the im- 
mediate withdrawal from ‘all interference with Native Temples 
and places of religious resort?” (Reading to the words line 28) 
‘‘ for the purpose of securing the public Revenue or in order that 
protection and justice may be afforded tothe ryots.” Then on 
page 341 there is the Order which is annexed at the end of the 
letter: “ Ordered that transcript of the foregoing letter be for. 
warded by Circular to the several Collectors in the Provinces and 
to the Collector of Madras, with reference to the communication 
_ from this Department of date the roth June. It will be the duty 
of the Collector to report in detail the arrangement he would 
propose for each institutionin his District, explaining the present 
extent of interference and control, and showing how far that is 
withdrawn by the operation of the method of administration that . 
is to supersede the present management, It will be proper, also, 
to suggest in what manner vacancies are to be supplied in the 
trustees, whether arising from death or resignation, so that the 
withdrawal of active interference by Government in the affairs of 
the Pagodas and Mosques shall be final and complete.” Then on 
that, as desired, the North Arcot Collector made his report with 
regard to these temples. 

Lord Macnaghien:—Is not this all ancient history? ‘This 
came before -the High Court. Is not everything necessary for 
the consideration by this Board set out in the judgment ? 

Str Robert Finlay :—Not quite, I think. Your Lordships 
should have the report of the Collector which was made. If 
Your Lordships prefer it, I will read the judgment of the High 
Court first. 


Prayaga Doss 
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Lord Macnaghten :—I think so. 


Str Robert Finlay :—Very weil—particularly under the cir- 
cumstances under which this case is argued. 

Lord Macnaghten:—Is there any authority for this Board 
interfering with claims which have been settled by the High 
Court? 

Sir Robert Finlay :—~An anal lies to Your Lordships and 
[apprehend there is no doubt Your Lordships have power to set 
the scheme aside and to remit the matter. | 


Lord Atkinson :—One of the principal grounds below was 


that there was no power to interfere at all. 


Sir Robert Finlay >—That was one ground argued. 

Lord Macnaghten :—You do not argue that now? 

Str Robert Finlay :—I say that there is no power to appoint 
a co-trustee as they have done. I submit that I do not think 
that I could argue that there was no power to settle a scheme, 
unless of course it were inconsistent with the fundamental con- 
stitution of the trust. 

Lord Macnaghten:—Would not they have power to appoint 
a treasurer ? se 

Str Robert Finlay :—Yes; that, as I said, we should not 
object to. My submission to your Lordships is that the Court 
has gone upon very dangerous ground by the order they have 
made, and perhaps I may best bring it out by reading, as your 


Lordship suggests, the judgment. J can refer to the other docu- 


ments afterwards.. I think I must read both the judgments 


‘because, ds I have already said to your Lordships, the two 


Courts have taken completely opposite views of what ought to 
be done, and T must read both, Ithink. The judgment of the 
first Court is at page 758. “Plaintiffs are two Mirasidars receiv- 
ing income and emoluments attached to their offices,” &c., &c, 


(reading to the words, page 259, line 1) “and personal proper- 


ties of large value besides Jands in the possession of persons per- 
forming duties in the said temples.” There are no laħds, as far 


. as I understand, belenging to the temples. “ Till the year 1843 


these Devastanams were under the management of the Govern- 
ment. In pursuance of the changeof policy that ‘came into 
operation in that year, the Government placed the management 
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under the charge of Sheva Doss, the then head of the Hathi- Prayoga Does 

ramji Mutt and appointed him Vicharanakarta by a Sanad, v. 
dated roth July 1843 which vested the succession of the office a 
of Vicharanakarta in the successor of Sheva Doss in the Head- 
ship of the Mutt.” I think your Lordships’ attention should be 
called, if I may pause here, to the terms of the Sanad which 
shows the nature of the duties. Of course, it was before the 
Court. Theerest of the judgment will be hardly intelligible 
without referring to it. It is at page 239. This is the Sanad 
granted to the Mahant Sheva Duss, the first Mahant who was 
appointed to look after this institution. ‘In accordance with 
the Minutes of Consultation of His Excellency the Governor,” 
&c., &c. (reading to the words, line 22) “you shall conduct 
them in proportion to the cash that may then exist.” Then 
paragraph 4 is, not to make any collections by force from the 
pilgrims, Then paragraph 5 is: “The cash and other per- 
quisites in the shape of provisions, &c., due to Archakas, 
Acharyapurushas, &c., and Jiyangars who are Vudigam (service) 
Mirasidars of the Devastanam, ought not tobe withheld so long 
as thev discharge theit respective duties properly and with care.” 
It is the chief Jiyangar who has been appointed by the High 
Court the umpire, he being one of the servants, Mirasidars, 
receiving a certain allowance. “ Further, they shall be made to 
enjoy the lands and villagesin the same way as they are now 
enjoved by them. Should there be any negligence, &c., in the 
discharge of their duties, you shall deal with them in the same 
manner as Sircar had been dealing with them heretofore in that 
matter, and with propriety.”. Then paragraph 7 relates to cer- 
tain books then sent, showing the services to be rendered by the 
attendants, the Mirasidars, at the temple. ‘$ Mamoolnamah 
` shewing the honors which should be observed, and two books 
relating to” offerings. Paragraph 8is: “ During festivals, you 
shall conduct the festivals, &c., according to the customs of the 
Devastanams” &c., &c., (reading to the end of paragraph 9). 
eYour Lérdships see that put him in control of the religious func- 
tions of these temples and of the property. Now I resume read- 
ing the judgment of the first court at page 359. Sheva Doss 
was appointed Vicharanakarta “by a sanad, dated roth July, 
1843,” &c., &c. (reading to the words, line 18), “ Defendant 
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Prayag Doss was appointed Vicharanakarta and took possession of the office 
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in March 1895.” That is the originab defendant Ramakishore, 
who has since died, and the second defendant is the Mahant. 
“It is stated that ever since he took charge, he was showing 
utter disregard for the customs and practices of the Devas- 
tanams” &c., &c. (reading to the words, page 360, line 20) 
“and that the suit is not maintainable as it raises questions 
which are contentious.” Then certain issues are stated, and at 
page 261 the examination of the witnesses is referred to, and the 
argument. “The further argument was fixed for the 17th of 
September,” &c., &c. (reading to the words, page 262, line 18). 
“ With regard a Utsayams referred to in paragraphs 25 and 26, 
ten are said to have been stopped.” Then the stoppage of one 


is admitted, the explanation is given and some details are en-. 


tered into and the learned Judge'says: “ The takarar therefore 
was the consequence and not the cause of the stoppage of the 
Utsavam.” Then he refers to the second Utsavam and in para- 
graph 9g he says: “ Nos. 3, 6 and 7 are said to have been stopped 
by Defendant as they are not sanctioned by mamool” &c., &c. 
(reading to the words, page 363, line 16), ‘‘ There is no evi- 
dence to the conttary.” Then No. c was the case of a pilgrim 
paying for the whole of some service. 

Lord Macnaghten :—Is this material ? 

Sty Robert Finlay :—I do not think I need read it all, my 
Lord. It relates agreat dea] to religious services, the way they 
were performed and the offerings taken. Thenin paragraph 16 


there is a paragraph relating to the Maramath accounts as they . ` 


` are called, that is the accounts for the repairs of the temple. 


Lord Macnaghten :—I think you might go to paragraph 


31. ° 
Str Robert Finlay:—Perhaps your Lordship will allow 


me to readin paragraph 16 at line 24: “It must therefore be 


admitted that some accounts have not been brought up to date, 
one account at least is not wholly correct and a few aecounts have 


not been maintained at all. If, however,*it is intended By theses © 


omissions and defects to show that defendant has been guilty 
of culpable neglect, I must say that the attempt has not been 
successful.” ‘That is the original defendant, not the present one. 
There is no chargeof any kind against the present Mahant. 


—_— 
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Then he gives reasons in the next sentence. Then I think, I sche Doss 
might pass on, pointing out merely that the 18th paragraph v 
relates to the dedication of offerings during Brahmotsavam. PHronga 
Paragraph rg relates to the services and the festivals. Para- 
graph zo gives the sums alleged to have been misappropriated 
by the successive Mahants. Then I pass on to paragraph 21: 
“ Hmbezziement, however,would not bea good ground for asking 
fora new scheme, provided it is practicable to recover the money 
embezzled,” &c., &c. (reading. to the words, line 18) “ that 
there would otherwise be no possibility of recovering the sums 
thus embezzled by him.” The judgment of the Court with 
regard to Dharma Doss is at page 185. Only one sentence is 
necessary to be read. The Court finds, on page 186, line 14: 
“ Now, no doubt exists of this man’s fraudulent conduct” é&c., &c. 
(reading to the words line 24). ‘ It certainly seems more to its 
advantage to retain the present manager than to appoint a new 
one.” Then the judgment of the District Court goes on : “ It has 
all along been the case forthe defence that the Vicharanakartas 
have no personal assets, from which to satisfy such claims” &c., 
&c. (reading to the end of paragraph 21). Then I think I may 
pass over the findings on the 8th issue. Then on page 368: 
“ oth Issue: That the management of the two institutions has 
been mixed up and that such mixing up has given rise to evils 
were expressly admitted by the learned counsel for the defence, 
who also conceded, when the case came up for final argument, 
that a scheme might be formulated so asto prevent the recur- 
rence of stich evils. I shall, however, dwell’ upon some of the 
instances pointed out for the plaintiffs of evils arising from the 
alleged mixing up of the management.” Then there is along 
detail given which I think, unless your Lordships desire it, I 
will pass over. Then paragraph 27: ‘roth issue: It is con- 
tended that in institutions where tke trusteeship is hereditary, it 
is not competent to the court to interfere and settle a scheme” 
&c., &c. (reading to the words, page 371, line 4) “ Whereas the 
Cue by a epee Legislation Act XX of 1863 "—that 
Act applies to Bengal and Madras but not to Bombay ; that is 
what the Court is referring to—‘‘ has expressly provided for the 
appointment of Committees "&c., &c. (Reading to the end of the 
paragraph). 
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I think I should call Your Lordships’ attention to the terms 
of that Act of 1863, because what follows is not intelligible with- 
out it. Itis an Act relating to Native Religions Endowments 
applying to Bengal and Madras, Act No. XX of 1863. Now that 
Act, applying to these two Presidencies, divides religious insti- 
tutions into two classes : one, the class where the appointment of 
the trustee or manager was subject to the control of the Governor 
or any Government Officer ; the other is the class*to which this 
institution belongs, where the appointment of the trustee or 
manageris not in the Government ; because your Lordships 
will recollect that by the arrangement made in 1843, on the 
recommendation contained in the Collector’s Report, the manage- 
ment of the institution is confided to the Mahant and his succes- 
sor from time to time. Section 3 of this Act relates to the first 
class: * In the case of every temple or other religious establish- 
ment,” &c., &e (reading to the words) “are applicable.” 
That isrelating to Madras ; that is that Regulation 7 of 1817, 
which I called Your Lordships’ attention to, “ And the nomina- 
tion of a Trustee, Manager or Superintendent thereof,” &c., &c. 
(reading to the words) “ makes special provision as hereinafter 
provided.” Now that special provision is contained in Section 7 - 
and some following sections and it consists in the appointment 
of Committees. Section 7is: In all cases described in sec- 
tion 3 of this Act the Local Government shall once for all 
appoint one or more Committee,” &c., &c. (reading tothe words) 
“under the Regulation hereby repealed.” That would be in 
Madras, the 1817 Regulation. ‘ Such Committee shall consist 
of three ox more persons ”; they are to be selected from persons 
professing the religion to which the temple is dedicated, and 
then some details are given with reference to the discharging 
of their duties. The second class of cases is that dealt with by 
Section 4, where the nomination of the superintendent was not 
vested in the Government, or not subject to the control of 
the Government, and then the provision is, that “ the Local 
Government shall, as soon as possible @fter the passfhg of this 
Act, transfer to such Trustee,” &c., &c., (reading to the words) 
“ except such property as hereinafter provided” and all the 
powers of the Board of Revenue are to cease, Then Section 5 
provides for the case of a yacancy in the office of Trustee 
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ee 


* gives the power to appoint’an zterine manager till the vacancy 5 
is filled up. Sriranga 
Charlu. 


Then, my Lords, the judgment goes on at page 371. I do not 
see my way to accept this argument as sound” &c, &c. 
(reading to the words, line 37.) “ It has enabled them to 
neglect the performance of their duties ” and so on. Then on 
page 372: ‘In these circumstances, it is in my opinion necessary 
and advisable to frame a scheme for the better management of 
the Devastanam ” &c., &c. (reading to the words, line 34.) “The 
prohibition in respect of the Bairagies is too sweeping and in- 
vidious™. Thenon page 373: “Inthe result I decree that a 
scheme for the management of the plaint,” &c., &c. (reading 
to the words, line 15). “ No servant of the Devastanam, and no 
person who is bound to perform any service in connection with 
the Devastanam shall be eligible to be appointed as a member of 
the Committee.” If there were to be a Committee that, I sub- 
mit, is a very sensible provision, and I say it with reference to 
what the High Coutt have done in appointing the Head Priest 
or Official in connection with the temple, and the subordinate 
of the Mahant, to be umpire. ‘No memberof the committee 
shall accept any pecuniary engagement from the Devastanam.” 
Every member shall hold office for five years, and so on. Then 
there is the provision for appointment in case of vacancy. Then 
on page 374: “ ro. The committee shall frame rules for the 
conduct of business and determine from time to time what busi- 
ness shall be done at meetings only, and what’ business may be 
done without a meeting. But no act or resolution of ‘the com- 
mittee shall be valid unless it is assented to by atleast three mem- 
bers” and soon. Then, “Ir The committee shall refer tothe 
Vicharanakarta all such resolutions on which action has to be 
taken by the Vicharauakarta for such action to be taken; and 
the Vicharanakarta shall give effect to all such resolutions ; and 
if he fails to gtve effect to the same within a reasonable time, 
any member of the committee may apply to the District Court 
of North Arcot for an order to compel thé Vicharanakarta to 
give effect to the same.” Then, “12. Every member of the 
committee shall have power to visit and inspect the shrines and 
e charities appertaining to the Devastanam and report the result.” 
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Proyaga Doss ‘Then, “ No change in the ceremonial or in the paditharams, 
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festivals, utsavams of the Devastanam’s and generally no innova- 

tion shall be made or introduced except in accordance with a 

resolution of the committee.” Then, “18. All investments of 
trust funds shall be made only in accordance with the resolu- 

tions of the committee and uo landed property of the temple 

including lands held on mortgage or any other right shall be 

given on lease for more than five years” and so on.”, Then there 

are detailed provisions as to the sum to be kept in hand by the 

Vicharanakarta, and provisions in paragraph 21 for detailed ac- 

counts, to be prepared by the Vicharanakarta of receipts and 

disbursements during the year and for audit. Then on page 

376 there is a provision for disbursing the funds of the Devasta- 

nam by the Vicharanakarta according to the budget to be approv-. 
ed by the committee. Then paragraph 25 is: ‘All maramat 

works, including construction and repair of every kind provided 

for in the budget shall be carried out with reference to propel 

prepared estimates,” and so on. 


Now, My Lords, that is the scheme. With regard to that, 
the criticism is this, and it was made by the High Court, that a 
committee of this kind was not a very suitable body ; they could 
not rely upon the members attending and for that reason they set 
aside the proposal to have a committee, and reverted to and adopt- 
ed the scheme, the nature of which I indicated to Your Lord- 
ships. But I submit there is this further criticism, and it is 
decidedly to be made with reference tothe appointment of the 
committees Ifthe control given to them was merely over the 
property, the offerings, the accounts, the disbursements, and 
so on, there w6uld be nothing to be said except as to whether the 
machinery adopted was the best, but their powers go further 


‘than that. They are given, under this scheme, power to inter- 


fere with the purely religious part of the duties of the Mahant. 
Your Lordships will see that the Committee, in pAragraph 11, 
are torefer tothe Vicharanakarta all resolutions and he is bour® 
to carry them out. Then, under paragraph 12, every member of 
the Committee, has power to visit and inspect the shrines. Then, 
paragraph 13: “ No changein the ceremonial or in the paditha- 
rams” &c., &c. (reading the paragraph). 


hS 
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Now, My Lords, the case came up because both parties Erevan’ Doss 
appealed, Neither side were satisfied, and both parties appealed v. 
to the High Court. Then the case was argued before the High EME 
Court, and the High Court suggested that the plaint should be 
amended by adding a prayer for the application of any surplus 
funds cyfres, and that amendment was made before the judg- 
ment of the High Court was given. Your Lordships will find it 
at page 467." I think that the suggestion for this amendment 
proceeded from the Court itself. ‘t The Plaintiffs above named, 
beg to state as follows ” &c., &c. (reading to the words) “ and 
to place the administration of the Devastanams on a satisfactory 
footing.” ‘That amendment having been made, the High Court 
gives judgment, which Your Lordships will find on page 477, 
and they set aside the Committee for the reasons which are given, 
but they appointed a paid trustee, and made the Pedda Jiyangar 
the umpire incase of dispute. They further provided for the 
application of any surplus funds cypres in a method which 
recalls the schemes which are in force in England with regard 
to various branches of education. ‘I suppose it is a case of 
putting very new wine into very old bottles, which is hardly 
sustainable, and there is this further observation with regard 
to investing any further funds: As I told your Lordships, these 
temples are dependent on voluntary offerings. There is no. 
certainty that the offerings will be kept up in succeeding years. 
The buildings ofthe temples, Iam informed—I think my friend 
Mr. DeGruyther knows them—are very beautiful, and they 
want, or may want from time to time very*considerable repairs, 
and it-is highly undesirable that the surplus funds should be 
applied cyfres for the purpose of founding a college with 
scholarships for encouraging the study of the Shastras, 

Now the judgment begins on pages477. They state that it 
is a very ancient temple “and is in receipt of an annual 
income of between two and three lacs of Rupees. Prior 
to the establishment of the British Government, the 
‘management of the institution was directly under the 
ruler ofthe country for the time being. After the advent 
of the British, the management passed into the hands of the 
East India Company.” Then reference is made to 1817 and the 
Board of Revenue, and what was done in 1843, to which I have 
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Erayagi Doss called your Lordships’ attention. Then the terms of the San- 
v. nad were referred to. Then at line ‘rz: ‘Sheva Doss having 
ates died in 1864, Darma Doss succeeded him” &c., &c. (reading 
to the words, line 22) “but the history of what took place subse- 
quent to Sheva Doss’ death is, to put it shortly, a record of waste 
and embezzlement.” My Lords, I think I ought, with reference 
to the appointment of the Mahant to this office, just to refer, very 
shortly, toa passage or twoin the report of the Collector on 
which that Sannad was based, because he there brings into great 
prominence the fact that Pedda Jiyangar was an aspirant to that 
office and gives reasons Why the Pedda Jiyangar.should not be in 
such a posifion of authority. The Collector’s report is at page 
131. I will not read the whole of it, but T think that your Lord- 
ships will find that it does throw light on the questions dealt 
with in this judgment. It is a report made in answer to that 
letter which I read. He refers to various petitions as to the 
management, and then at line Ir on page r32 he says: “ No. 1998 
of 1842 is from the Head Jiyangar” &c., &c. (reading to 
the words, line 22) “ he now sets forth the want of qualifications 
in the Mahant.” Then he urges certain objections that he made 
to the Mahant, which are set out, and the Collector expresses 
his opinion that those objections are not valid. Then at page 
133, line 22: “The Board observe that ‘it too may perhaps’ 
deserve consideration whether so large and ‘important? a charge 
could be safely committed to one individual, however respect- 
able” &c., &c. (reading tothe endof the paragraph). Then 
he says that the argument is in favour of a sole manager. 
Then I will goon with the judgment of the High Court, line 
23, page 478: “ Persons interested in the institution were not 
slow to bring thé misconduct of the managers to the notice of, 
the authorities. A suit was brought against Darma Doss, the 
second manager, charging him with misconduct and malver- 
sation. ‘The charges were established and the District Court 
gave a decree against him. On appeal the decree was con- 
firmed.” Then I do not know that I need’ read the details of 
that. Your Lordships bave it in the Court below and I referred 
toit. Then on page 479: “ The present Suits Nos. 31 of 1898 
and to of 1899 were brought against the last holder of the office” 
&c., &c. (reading to the words, page 480, line 18) “even 


ARGUMENTS BEFORE THE PRIVY COUNCIL. 15 


though such appointment involved a departure from the arrange- Prayaga Doss 
ce 


ment contemplated in thé constitution of the trust” I have got y, 
here the 17th Equity which is referred to there. geet 


Lord Macnaghten :—There is no doubt about it, is there? 


Sir Robert Finlay:—No. I do not think there is: ' The 
case in In the matter of the Chartty called Storey's Alms-houses, 
tn the Town of Cambridge”! &c., &c. (reading to the words, page 
481, line 41) “ Hither of the Trustees should be liable to summary 
removal by the District Court on good cause shown subject to 
appeal to the High Court.” My Lords, that is a part of the 
scheme, to which I take the strongest exception. I shall call Your 
Lordships’ attention presently to the terms of the Axt of 1863 
which prescribed the formalities which had to be pursued before 
applying for the removal of a Trustee. This makes him subject 
to summary removal. “In addition to the matter of the ap- 
pointment of such new Trustee” &c.,&c. (reading to the words, 
page 482, line 8) “Proceeding on the cyfves principle the follow- 
ing are the objects on which both sides are agreed that the sur- 
plus funds may be appropriately spent.’ Now with regard to 
that I do submit to Your Lordships, that the proper provision 
would beto say that any sums that were not required in any 
particular year should be invested, because the result of setting 
up a scheme of this kind on which any surplus is to be spent, 
would be thatthe Temples would be left without proper provision 
for most expensive repairs which may become necessary at an 
early date. Let every precaution be taken—the most stringent 
precautions—to secure that the Mahant cannot misapply, the 
accumulations, but I most respectfully protest agaifist the idea 
that itis proper that any surplus should be spent. Now the 
objects ou which it is to be spent are detailed in the following 
passage, . 

Lord Macnaghten Apparently that was done on the 
agteement of both parties. Did the Advocate-General take any 
part in settling the scheme ? 


Sir Robert Finlay :—No, my Lord. + 


Lord Macnaghten :—Is that so usually, or not ? 
Sir Robert Finlay :—I am told he dow not.’ 





(1). (1889) 9 L, J. Eq. 93, 
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Lord Macnaghten :—Of course in this country the Attorney- 
General has control of it. j 

Sir Robert Finlay :—Nobody can take proceedings except 
in the presence of the Attorney-General. 

Lord Macnaghten :—When you settle a scheme, is it subject 
to the approval of the Advocate-General ? 

Sir Arthur Wilson:—No proceedings could be taken without 
the leave of the Advocate General. i 

Sir Robert Finlay :—No. Iam told not. The sanction a 
the Advocate-General is necessary for the proceedings. 

Str Andrew Scoble :—And that was given, I suppose. 

Sir Robert Finlay :—That was given for the proceedings, 
These proceedings are under Section 539, and by the terms of that 
section, I think his sanction wasrequired. That was given, but 
that was all. It does strike one that the conctirrence of such 
a functionary as that in the establishment of the scheme is just as 


. desirable as it is desirable in this country that the public should be 


represented by the Attorney General. This really resolves itself 
into a suit between the Pedda Jiyangar and the Mahant. 

Lord Macnaghten :—That is to say, his servant. 

Sir Robert Finlay :—Well, the Pedda Jiyangar has achieved 
a complete victory. His heel is on the neck of his old adversary, 
but, after all, the chief thing in these matters is the public inter- 
est, and in England that is recognised by the fact that it is only 
the Attorney-General whocan take proceedings with regard to 
the application of funds of Charities. 

"Lord Macnaghten :—I was thinking of what order we could 
usefully make, if we could make any. It does not seem that we 
can make any. • 

Sir Robert Finlay:~1 shall havea submission to make to 
Your Lordships as to the outline of a scheme. I donot ask Your 


Lordships to settle it in detail, and I think it would be most _- 
valuable if Your Lordships should send this back, ifthe concur- 


rence of the Advocate-Genera! could be réquired, ° 

Lord Macnaghtew:—In point of fact the Order would be 
something like this, that the High Court should reconsider the 
scheme with the-assistance of the Advocate-General, 


Sir Robert Finlay :—— Yes. 


° 
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Lord Macnaghten :—I do not know that we can do more 
than that. ° ' 


Str Robert Finlay:—lf the case was sent back, I do not know 
whether it would be sent back to the Court of first instance. 

Sir Andrew Scoble :—Not necessarily. 

Lord Macnaghten:—If we could send it back to the High 
Court, then the assistance of the Advocate-General could be 
secured. If we did that, I think it would probably be desira- 
ble that we should not express any opinion of our own on any 
view that the High Court has taken. It might have an unfortu- 
nate result, What do you say to that? Perhaps you will consi- 
der it. i 


Sır Robert Finlay :-—It would be, in some ways, of great 
value for Your Lordships to give an indication as tothe general 
principle to be observed, and I shall have a submission to make 
to Your Lordships with regard to that. As tothe working out 
of the details, I quite see that it is not desirable that Your Lord- 
ships should express an opinion. The general principle that I 
suggest is simply this: That any scheme should provide, in the 
most stringent manner, for securing that all offerings shall go 
into the treasury ; that they are under the control of a responsi- 
ble treasurer, who shall be independent of the Mahant; that the 
accounts shall be properly audited ; that any surplus in any year 
shall be invested in such a way that the Mahant will not be able 
if so disposed, to misapply it, but that it shall be available for 
the purposes of the temple in future years. | 

Lord Atkinson :—You will have to make a provision as to 
who is to determine what expenditure is necessary for the pur- 
poses of the temple. ° 


Sır Robert Finlay :—Yes, I think that isso. It would pro- 
bably be met, would it not, ifthe concurrence ofthe person ap- 
pointed treasurer were required, with the concurrence of the 
Mahant as to any particular expenditure. 
© Sir"Arthur Wrlson:—But if you have two whose consent is 
required then there must bear umpire to decide between them. 

Str Robert Finlay :—It may be that, as regards expenditure, 
it might be left to the treasurer. Perhaps Your Lordships will 
allow me to consider that. 
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Lord Macnaghten:—I think the accounts ought not simply 
to be audited, but a report ought to be’made annually, say, to 
the Advocate-General or some officer. 

Str Robert Finlay :—I quite agree, My Lord. I am told it is 
to the District Judge in the usual way, and if some steps were 
taken to give publicity tothe audit, that would be satisfactory. 

_ Str Arthur Wilson >—It ought to be some local person. The 
Advocate-General is too distant. This is a long way off. 

Sir Robert Finiay:—It is Northern Arcot. I forget how 
many hundreds of miles it is from Madras. I think it is not very 
far from the sea. 

Lord M acnaghten :— Apparently tie income is very large and 
the surplus is very large. 

Str Robert Finlay :—Well it fluctuates a good deal. Iam 
told it is purely a question of the offerings. 

Lord Macnaghten :—I dare say the probability is that the 
offerings will not fall off. 

Sir Robert Finlay :—Yes, my Lord. 

Lord Atkinson:— It has stood a good deal in the way of 
peculation. 

Lord Macnaghten: —The offerings will be we no 
doubt, 

Sir Robert Finlay:—I1 have to read the nature of the Cy pias 
scheme, and perhaps Your J,ordships will allow me to do that 
after the adjournment. I submit that the Cy—pres schemé should 
not stand. ° 


« (Adjourned for a short time). 


Sir Robert Finlay:—J was about to read to Your Lordships 
the particulars as to the Cy—fres scheme which the Court direct- 
ed, on page 482. ‘Proceeding on the Cy—pres principle the 
following are the objects on which both sides are agyeed that the 
surplus funds may be appropriately spente’ That does wot meay 
that they agreed that there should be a Cy—gves scheme, but it 
was said that if there was a Cy— pres scheme, those were not bad. 
objects. Now here they are: “The establishment of a College 
in Lower Tirupati forthe promotion among Hindus of a kuow- 
ledge of the Hindu Religion and Shastras,” &c,, &c, (reading to 


. ARGUMENTS BEFORE THE PRIVY COUNCIL. ig 
the words, page 482, line 32) ‘until the money is required for 
the objects referred to abeve or for other purposes connected with 
the institution.” My Lords, I respectfully submit that there 
should not be such an authorisation to deal with the jewels 
belonging to the Temple, ‘It should be further provided that 
all other funds not required for immediate expenditure should be 
invested” &c., &c. (reading to the words, page 483, line 8) “A 
brief report by the trustees of their administration for the past 
year should be published early inthe next year.” That is all ex- 
pressed at the top of page 483, only I submit it should be done 
by a treasurer and not a person specially authorised to interfere 
with the more sacred duties of the Mahant. “The scheme 
should prohibit any transaction ofa pecuniary or mercantile 
character between the Mutt on the one hand andthe Temple on 
the other,” &c., &e. (reading to the words, line 20) ‘or by per- 
sous interested for any modification of the scheme that may be 
found necessary.” 

Now, My Lords, a case has been filed on behalf of the res- 
pondents and, ordinarily speaking, asthey are not here, I should 
offer to read it, but I think Your Lordships will find, if you 
glance atit, that it contains nothing whatever except the pro- 
ceedings. It sets out in the earlier paragraphs the proceedings 
to which I have referred, and which are copiously referred to in 
the judgment, and cites passages from the judgment. There is 
no argument of any sort, as far as I have observed, in the case. 
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At paragraph 22 it says: “The respondents submit thatthe said . 


judgment and decree of the High Court, against which the 
present appeal has been filed, should be upheld for-the folléwing 
among other reasons.” 

Lord Atkinson :—They say itis right? ° 

Sir Robert Finlay :—Yes, ‘Therefore I submit to your Lord- 
ships that what was suggested before the adjournment would be 
probably the best way of securing a proper ending to this litiga- 
tion—if tht High Court were directed, in communication with 
the Advocate-General to settle a scheme for the appointment of 
a treasurer. ° 

Sir Andrew Scoble:—What authority is there for saying 
that the Advocate-General in the Towns of the Presidency, can 
interfere in charity cases arising in the Mofussil. 
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: Sir Robert Finlay :—Your Lordship sees that his sanction 
was necessary for the institution of these proceedings. As he has 
sanctioned the proceedings, could it be considered ullra vires of 
the Advocate-General to give assistance to the Court in settling 
a: scheme ? 


_ Str Andrew Scoble:—If he had sanctioned the proceedings « 


on the condition that he should be made a party to the suit, 
that would, no doubt, give him a right to interfere. 


Sir Robert Finlay:—Yes, but inasmuch as he might have 
been— 

Lord Macnaghten :—He might have moved in the matter. 

Sir Robert Finlay:—He might have moved. I was going to 
say that. Does notthat show that it is competent for the 
Advocate-General to take part in a matter of this kind? There- 
fore, if your Lordships should see fit to take that course, it would 
be-competent for him to intervene. Your Lordship sees, as his 
powers are not confined to the Presidency Towns, because he 
might act in the Mofussil as well, only, there is a concurrent 
power in the Mofussil to the Collector with the sanction of the 
Local Government. 


Then what I would respectfully suggest is this, that if Your’ 


Lordships should think fit to take that course, and say that the 
duties of the treasurer are to be confined to looking after the 


‘funds, the heads that I suggest are that he should have power: 

to secure that all offerings really go into the treasury. That ` 
might be provided for, of course, by having boxes into which 
‘they are to be put—boxes which are under the control of the 


treasurer and qf which the treasurer alone has the key—or any 


machinery of that kind, Of course Your Lordships would not. 
' go into details of that kind. Then, secondly, for securing that 
‘all investments should be made by him or with his concurrence ; 


thirdly, for giving him a voice as to what expenditure should be 


‘incurred and as to the contracts * fourthly, for securing the most, . 


stringent audit, and, fifthly, a publication of the accounts— 
that they should be oazetted and made known in the District, 


-so that all parties interested might have an opportunity of bring- - 


ing matters to the notice of the authorities. What I do submit 


ey 
r; 


* [The italics are ours.—-ED. ] 
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to Your Lordships should be entirely negatived is the introduc- 
tion of the Pedda Jiyangar, a party to the litigation, as umpire 
or in any position of authority in the matter, and, secondly, that 
the power for summary removal of the trustee is entirely contrary 
to the whole scope of the Legislation of 1843. 

" Lord Macnaghten :—Is not that all superseded by the Civil 
Code? 

Sir Robert Finlay :—I submit to Your Lordship that in pro- 
viding for the establishment of a scheme under Section 530, it 
was not contemplated that when special provision had been made 
by the Legislation of 1863 as to the procedure necessary for the 
removal of a trustee, all these precautions should be sWept away 


‘and that the trustee might be summarily removed, even if there’ 


was power to do it, which, I submit, there is not. 

Str Arthur Wilson :—Was not it intended to supersede the 
local Act by the provisions of the General Act in Section 539 ? 

Str Robert Finlay:—It was intended undoubtedly to add 
that general enactment, but I submit, even if there were powers, 
which I question, to do it, it-would not bea proper exercise of 
the power to make a person in the position of this Mahant, trustee 
removeable summarily, having regard to the precautions which 
the Legislature, by an Act which still exists, hedged round 
interference with his removal. Then I submit that the objec- 
tions to a Committee stated by the High Court are decisive and 
that a treasurer, one person, should be appointed. Then I sub- 
mit to Your Lordships that Section 539 does not authorise the 
introduction of the doctrine of Cy—res, and, if it did, that ehe 
circumstances here are not such as to call for any application of 
that doctrine. The temple might be impoverished and depriv- 
ed of the funds which, in future, it wanted, if the funds are to 
be devoted to scholarships for the study of the Shastras and the 
„establishment of hostels for the accommodation of the students. 
Then in the lgst case I submit that the direction giving authori- 
ty to sell he temple jewels is highly objectionable. There ought 
not to be power to sell them, and my submission to the court is 
that the treasurer ought not tobe in any way nominated or 
suggested by the Mahant ; that the direct power of appointing 
the treasurer should be given to the District Judge, and that 
he should be the person to appoint the treasurer. Those are the 
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suggestions that I make to your Lordships. Of course they are 
only in the broadest outlines, and your Lordships will not consi- 
der it desirable, I apprehend, to go into details. 

Lord Macnaghten:—I do not think it would be dabie to 
go into details. We are very glad, Sir Robert, to have your assis- 
tance because you know so much about these questions in your 
late capacity. Would it be asking too much if we asked you to 
prepare some heads for the assistance of their Lordships ? 


Str Robert Finlay Certainly, witu the assistance of my. 


learned friends, I should be most glad to doso. ~ 

Lord Macnaghten:—I think it will bea great assistance to 
the Courf. 

(Str Robert Finlay :—Your Lordships do not want Aa 
but the heads, 

Lord Macnaghten :—No, not details. 

Str Robert Finlay :—Putting into shape the suggestions 
I have made orally now ? 

Lord Macnaghten :—Yes, I think that would be the best 
way of dealing with the case, and then we will consider those. 
It will not be necessary to put the case down again for AIgT: 
ment. 

S27 Robert Finlay :—No, My Lord. 

Lord Macnaghien :—You will hand those suggestions in ? 

Sir Robert Finlay:—And then Your Lordships will say what 
is to be done. 

Lord Macnaghien :—VYes. 

Sir Robert Frnlay :—We will have it prepared as eii 
as > possible, while the matter is fresh in our minds, and’ hand it 
in to the Registrar. 
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Rules framed by the District Court of North Arcot 
under Paragraph 2 of the Scheme settled by the 
- Privy Council,* as amended by the High Court 
of Judicature at Madras. 


, L Receipt and custody of offerings, étc., 
The Treasurer appointed by the District Court shall hold his 
office for 5 years and shall be eligible for re-appointment. 

2. He shall have an Assistant, a Shroff, two clerks and as 
many guards or peons as may be found necessary. 

3. The whole of the Treasurers establishment including 
the Assistant, shail be appointed and dismissed by the Treasurer. 
A. list of the establishment and also such changes as" may be 
made from time to time, will be communicated by the Treasurer 
to the Vicharanakartha, 

4. The pay of the Establishment stall be provided for in 
the budget and shall be made payable to the Treasurer each 
month with his own pay. The establishment including the 
Assistant Treasurer shail be subject to the authority of the 
Treasurer alone. 

5. The Treasury will be in Tirupati. The Assistant 
Treasurer shall, as a rule, stay on Tirumalai, but may be 
relieved, when absolutely necessary, by the Treasurer himself or 
by one of his clerks. 

6. When the Treasurer is unable from illness or other 
cause to attend to his duties, it shall be competent for him to 
delegate his duties on his own responsibility to his assistant or 
to any one else when the period of his absence does not excged 
two weeks, and he shall immediately report such delegation to 
the District Court. Ifthe period of absence exceeds two weeks, 
the District Court itself will appoint the Zocum tenens. 

7. The Assistant Treasurer shall “be present when the 
Koppara is opened and its contents are examined. 

8. The box containing the Mullalus as well as the box 
within the Bangaruvakili hereinafter called Kanuga box, shall 
be supplied with double locks, each lock having duplicate keys. 
The keys of one of the locks shall be with the Parpathyadar and 
the Trustee respectively and the keys of the secand lock will be 
with the Assistant Treasurer and the Treasurer. Mullalus, 

© *SeeL In R, goMwz.° n 
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Mullalu box and the Kanuga box shall be sealed also with the 


seal of the Assistant Treasurer. ə è 


9.. The Hundi shall be emptied twice a day as at present, 
The contents of the Hundi emptied during the day shall be 
immediately assorted in the presence of the Assistant Treasurer 
and the agents or servants of the Vicharanakartha and of the 
Jeeyangar. The contents ofthe Hundi emptied in the night’ 
shall be. tied in the Mullalus bearing the seal of,the Assistant 
Treasurer and the other usual seals, and shall be secured in a 
bag sealed as above. This bag shall be kept in the Mullalu box 
which shall be deposited in the Kanuga Box. The contents of 
the bag shall be assorted along with the next day’s parakamani 
in the presence of the persons named above. . 

The Hundi shall be sealed also with the seal of the Assis- 
tant Treasurer. 

ro. The Mullalus nee the ordinary daily dienes 
shall be directly taken from Tirumalai, to Tirupati Treasury 
and they shall not be taken to the Mutt but they shall, if there 
be no time to take them down to Tirupati, be secured in the. 
Kanuga box. Save as provided in ruleg, no person attached to: 
the Mutt, whether paid or unpaid, shall interfere with the 
parakamani nor shall any such person be allowed to interfere. 
with the collection of the money for Sevas. | 

1r. The dubbies now placed at the Kulasekarapadi and 
the dubbies now carried with the deity during procession at 
Tirumalai and at Tirupati shall be made with small openings 
on the lid to admit of coins being put in; and they shall be 
locked and sealed with the usual seals and with the seal of the 
Assistant Treasurer at Tirumalai and with ‘the seal of the 
Treasurer at Tirupati. 

r2. The dubbi on the hills shail be opened and examined 
in the same way as Koppara is examined on the hills. The 
_dubbi at Tirupati shall be opened and examined in the manner. 
prescribed for parakamani in Tirupati. 

13, During Brahmotsavam there syall be no "pargkamani, 
The offerings etc., shall be collected in bags. and sealed and 
placed in Kanuga box mentioned in rule No. 8. These 
bags shall be taken directly from Tirumalai to Tirupati 
Treasury, and shall there be secured until the parakamani 
next hereinafter-mentioned. r 
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14. The Mullaloos containing the ordinary daily offerings 


e shall be directly taken from Tirumalai to Tirupati Treasury. 


The daily parakamani at Tirupati shall be conducted in the 
Devasthanam office in the presence of the Treasurer and the 
Vicharanakartha and the Vicharanakartha shall, once for all, 
ux the time for aia in communication with the 
Treasurer. 

Note:—Rules 13 and 14 are not intended toaffect the rights 
or duties of any person to be present at the time. 

15. ‘The remittance list shall be signed also by the Assist- 
ant ‘Treasurer. The Vicharanakartha will further cause the 
Parpathyadar to select from among the respectable pilgrims one 
or two umpires to be present at the parakamani and sign the re- 
mittance list, if any of the pilgrims are willing to do so. 

Note :—This appears to have been the practice during the 
Cirear Management. 

16. Incase of all Arjithams including Harathi moneys, 
Kanikas, Amanivagapadies, Muthra, Mantapam &c., offerings 
and all incomes, the receipts shall be prepared in triplicates 
signed by the Vicharanakartha or his officials, of which one shall 
be given to the pilgrim, the second shall be retained in the office 
and the third shall be sent to the Treasurer through the Vicha- 
ranakartha. 

17, Whenever Articles, Jewels and other things belonging 
to the Devasthanam are sent from Tirupati to Tirumalai, they 
shall be sent from the Devasthanam’s Treasury or stores, 
Tirupati, directly to the Devasthanam, Tirumalai, without their 
being taken to the Mutt at Tirumalai. And similarly, when€ver 
Articles, Jewels and other things are sent from Tirumalai to 
Tirupati, they shall be sent directly to the °* Devasthanam 
Treasury or stores at Tirupati. i 


38. Notice shall be put up by the Vicharanakartha in 


. Tamil, Telugu, Malayalam, Canarese, Guzerati, Hindi, Mahratti 


and Eneglish*in conspicuous places in the temple at Tirumalai 

ænd in tfe approaches fhereto and in the temple of Govindaraja- 

swami and Ramaswami and in the templeof Padmavati Amma- 

varu at Tiruchanur that the offerings to the deities in the res- 

pective temples are to be made in the places described within 
84 
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the temples themselves and no where else. The Vicharanakar- 
tha shall putup boards in the varieus temples in the above 
languages showing the rates chargeable for the various Sevas, 


Arjithams &c. 
19. The usual articles required for the use of the Devasth- 


anam including rice, perfumes, fuel and other things shall be 
purchased under the contract system and contracts for all pur- 


chases shall be made by the Vicharanakartha by gublicly invit- 
ing tenders for the same or by putting up to auction publicly 
the right to supply the same. 

20. No livestock, stores or provisions or article belonging 
to the Devasthanam, except articles required for the ,Devastha- 
nam office shall be deposited or kept in the Mutt or any pre- 


mises belonging to the Mutt, and no livestock, stores, pro- 


- visions or articles belonging to the Mutt shall be kept or deposit- 
ed in any piace belonging to the Devasthanam. 


21. There shall be no transaction of a pecuniary or mer- 


cantile nature between the Devasthanam on the one hand and the 
Mutt or a Bairagi of the Mutt or any officer or servant thereof 
on the other. No person who is employed with or without pay 
in the Mutt shall te employed as an officer or servant of ‘Devas- 
thanam, and any person employed in Devasthanam shall, if he 
accepts any emplovment or office in the Mutt, be deemed to have 
vacated his office in the Devasthanam. No Bairagi of the Mutt 
shall be employed in the stores or in the Treasury, Department of 
the Devasthanam either at Tirupati or at Tirumalai. 

22. The Vicharanakartha shall not invest surplus funds 
in * purchasing immoveable properties or taking mortgages of 
immoveable properties without the sanction of the District 
Court. Mo moveable property of the Devasthanam skall 
be pledged except with the sanction of the District Court. 

23 The Vicharanakartha shall invest all surplus funds in 


Government paper with the sanction of the District Court and. 


may with like sanction sell them. | o 

24. The Vicharanakartha shall Have a permament Ad- 
vance of Rs. 3,000—or petty and urgent payments and recoup 
it at the end of each month or oftener, if necessary, by prepa- 
ring proper vouchers and sending them to the Treasurer. In res- 
pect of all other ordinary expenditure the Vicharanakartha shall 


$ 
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enface ali bills with payment orders and deliver them in closed 
covers bearing his seal, to*the parties concerned, or send such 
covers with the parties concerned through a member of his 
Establishment for presentation at the Treasury. The Treasurer 
shall make payments on the bills so received and return the 
wouchers at the close of each day witha list of payments made 


on that day, No payment shall be made by the Treasurer except 


on bills duly ‘passed by Vicharanakartha. The receipts of all 
paid up bills returned by the Treasurer with the list aforesaid 
shall be acknowledged by the Vicharanakartha in a book to be 
forwarded by the Treasurer along with them. 


25. ‘The remittances from Tiruttani Taluk and other lands 
shall be remitted by the Thasildar or other officer concerned direct 
to the Treasurer, a copy of the remittances being sent also to the 
Vicharanakartha. The Treasurer shall acknowledge the receipt of 
the money and return the remittance list through the Vicharana- 
kartha to the Thasildar. 


Accounts and Audit. 


26. The present system of accounts, as prescribed in the 
Manual, shall be continued with such modification as may be 
suggested by the Auditor at the first Audit. 

27. ‘The District Judge may call upon the Vicharanakartha 
to furnish anexplanation in writing in regardto any item of 
the Budget and such explanation shall be filed with budget. 

28. The abstract of the accounts prepared and certified by 
the Auditor shall be filed by the Vicharanakaftha in the District 
Court of North Arcot and shall also be published by him’ in 
English, Tamil and Telugu languages in the North Arcot 


District Gazette and in one leading Hindu Newspaper ae 


and published in the City of Madras. ° 

ag. The Devasthanam Treasury shall be examined and an 
eaccount shall be prepared of moneys, coins, gold and silver articles 
&e , in the Treasury by the Vicharanakurtha and the Treasurer 
orfce in six months. 

30, The Vicharanakartha shall have power at all times to 
inspect and examine the Treasury at Tirupati’ and the Mulla 
box and Kanuga box at Tirumalai. The result ‘of the inspec- 
tion shall be entered in a book and a copy ofthe same may, if 
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necessary, be submitted to the District Court The time of such 
inspection should be fixed in communication withthe Treasurer ° 
and Assistant Treasurer. K ; 

31. A complete inventory (Jadthi) shall be made once a a 
year of all articles and personal properties belonging to the Devas- i 
thanam by the Vicharanakartha in the presence of those who ares ° 
usually present on such occasions. a 

32. Alljewels and precious stones whose vdlues are not 
fixed and noted shall be appraised by expert shroffs. A register - 
in duplicate shall be prepared showing the name, the weight and 
value of all jewels including the precious stones in the custody 
of Archakas and Vicharanakartha. A copy of this register shall 
be deposited with the Treasurer. 


33. Jewels which are kept at Tirumalai other than jewels 
in the custody of Archakas, and precious stones which are kept. m 
at Tirumalai, shall be secured as at present with the modifica- 
tion that the Treasurer’s seal also shall be placed on the boxes, 

Jewels which are kept at Tirupati, other than jewels in 
` the custody of Archakas, and precious stones which are kept at 
Tirupati shall be kept in the Treasury, in the sole custody of the =Y 
Treasurer. All uncurrent, coins, gold, silver, copper, ete., re- 
ceived with remittance list shall be sold by public auction once 
in two months at the Treasury office. The sale shall be con- 
ducted by Vicharanakartha in the presence of the Treasurer. 

Maramath. 


34 All Maramath works including construction and 
repair of every kind, making or repairing any Jewel or Vaha- 
nam provided for in the Budget shall be carried out with refer- 
ence to properly prepared estimates. r 

35. Estimates of works of more than Rs, r03 in value shall, Pi 
be prepared or checked by an officer not below a ‘supervisor in l 
rank aud no work shall be commenced until the estimate for the 
same is sanctioned by the Vicharanakartha. ° “i 

26. All works above Rs. soo in vale should be theckede 
and completion certificate countersigned by a similar officer. 


37- Only persons qualified by tests and training should be 
appointed as far as possible for the posts of Overseers and 
ae z 
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38. The Devasthanam office at Tirupati shall be removed 
from inside to outside of the Mutt, within r8 months from this 
date. The Treasury and stores will be removed to a new build- 
ing to be constructed. Pending the construction of the new 
building the Treasury and the Stores shall be located in the 


»Nammalwar Gudi precincts. After the office is removed out- 


side the Mutt, the Treasury and the office may be conveniently 
located in owe building, 


wf 39. A Visitors’ Book shall be kept at the principal shrines 


wherein it shall be competent to the pilgrims and others inter- 
ested in the temples as worshippers or otherwise to note any 
remarks relating to the receipts and disposal of offerings to the 
temples under the management thereof. 

40. Theappointment of the Treasurer and the rules shall 
come into force on 1st November 1907, but the first Budget to 
be filed by the Vicharanakartha in this. Court shall be for the 
period extending from rst November 1907 to 30th June 1908; 
and the same shall be filed in-the Court one week before the 
date fixed for the rules to come into forc>, Subsequent Budgets 
shall be prepared for fasli years and shall be filed on or before 
the 31st March of the previous fasli. 

The pay of the Treasurer shall be Rs. 250 fer mensem, and 
he shall furnish security of Rs. 10,009 in cash or Government 
securities. The pay of the Assistant Treasurer shall be not less 
than Rs. 50 and shall not exceed Rs. 75 and he shall furnish 
similar security of Rs. 1,000. 

The pay of the Head Clerk not to exceed Rs. 35. 


m and Clerk 7 Rs, 20. @ 
ii Shroff e Rs. 15. 
7 7 Head Guard i Rs. Xo. 


öğ 5 Guards each i Rs. J 
The number of the guards shall be "fixed by the Treasurer, 
4I. „The term “Mutt ” ïn the above rules means Hathi- 
ramjee Mutt, and “ Devasthanams ” means Tirupati, Tirumalai 
and .other Devasthanayns, 
i (True Copy) 
(Sd.) MANAVEDAN RAJA, 
District Jud ge 
(Sd.) C. MAHOMED HUSS AIN, 
ANANDA PRESS, MADRAS. Superintendent. 


